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INTRODUCTION

Personal rights and property rights perhaps have received their
greatest protection under the Due Process clause of the Fourteenth
Amendment. Most states now also have such a clause in their con-
stitutions. However, courts always have been interested in the pro-
tection of property and of personal rights. Before the appearance
of the Due Process clauses and of the Fourteenth Amendment, the
courts had developed certain doctrines which accomplished results
very similar to those later obtained by the use of the due process
clauses.

This paper attempts to examine most of the cases on what might
be called "due process" problems from one jurisdiction, Georgia,
and to compare the results with the solution of similar problems
by the Supreme Court of the United States. Generally, cases involving
the taxing power and cases involving the exercise of the power
of eminent domain have not been included.

I

PROTECTION OF PERSONAL RIGHTS AND OF
PROPERTY RIGHTS BY THE SUPREME COURT

OF GEORGIA BEFORE 1870

A variety of factors accounts for the long and interesting discus-
sions of constitutional theory in several early cases handed down by
the Supreme Court of Georgia shortly after 1845. The Supreme Court
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of Georgia was not established until December, 1845, by which time
many doctrines of constitutional law had been discussed and de-
veloped. Apparently, too, this was a time much given to the general
discussion of constitutional theory and of inherent and inalienable
rights, especially of the inherent and inalienable rights of slaves!'
Moreover, the Constitution of Georgia at that time protected only
a few personal rights. Other personal rights and property rights were
protected, if at all, only by judicial action that somehow went be-
yond the constitution.

Until the Civil War there was no separate Bill of Rights. Still the
early Constitutions of the State of Georgia did protect important
rights. Beginning with the Constitution of 1777, there were provisions
protecting freedom of religion,2 the right of habeas corpus,3 freedom
of press and the right of trial by jury.4 Apparently to emphasize the
separation of church and state, the Constitution provided further
that "no clergyman of any denomination shall be allowed a seat in
the legislature,"5 and a further provision prohibiting interference
with voters by either civil or military officials.6 The Constitution of
1789 contains similar provisions,7 and the Constitution of 1798 added
.. and no ex post facto law shall be passed." 8

Notice that there is no provision protecting the property rights of
the citizen from arbitrary regulation. Nor was there a provision
that required the state to pay for property it took under its power
of eminent domain. Nevertheless, political theory and a few opinions
by courts in this country furnished doctrine whereby a court could
hold as void legislation which it thought was completely arbitrary.
For example, political theory of that time was influenced by natural
law concepts, and the natural law influence that pervaded the whole
country is apparent in the opening paragraph of the Georgia Con-
stitution of 1777: " . . . which conduct, being repugnant to the

common rights of mankind, hath obliged the Americans, as freemen,
to oppose such oppressive measures, and to assert the rights and priv-

1. See Graham, Howard Jay, "The Early Antislavery Background of the Four-
teenth Amendment," 1950 Wis. L. Rev. 479 (1950).

2. Article LVI. For a copy of this constitution, see, The Federal and State Con-
stitutions, Colonial Charters and Other Organic Laws of the United States,
edited by Ben Perley Poore, Second Edition, Washington, Government Printing
Office, 1878, p. 383.

3. Article LX.
4. Article LXI.
5. Article LXII.
6. Article X.
7. Poore, op. cit., note 2, supra, p. 386, Article IV.
8. Ibid., p. 395, Article IV, section 5.
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iges they are entitled to by the laws of nature and reason .. -9
If the individual had inalienable rights, the constitutions of the
states were merely declaring what the individual's rights were and
were not creating the rights. So runs the theory. "The current politi-
cal theory was that governments were organized and that constitu-
tions were framed to protect, not to give, human rights. Constitutions
and amendments, therefore, were declaratory, even though by defini-
tion they were also fundamental and supreme law."'10

The courts also furnished tools. Justice Chase had enunciated one
theory which would allow extensive review of legislative action:

There are certain vital principles in our free Republican
governments, which will determine and overrule an apparent
and flagrant abuse of legislative power; as to authorize mani-
fest injustice by positive law; or to take away that security
for personal liberty, or private property, for the protection
whereof the government was established. An ACT of the
Legislature (for I cannot call it a law) contrary to the
great first principles of the social compact, cannot be con-
sidered a rightful exercise of legislative authority."

In his concurring opinion Justice Iredell immediately challenged
the exercise of such power by the court:

If then, a government, composed of Legislative, Executive
and Judicial departments, were established, by a Constitu-
tion, which imposed no limits on the legislative power, the
consequence would inevitably be, that whatever the legisla-
tive power chose to enact, would be lawfully enacted, and
the judicial power could never interpose to pronounce it
void.

12

Still the tool was there if a court wanted to use it.

During its first year of existence, the Supreme Court of Georgia
had an opportunity to choose its position from among the doctrines
and theories that had been argued back and forth for the preceding
fifty years. The case involved a personal right rather than a property
right. A defendant had been convicted in a criminal action of carry-
ing a pistol under an indictment so drawn that he could have been
held guilty even if he had carried the pistol openly. The court dis-
cussed at length its theory of the applicability of the first nine amend-
ments to acts of a state legislature. After analyzing cases from other

9. Ibid., p. 378.
10. Graham, Howard Jay, Our 'Declaratory Fourteenth Amendment, Stanford

Law Review, 3 (1954).
11. Calder v. Bull, 3 Dall. 385, 388, 1 L.Ed. 648, 649 (1798).
12. Ibid., p. 398.
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jurisdictions, the court said, "It is true, that these adjudications are
all made on clauses in the State Constitution; but these instruments
confer no new rights [italics by the court] on the people which did
not belong to them before." 13 The court in discussing the Second
Amendment said, "I am aware that it has been decided, that this,
like other amendments adopted at the same time, is a restriction
upon the government of the United States, and does not extend to
the individual States."'14 After pointing out that the language of the
Second Amendment is broad enough to apply to both the federal and
state government, the court said,

Questions under some of these amendments it is true, can
only arise under the laws and Constitution of the United
States. But there are other provisions in them, which were
never intended to be thus restricted, but were designed for
the benefit of every citizen of the Union in all courts and
in all places; and the people of the several States, in ratify-
ing them in their respective state conventions, have virtually
adopted them as beacon-lights to guide and control the action
of their own legislatures, as well as that of Congress.' 5

And the court was willing to point out some of the first ten Amend-
ments that it was willing to say applied to the state government:

The right of the people peacefully to assemble and petition
the government for a redress of grievances; to be secure in
their persons, houses, papers, and effects, against unreason-
able searches and seizures; and in all criminal prosecutions,
to be confronted with the witness against them; to be pub-
licly tried by an impartial jury; and to have the assistance
of counsel for their defense, is as perfect under the State as
the national legislature and cannot be violated by either.",

Only the right to a trial by jury was explicitly in the State Consti-
tution.

The court did not suggest any easy method of discovering what
a fundamental right is. It did indicate that one way of determining
whether a right is fundamental is to try to discover whether the
right existed at common law. If the right existed at common law,
the adoption of a constitution without mentioning the right does
not prove that the right has been given up:

If this right 'inestimable to freemen,' has been guaranteed
to British subjects since the abdication and flight of the

13. Nunn v. State, I Ga. 243, 249 (1846).
14. Ibid., p. 250
15. Ibid., p. 250.
16. Ibid., p. 251.
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last of the Stuarts and the ascension of the Prince of Orange,
did it not belong to our colonial ancestors in this western
hemisphere? Has it been a part of the English Constitution
ever since the bill of rights and act of settlement? And been
forfeited here by the substitution and adoption of our own
Constitution?17

The state court could thus describe some of the first ten amend-
ments as fundamental and others as of less importance. Or the court
might choose to invalidate only those regulations that offend "some
principle of justice so rooted in the traditions and conscience of our
people as to be ranked as fundamental."1 8 Such power might be
described by Mr. Justice Black as the "boundless power under 'nat-
ural law' periodically to expand and contract constitutional standards
to conform to the court's conception of what at a particular time
constitutes 'civilized decency' and 'fundamental principles of liberty
and justice.' "19

During the following year the court was given an opportunity to
explain its attitude toward the protection of property rights. The
question presented was whether the property could be taken for
public use without paying for it. There was no provision in the
State Constitution applicable, and the court conceded that the Fifth
Amendment does not apply to the states. Then the court explained
the theory which it would follow:

Did not the same principle of restriction exist, both as it
regards the Federal and State Government, before the adop-
tion of the amendment in question? Does the amended con-
stitution do anything more than declare a great common
law principle? ... 20

The argument can be made that no amendment is needed to express
the law as it presently exists. The Georgia court answered this argu-
ment by quoting from the preamble to the resolution of Congress
proposing the amendments, the pertinent part of the preamble being,
" . . . in order to prevent misconstruction or abuse of its powers,
that further declaratory [italics by the court] and restrictive clauses
should be added ...... 21 The court then summed up its theory in
the following language:

It is admitted that some of the amendments create new

17. Ibid., p. 249.
18. Snyder v. Massachusetts, 291 U. S. 97, 105, 54 S. Ct. 330, 78 L. Ed. 674 (1934).
19. See the dissenting opinion of Mr. Justice Black in Adamson v. California, 332

U.S. 46, 69, 67 S.Ct. 1672, 91 L.Ed. 1903 (1947).
20. Young v. McKenzie, Harrison and Others, 3 Ga. 31, 41(1847).
21. Ibid., p. 44.
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restrictions upon the general government, and are appli-
cable to Congress alone, while others are declaratory of great
fundamental principles, then existing and recognized ...
The clauses to be added were not all declaratory nor were
they all restrictive; but some of the clauses to be added were
restrictive, and some declaratory; of which latter class is
the clause which declares, 'private property shall not be
taken for public use, without just compensation.'

Does this great fundamental principle, founded on natural
equity established by the common law for the protection of
private property, lose any of its force when applied to the
legislation of our State Government, because it is asserted
and declared in the Constitution of the United States? We
think not, and in the absence of any similar declaration in
our State Constitution, we refer to it, as a plain, simple decla-
ration, of a great constitutional principle of universal ap-
plication, recognized and declared by the distinguished states-
men and learned civilians of our own country ... Most of
the States have embodied this great fundamental principle
in their State Constitutions; but the State of Georgia has
not; and hence it is that we usually refer to the Constitu-
tion of the United States, where it is plainly and explicitly
declared, when we desire to make a practical application of
the principle to the legislation of the State.22

In 1848 the court examined another important principle. This
time the court discussed at length its idea of the validity of retro-
spective legislation. The court first determines the common law treat-
ment of such legislation and says, "If vested rights are thus sacredly
regarded and effectually protected in monarchial England and regal
France, with what greater solemnity ought they not be considered
in republican America!"2 3 The court admits that there is no specific
provision in the state constitution which prohibits retrospective legis-
lation and also admits that some retrospective acts could be valid, but
then continues,

But laws retrospective, although they are not ex post facto,
and impair not the obligation of contracts, which divest
rights, or which are palpably in conflict with, (to use the
language of Chase, J., in Calder v. Bull,) the great first
principles of the Social Compact, the Legislature cannot
rightfully enact, and if enacted, the Judiciary will not en-
force. The power is denied upon principles which lie lower
than the Constitution itself-principles upon which that in-
strument is based-which constitute the foundations of the

22. Ibid.
23. Wilder v. Lumpkin, 4 Ga. 208, 217 (1848).
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government-principles of right, found in the mind of all
enlightened and good men-of universal application, and
unchanging as the source from whence they come, the
bosom of the Diety.24

The court then discussed the probability of the ex post facto clause
including other than penal laws, finally agreeing that it is too late
to interpret it to apply to all retrospective legislation. However, the
court immediately said, "We believe, however, that retrospective laws
which divest previously acquired rights, upon principle, occupy the
same position with ex post facto laws, and such, we apprehend, will
be found to be the result of all, or nearly all, the authorities. ' 25

Finally the court sums up its position by indicating that retro-
spective laws are just as unconstitutional as ex post facto laws:

But aside from authority derived indirectly from the Consti-
tution, such laws are forbidden by the nature of republican
governments, and are opposed to the fundamental principles
of our Social Compact. They defeat the justice which govern-
ment in this country is designed to establish. No government
can be presumed to possess the transcendental sovereignty
to take away vested rights but for the public use, and that
upon payment of an equivalent. The fundamental principles
of free government require that private rights be held
sacred.

26

There is one more case that should be mentioned. In this eminent
domain case, the court reiterated the same theory it had established
in the first cases. The legislature had passed a statute whereby there
was provision for payment for opening a road through an owner's
enclosed land but no provision for payment for opening a road
through an owner's unenclosed land. The court said,

The Constitution of the United States upon this point, I
know, has been held to be a restraint upon federal legisla-
tion alone, and not to apply to the states. If that be admitted,
yet it is still authority, most significant, for the application
of the rule in the States . . .It is the declaration of the
opinion of the American people, that the governmental right
of appropriating property, is subject to that limitation. In cre-
ating a government of limited and merely delegated powers,
with a careful vigilance over the rights of the people, as
derived from the Common Law-the great charter and peti-

24. Ibid., p. 218.
25. Ibid., p. 219.
26. Ibid.
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tion of rights-it was a matter of commendable caution, to
embody this limitation in the Constitution.27

In addition to the hint that certain common law rights might be
entitled to constitutional protection, the court uses certain other
language, which, if taken literally, would empower the court to regu-
late almost any legislative action:

Chancellor Kent, doubtless, states the true rule. The Legis-
lature, as a general rule, have the sole right of judgment of
the expediency of exercising the rights of eminent domain;
but if it is grossly abused, . . . the courts may review it.28

This sounds very much like the power to pass on the reasonableness
of legislative action. These theories were not extended, for within
a few years a new constitution was written and it and all subsequent
constitutions of Georgia have contained a long bill of rights on which
the court could rely in protecting individual personal rights and
property rights.

The Supreme Court of Georgia has always given great protection
to both property and personal rights unless the short period follow-
ing the Civil War when the legislature attempted to alleviate the
plight of the debtor with "stay laws" be considered an exception.
The first act provided in effect that a creditor could collect only
one-third on a debt when the debt was due, one-third in 1869, and
the final third in 1870. The court held the act unconstitutional, but
the concurring opinion indicates that arrangements might be under
way to avoid the effect of the decision, " . .. but as stay-laws, in some
form or other, are likely to be again attempted, with an expecta-
tion of their being sustained by a corrupt Judiciary, regardless of
their oaths to support the constitutions of the United States and of
the State of Georgia, a fuller examination of the several clauses . . .
cannot be without utility in demonstrating" that all stay-laws are
invalid.2 9 When the court met the following year two members had
been replaced-a fact suggesting that packing a court was not a new
idea in the 1930's.

The Legislature then prepared a new act that allowed a defendant
in a suit for the recovery of a debt or upon a contract made prior
to 1865, for the payment of money, to show which property was
owned by the debtor at the time of the making of the debt, what

27. Parham v. The Justices of the Inferior Court of Decatur County, 9 Ga. 341,
351 (1851).

28. Ibid., p. 354.
29. Aycock, et al. v. Martin, 37 Ga. 124, 141 (1867).
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tender may have been made, and whose fault caused the loss of
the money tendered. The jury was given the power to reduce the
amount of the debt sued for according to the equities of each case.
In a case testing the validity of this act, it was claimed that the
act violated the obligation of contracts clause of the Constitution of
the United States but the act was upheld. Justice Warner in a dis-
sent said that such legislation is sometimes upheld by "Judges who
were expressly appointed for the purpose of making such deci-
sions . ."30

He was convinced that the decision was wrong:

That there should have been any conflict of decisions in the
State Courts upon this question, only proves, that when there
is a will to impair the obligation of contracts, subtle, crafty,
unscrupulous men can always find a way to do it. Robbery,
under the form and color of law, is the meanest sort of rob-
bery . . . I am unwilling to embalm myself in my own
infamy, upon the records of this court as a debauched judicial
officer, in holding that Act to be constitutional .... 31

The court has set out its theories too clearly to require a summary;
the doctrines developed by the court would have permitted it, had
it ever been necessary and had it been willing to follow them, to
reach any decision that was later reached by the use of the due
process clause.

30. Cutts and Johnson et al. v. Hardee, 38 Ga. 350, 390(1868).
31. Ibid., p. 390. The United States Supreme Court agreed with the dissent that

the act impaired the obligation of the contract: see, Walker v. Whitehead, 16
Wall. 314,21 L.Ed. 357 (1873).
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II

ECONOMIC AND CONSTITUTIONAL THEORY IN
THE GEORGIA CONSTITUTIONAL CONVENTION

OF 1877

It may be true that during the early years of the life of this nation
the people of this country had a great deal of faith in legislatures
and were willing to give legislatures power to deal with almost every
kind of problem. It is certain that by 1877 this attitude no longer
existed in Georgia, if the statements of the delegates to the Constitu-
tional Convention of 1877 may be taken as criteria. In his speech
of acceptance after being elected to preside over the Convention,
President Jenkins mentioned instances in which it might be wise to
curb the power of the legislature.

As a question between borrower and lender it may well be
[left] to their discretion; but when the latter demands and
the former sues for state endorsement, it assumes a new and
startling aspect. Barriers against such legislation were deemed
unnecessary in the time of slower, but severer, progress; it
may well be considered whether they are not now essential!'

Moreover two of the most discussed problems involved attempt to
curtail the power of the legislature to spend money by fixing the
salaries of many of the state officials 2 and to prevent the legislature
from granting, in the future, irrevocable privileges or immunities. 3

In addition to the desire to economize and to prevent the giving of
irrevocable immunities to corporations, the members of the conven-
tion argued at length the advisability of including a provision in
the constitution requiring the legislature to pass legislation regulating
railroad rates.4

In the course of the various debates, the delegates mentioned names
of a few authors whose philosophy and ideas still influenced them,

1. Stenographic Report of the Constitutional Convention of 1877, Reporter
Small, Constitutional Publishing Company, 1877, p. 3.

2. See for example, Georgia Code of 1933, Title 2, Section 4001. Title 2 contains
the State Constitution.

3. See Mr. Brown's speech, Stenographic Report, p. 384, in which he argues that
the right of taxation is not inalienable: "This section declares that the right
of taxation is a soverign right, inalienable, indestructible, is the life of the
state, and rightfully belongs to the people in all republican governments. I
wish to stop right there and state that that is not the truth." In spite of Mr.
Brown's eloquence, the Georgia Code of 1933, 2-2401 begins, "The right of
taxation is a sovereign right-inalienable, indestructible .. .

4. See notes 16 and 17.
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and occasionally the delegates showed by implication what economic
or constitutional theory motivated their thinking. There are not a
great many instances in which their thoughts along this line are
made clear, yet there are a few basic ideas on which there is general
agreement.

Two names are mentioned in a manner which indicates that the
members were familiar with their works. Locke is described as "the
great metaphysician Locke." 5 Herbert Spencer is commented on at
some length:

The greatest thinker of modern times, Herbert Spencer, says
it is not. Most of the gentlemen here have doubtless read
his essay on 'excessive legislation.' His idea is that the idea
of government is to protect the lives and property of the
people. 6

And later in the same speech the thought is repeated:

The great object of government is the protection of person
and property, and if we do that and do it properly, I think
we will have no trouble upon the subject of education. 7

This idea that property must be protected and that government
need not attempt to regulate and control everything is almost a
basic assumption in all discussions. In an argument against grant-
ing to the legislature the power of giving aid in case of public
calamity, we find:

We are told that the purpose of government is to protect
person and property. I not [sic] not think we ought to con-
vert the state into an eleemosynary institute, nor take the
money of people for purposes of public charity.8

In suggesting that the word first should be added to the provision
allowing the taking of private property so that the provision would
read, "upon just compensation being first paid,"9 the argument is
made that "Private property is very sacred, and it should be required
that it should be paid for before it is taken."'1 No one disputes these
propositions.

Though the members were convinced that the free enterprise sys-
tem is the only workable system, they still were willing to have a bit of

5. Stenographic Report, op. cit., p. 458.
6. Ibid., p. 318.
7. Ibid, p. 318.
8. Ibid., p. 323.
9. Ibid., p. 97.

10. Ibid., p. 97.
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"regulated free enterprise." That is, they were willing to differentiate
businesses into those which they thought should be regulated and
those which should be free. Perhaps they assumed that the two cate-
gories were perfectly separate and obvious. At any rate there had been
so many abuses by railroads that there was a strong determination
to regulate railroad rates. The debates over these proposed provisions
contain some indications of constitutional and economic theory. In
talking about the power of the legislature to determine maximum
rates for railroads, it was suggested that the legislature thought it
did not have constitutional power to regulate the maximum rates.

It was then pointed out that:

The highest tribunal in this country has decided that we have
the right to do as I propose. I will not read the decision
of the United States Supreme Court recently delivered on
this important question. That covers the entire doubt."'

It was argued that such a provision was not needed, for:

No gentleman on this floor, posted in the law, will deny that
the general assembly has always had such authority.' 2

The members of the Convention seemed to be in complete accord
as to the validity of one economic principle: basically, in what may
be termed "ordinary businesses," prices should be regulated by the
law of supply and demand. Competition is necessary to bring prices
down:

It is with railroads as with all other business, competition

is necessary to bring the prices down to reasonable rates.'-

The argument is advanced several times:

Trade cannot be legislated against. So far as trade is con-
cerned it must be regulated by the law of supply and demand.
It must be free.14

And again:

They [the difference in rates] are simply the results of that
great law, that great principle of commerce, which neither
they nor any of us, nor any of you, will be able to control,
and we will live to regret that we have ever attempted it.
I say these propositions are revolutionary, and so wrongful

11. Ibid., p. 380. Perhaps this refers to the recent case of Munn v. Illinois, 94
U.S. 113, 24 L.Ed. 77 (1877).

12. Ibid., p. 379.
13. Ibid., p. 387.
14. Ibid., p. 402.
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that they will affect the whole welfare of this common-
wealth.' 5

Some of the delegates who lived at competitive points along the
railroad were willing to set maximum rates.

Limit them by general laws to reasonable maximum rates
for transportation, so as to prevent injustice or extortion,
prevent them combinations, and then leave them to free
competition, which is the only natural, necessary and infalli-
ble regulator of trade and transportation.' 6

On the other hand, there is language, which, if taken literally,
would indicate a willingness on the part of other delegates to regu-
late any kind of business.

I say, sir, the spirit pervades those instruments that there
shall not be monopolies. No man has a right to use his prop-
erty to the detriment of others. They must increase their
rights according to law, and in obedience to the welfare of
the people of this state. Government was organized for the
protection of its citizens, the people at large. We should
legislate as to do the greater good to the greatest number.17

Perhaps the speaker here was thinking only of monopolies, but the
idea as expressed would be compatible with a great deal of regulation,
including regulation of "ordinary businesses." In advocating the
regulation of railroads, a delegate used language that would not
confine the regulation of business to those of similar nature.

The railroads have been declared things that you can regu-
late just as you regulate the hacks on your streets, or as the
bakers are now regulated in Mobile. 8

Mr. Toombs, one of the ablest members of the convention, exem-
plifies the conviction of many members. I.n his argument for regu-
lating the rates of railroads, he indicated that the fact that the rail-
road had to have the aid of the state government to condemn prop-
erty showed that the business was subject to special rules and that
it was to exist for public purposes. Moreover, it was not feasible
for two railroads to exist side by side; hence a railroad was of
necessity a monopoly. His answer to those who claimed there must
be free trade and that the law of supply and demand should deter-
mine rates was,

15. Ibid., p. 403.
16. Ibid., p. 394.
17. Ibid., p. 381.
18. Ibid., p. 392.
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Free Trade!!! That is, that the corporations shall fix the
tax of their own tolls; that the monopoly shall fix the rate,
and say how much of the property of the people it shall ap-
propriate to itself. Well, sir, that is a new name for free
trade. 19

But while he was willing to regulate monopoly, he still believed
that government should interfere with the individual as little as pos-
sible. In an argument against permitting the state to have the power
to aid private business in any manner he said:

Why, sir, it is a novel idea to take the people's money for
the benefit of other people. It is unsound, and it is incom-
petent to take this money except for the public defense and
to administer justice between man and man. 20

But the willingness to regulate monopoly or public utilities did
not include the willingness to regulate rates generally. One of the
members proposed a provision prohibiting interest rates of more
than seven per cent. Another member immediately offered the follow-
ing as an amendment:

Nor shall the borrower charge the lender more than five
cents a pound for his bacon, ten cents for butter, fifteen
cents for corn and fifteen cents for a chicken, frying size. 21

The reporter noted that the offer of the amendment was followed
by laughter.

Finally there were two brief discussions concerning personal rights
worthy of comment. After it had been moved that a clause be added
providing that "The power of the judges to grant new trials in
cases of conviction is reserved," a motion was made that the word
conviction be struck out. To explain the reason, it was said that,

The time may come when it will be necessary and proper
to grant new trials both ways, and in order to start and drive
an entering wedge in that direction, I move to strike out the
word "conviction." 22

There was no second to the motion.

The second discussion involves the interesting question of whether
the "due process" clause is to be understood in a procedural sense
only.

19. Ibid., p. 405.
20. Ibid., p. 299.
21. Ibid., p. 427.
22. Ibid., p. 93.
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... but, sir, we are upon the bill of rights, in which I under-
stand it to be right to insert great fundamental prin-
ciples with regard to the rights of persons in a free coun-
try. Paragraph four says: 'No person shall be deprived of
life, liberty or property,, except by due process of law.'

I want this convention to say that 'due process of law' shall
be defined. It may mean military commission-or the star
chamber; it may be the whim, caprice or will of some person
placed on one of the departments of the government, and pre-
suming to exercise the powers of an autocrat. I say it is a
fundamental principle in the United States, and in this state
that a man shall not be deprived of life or liberty, except
by 'the judgment of his peers, and that he shall not be de-
prived of the right to defend his own cause. That is one of
the great rights of the freeman, and I want it in the bill
of rights. 23

The convention did not define due process. However, it seems that
this member thought of due process primarily in a procedural sense.

One summarizing observation can be made. Judging by the eco-
nomic assumptions on which many of the arguments are based,
by the economic philosophies with which all seem to be in accord,
and by the difficulty the Convention had in getting a sufficient num-
ber to agree to a provision requiring the legislature to determine
reasonable rates for railroads, it would not be unreasonable to con-
clude that the Constitution should not be interpreted to favor price-
fixing of "ordinary" businesses or the strict regulation of "ordinary"
businesses. Hence an interpretation of the Georgia Constitution as
not permitting such legislative power should not subject the Supreme
Court of Georgia to a charge of judicial legislation.

23. Ibid, p. 87.
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III

CONSTITUTIONAL RIGHTS IN

STATE CRIMINAL PROCEEDINGS

PROTECTION OF RIGHTS IN STATE CRIMINAL PROCEEDINGS

BY THE UNITED STATES SUPREME COURT

In criminal proceedings, the state must conform both to its own
constitution and to the federal Constitution. Until recently a state
court determined the rights and privileges of a defendant by looking
almost exclusively to the state constitution. Even as late as 1915, the
United States Supreme Court indicated that a finding by a state
court that a defendant had obtained a fair trial was practically con-
clusive.1 Criminal proceedings "conducted according to the settled
course of judicial proceedings as established by the law of the State,
so long as they include notice, and a hearing, or an opportunity
to be heard, before a court of competent jurisdiction, according to
established modes of procedure is 'due process' in the constitutional
sense." 2 The dissent by Justices Holmes and Hughes suggested a dif-
ferent method of examining the facts when there were allegations
that the trial was unfair, and their attitude may be considered as
a forerunner of the attitude of the Court which has finally prevailed:
"When the decision of the question of fact is so interwoven with
the decision of the question of constitutional right that the one
necessarily involves the other, the Federal court must examine the
facts." 3

Until the Supreme Court was willing to go behind the state record,
its supervision of state criminal procedure had very little impact on
the state courts. Without a willingness to go behind the record, as
Mr. Justice Holmes said, "the constitutional right will be a barren
one." 4 Since the adoption about two decades ago of the attitude
advocated here by Mr. Justice Holmes, the Supreme Court has greatly
expanded its control over state criminal proceedings. 5 And as the
Supreme Court has increased its supervision, the state courts have
had increasing difficulty in determining the exact bounds within

1. Frank v. Mangum, 237 U.S. 309, 35 S.Ct. 582, 59 L.Ed. 969 (1915).
2. Ibid., p. 326.
3. Ibid., p. 347.
4. Ibid., p. 348.
5. The rapid expansion began with Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55

77 L.Ed. 158 (1932).
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which they must work. Their difficulty is due to at least two causes.
The state courts sometimes desire to support a state policy to the
boundary imposed and fail to place the boundary accurately.6 As
most of the cases- that reach the Supreme Court claiming that the
accused has not had a fair trial are based on the Due Process
Clause, the very indistinctness of the limits set by the court make
it difficult for state courts to delineate those limits correctly in every

case.

The members of the court itself are in disagreement as to just
what rights are protected. Beginning with Hurtado v. California7 and
continuing through the Adamson case s a minority of the court has
advocated the equating of the rights protected from state encroach-
ment by the Due Process clause of the Fourteenth Amendment with
the rights protected from Federal encroachment by the first eight
Amendments to the Constitution. The majority still believes that
the rights to be protected by the Fourteenth Amendment must be
determined from case to case. 9 The subjectivity of the tests that have
been offered, or perhaps that can be offered, indicate that in close
cases it will be difficult to predict whether a given right will be
included or not. However, the very number of factual situations that
have been passed on by the Supreme Court is helping to clarify some
of the problem. 10

Due process does not lend itself to concise definition. If a right is
"of the very essence of a scheme of ordered liberty,"' 1 it is protected
by the Constitution. But the difficulties encountered by the Justices
who separate the fundamental rights from the other rights is made
evident by an explanation of the process as Mr. Justice Frankfurter
sees it. Due process, he says, is not a matter of judicial caprice.

The faculties of the Due Process Clause may be indefinite
and vague, but the mode of their ascertainment is not self-
willed. In each case 'due process of law' requires an evalua-
tion based on a disinterested inquiry pursued in the spirit
of science, on a balanced order of facts exactly and fairly
stated, on the detached consideration of conflicting claims

on a judgment not ad hoc and episodic but duly mind-

6. Pollock v. Williams, 322 U.S. 4, 64 S.Ct. 792, 88 L.Ed. 195 (1944).
7. Hurtado v. Qalifornia, 110 U.S. 51, 4 S.Ct. 111, 28 L.Ed. 232 (1884). See

Barron v. Baltimore, 7 Pet. 243, 32 U.S. 243, 8 L.Ed. 72 (1833).
8. Adamson v. California, 332 U.S. 4. 67 S.Ct. 1672, 91 L.Ed. 1903 (1947).
9. See Palko v. Connecticut, 302 U.S. 319, 58 S.Ct. 149, 82 L.Ed. 288 (1937).

10. See the series of cases infra at page 71 on coerced confessions.
11. Palko v. Connecticut, supra, note 9
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ful of reconciling the needs both of continuity and of change
in any progressive society. 12

It is not surprising that the state courts find the problems in these
cases rather difficult, and the difficulty is somewhat complicated
by the fact that the court, in borderline cases, seems sensitive to
changes in personnel.' 3

However, a great many of the issues that have been settled furnish
unmistakable guidance to the state courts. There have been clear-
cut decisions on points concerning nearly every step in a trial, from
arrest to final sentence. For the purpose of comparing the federal
decisions with similar Georgia decisions, the federal decisions on
points that have been settled or that require brief treatment will be
placed in the first section, followed by the Georgia decisions.

Requirements as to Tribunal

The results of most of these cases may be summarized very briefly.
In an early case, the court decided that the right of an accused to
an indictment by a grand jury is not a fundamental right protected
by the federal Constitution.14 Later cases indicate that a state may
furnish the accused a jury of less than twelve without denying due
process or infringing the privileges and immunities of a citizen, 15 and
may even permit an accused to waive jury trial.16 There are sugges-
tions, though no direct holding, that a state may dispense with a
jury entirely if it desires:

The right of trial by jury and the immunity from prosecu-
tion except as the result of an indictment may have value
and importance. Even so, they are not of the very essence
of a scheme of ordered liberty.' 7

When the state does furnish a jury, the accused is entitled to one
that is competent. "Due process implies a tribunal both impartial
and mentally competent to afford a hearing."'u In this case the ac-
cused alleged that one of the jurors who had heard the case was in-
sane. He failed to prove the allegation, but the implication in the

12. Rochin v. California, 342 U.S. 165, 172, 72 S.Ct. 205, 96 L.Ed. 183 (1952).
13. See Agoston v. Pennsylvania, 340 U.S. 844, 71 S.Ct. 9, 75 L.Ed. 619 (1950).

Irving v. California, 347 U.S. 128, 74 S.Ct. 381, 98 L.Ed. 561 (1954).
14. Hurtado v. California, supra, note 7.
15. Maxwell v. Dow, 176 U.S. 581, 20 S.Ct. 448, 44 L.Ed. 597 (1900). A jury of

eight was held to satisfy all constitutional requirements.
16. Hallinger v. Davis, 146 U.S. 314, 13 S.Ct. 105, 36 L.Ed. 986 (1892). The

accused and his counsel insisted on a plea of guilty to a murder charge.
17. Mr. Justice Cardoza speaking in Palko v. Connecticut, supra, note 9.
18. Jordan v, Massachusetts, 225 U.S. 167, 176, 32 S.Ct. 651, 56 L.Ed. 1038 (1912).
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case is that there would have been a denial of a constitutional right
had he sustained it. The accused is also entitled to a jury free to
make its own decision. A conviction that results from mob domina-
tion of the court and jury is a denial of due process.' 9 And finally,
where the trial is held without jury, the accused is entitled to have
his case heard by an impartial judge. When a judge acts as a one-
man grand jury and is persuaded that a witness is guilty of perjury
he cannot act as the presiding judge in the trial of the witness for
criminal contempt.20 The court said:

A fair trial in a fair tribunal is a basic requirement of due
process. Fairness of course requires an absence of actual
bias in the trial of cases. But our system of law has always
endeavored to prevent even the probability of unfairness.
To this end no man can be a judge in his own case and no
man is permitted to try cases where he has an interest in
the outcome.2 1

Later the court continued:

it would be very strange if our system of law permitted a
judge to act as a grand jury and then try the very persons
accused as a result of his investigations . . . While he would
not likely have all the zeal of a prosecutor, it certainly can
not be said that he would have none of that zeal. 22

Similarly, a mayor who acts as a magistrate and who receives fees
only for convictions is not impartial enough to satisfy the require-
ments of the Due Process Clause of the Fourteenth Amendment.2 3

But if such a magistrate is paid a stipulated salary, the fact that it
comes indirectly from fines assessed against those convicted is not
such substantial pecuniary interest in convictions as to amount to
a denial of any federal constitutional right. 24

Federal Requirements as to Notice

Due process also requires that the accused be given notice of the
specific charge against him and an opportunity to defend against
that specific charge. This point came up recently in Cole v. Arkansas. 25

19. Moore v. Dempsey, 261 U.S. 86, 43 S.Ct. 265, 67 L.Ed. 543 (1923) ;
Frank v. Mangum, 237 U.S. 309, 35 S.Ct. 582, 59 L.Ed. 969 (1915). Notice
the difference in results when the Court is willing to go behind the record.

20. In Re Murchison, 349 U.S. 133, 75 S.Ct. 623, 99 L.Ed. 942 (1955).
21. Ibid., p. 136.
22. Ibid., p. 137.
23. Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437, 71 L.Ed. 749 (1927).
24. Dugan v. Ohio, 277 U. S. 61, 48 S.Ct. 439, 72 L.Ed. 784 (1928).
25. Cole v. Arkansas, 333 U.S. 196, 68 S.Ct. 514, 92 L.Ed. 644 (1948).
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The defendant was convicted for the violation of one section of a
state act. The issues of the case and the charge of the state court
directed attention to this one section of the act and the defense was
predicated on the fact that only this section was in issue. Yet the
state court on appeal held that the information was sufficient to
charge an infraction of another section of the act and that the evi-
dence was sufficient to support conviction of this other section.
The Supreme Court of the United States found that the accused
had been denied his right to notice of the specific charge against
him and his right to be tried on the issues raised by that charge.
Thus, an accused may not be convicted of a charge on which he
has never been tried.

Requirements as to Public Trial and to Confrontation of Witnesses

A trial held in complete secrecy is a denial of one of the funda-
mental rights of a citizen. A case involving a trial held in secrecy was
involved in a hearing before a Michigan one-man grand jury.2 6 During
the grand jury investigation, the judge, who was acting as the one-
man grand jury, became dissatisfied with the answers being given.27 He
suddenly changed the nature of the hearing from that of a grand
jury investigation to that of a trial for contempt and sentenced the
person answering the questions to sixty days in jail. The entire pro-
ceedings were in secret. The public was excluded from the hearings.
The Supreme Court, after pointing out the dangers inherent in secret
trials, held than an accused has a right, protected by the Due
Process Clause, to a public trial. Just exactly what amounts to a
public trial is not clearly defined, but the decision suggests that a
state court will have very great control over its own trials in this
respect as long as the trials are not held in complete secrecy. The
court does describe what may be the minimum requirements. "And
without exception all courts have held that an accused is at the very
least entitled to have his friends, relations, and counsel present, no
matter with what offense he may be charged." 28

Although the case turned primarily on the question of secret
trials, there is mentioned in the case the right of an accused to
confront the witnesses against him. In an earlier case, the court
had said that though it had not squarely held that a defendant

26. In re Oliver, 333 U.S. 257, 68 S.Ct. 499. 92 L.Ed. 682 (1948).
27. The answers were thought to be evasive and were also inconsistent with

previous evidence given by other witnesses. The person answering the
questions was unaware of the previous testimony.

28. Ibid., p. 271.
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in a criminal case has a right to confront the witnesses against him,
it would assume the Fourteenth Amendment gave such right in the
case under examination. 29 And though it may still be said that
the court has not squarely made such a decision, it has said in the
Michigan case " . . .and these rights of an accused include, as a
minimum, a right to examine the witnesses against him, to offer
testimony, and to be represented by counsel." 30 These are mentioned
as the minimum standards accepted by state and federal courts in
the past. But even if an accused has a right to confront the adverse
witnesses against him at his trial, he may not have such a right after
trial and before sentence. In Williams v. New York, 31 after conviction
and before sentence, the judge in making his determination
of the sentence to be imposed used information concerning the ac-
cused's past criminal record that was no part of the trial. The Su-
preme Court thought that it was permissible, as part of an enlight-
ened system of criminal procedure, for the states to try to make the
punishment fit not only the crime but also the individual criminal.
Before setting the sentence, the judge mentioned to the accused and
to his counsel the information that he had received, and they did
not challenge its accuracy. The weight given to this incident makes
it unsafe to say that the accused is without standing to question such
information discovered by a judge.

Requirement as to Illegal Search and Seizure

The right of an estate to use evidence which is obtained as the result
of an illegal search and seizure was recently decided in a case which
offers an interesting illustration of the diversity of views held by
the members of the Supreme Court. However, the actual result of
the case should make little impact on state criminal procedure. 32

The state had obtained evidence by means of an illegal search and
had used it in the trial of the defendant. The court agreed with the
defendant that a person is entitled to Constitutional protection from
the invasion of his personal privacy by state officials.

The security of one's privacy against arbitrary intrusion by
the police .. . is basic to a free society. It is therefore im-

29. Snyder v. Massachusetts, 291 U.S. 97, 54 S.Ct. 330, 78 L.Ed. 674 (1934).
30 In re Oliver, supra, note 26, at page 273.
31. Williams v, New York, 337 U.S. 241, 69 S.Ct. 1079. 93 L.Ed. 1337 (1949).
32. Wolf v. Colorado, 338 U.S. 25, 69 S.Ct. 1359, 93 L.Ed. 1782 (1949). The Court

may yet reverse the Wolf case. See Irvin v. California, 347 U.S. 128, 74 S.Ct.
381, 98 L.Ed. 561 (1954).
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plicit in "the concept of ordered liberty" and as such is en-
Lorceabie through the Due Process Clause.33

The court did not agree, however, that evidence obtained in an ille-
gal manner must be kept out of a trial in a state court. The court
held that the method whereby the state vindicated this right was a
problem for the state. The exclusionary rule that obtains in the
federal courts34 is just one of the methods of discouraging infringe-
ment of this right. According to the dissent, the exclusion of the
evidence is the only sanction that will give any substance to the
right.

However, the state can obtain evidence by means of violence against
the person of an individual in such disregard of human rights and
dignity that the !court will deny its use as an infraction of due
process.3 5 Though the court talks about coerced confessions in one
part of the decision, this case does not fit exactly any of the usual
categories-it seems to involve a combination of self-incrimination,
coerced confessions, and illegal search and seizure. Police officers
had information that the accused was selling narcotics. As the offi-
cers illegally entered his bedroom, they saw him put two capsules in
his mouth. They grappled with him in an attempt to extract the cap-
sules from his mouth, but he swallowed them. They took him to a
doctor who forced an emetic down him. He was convicted primar-
ily on the evidence so obtained. The court describes the case in terms
of coerced confession:

To attempt in this case to distinguish between what law-
yers refer to as "real evidence" from verbal evidence is to
ignore the reasons for excluding coerced confessions. Use of
involuntary verbal confessions in State criminal trials is con-
stitutionally obnoxious not only because of their unrelia-
bility. They are inadmissible under the Due Process Clause
even though statements contained in them may be inde-
pendently established as true. Coerced confessions offend the
community's sense of fair play and decency. So here, to sanc-
tion brutal conduct which naturally enough was condemned
by the court whose judgment is before us, would be to af-
ford brutality the cloak of law. 36

33. Ibid., p. 27.
34. Weeks v. U. S., 232 U.S. 383, 34 S.Ct. 341, 58 L.Ed. 652 (1914). However,

the Supreme Court now will prohibit evidence obtained by federal authori-
ties from being used in a state prosecution. Rea v. U.S.. 350 U.S. 214
76 S.Ct. 292, 100 L.Ed. 233 (1956).

35. Rochin v. California, supra, note 12.
36. Ibid., p. 173.

274 [Vol. 9



1958] PERSONAL PROPERTY RIGHTS AND DUE PROCESS 275

Requirements as to Double Jeopardy

The Supreme Court has never decided a case that involved the
subjection of an individual to double jeopardy by a state. But it has
decided that if double jeopardy is banned by the Fourteenth Amend-
ment, a retrial after a hung jury is not such double jeopardy as will
come within the protection.37 And in 1937 it decided a "kind" of
double jeopardy case.38 In this case, Palko v. Connecticut,39 the de-
fendant had been convicted of murder in the second degree; the
state had appealed. The conviction was reversed, and on the new
trial, the defendant was convicted of murder in the first degree.
Justice Cardozo, speaking for a majority of the court, avoided decid-
ing whether the defendant had been subjected to double jeopardy.
He did say that the state, as well as the defendant, is entitled to a
trial free from error, and that this type of double jeopardy is not
so shocking as to amount to a denial of due process. The decision
specifically pointed out that it was not deciding a question concern-
ing any other kind of double jeopardy:

The state is not attempting to wear the accused out by a
multitude of cases with accumulated trials. It asks no more
than this, that the case against him shall go on until there
shall be a trial free from the corrosion of substantial legal
error.

40

The Supreme Court here seems to suggest that a trial ending in
a decision of not guilty, followed by another trial resulting in a find-
ing of guilty is the sort of double jeopardy that might be invalid.
While there is no case exactly in point, the recent case of Brock v.
State of North Carolina41 throws a great deal of light on the prob-
lem. During the defendant's trial several witnesses had already testi-
fied, when two refused to testify on the ground that their testimony
might tend to incriminate them. The prosecutor thought that he
could make a better case later, and asked the presiding judge to with-
draw a juror and declare a mistrial. The judge complied with this
request. When defendant was again brought to trial, he interposed
a plea of former jeopardy. The plea was denied and the defendant
was convicted. The Supreme Court of the United States held that

37. Dreyer v. Illinois, 187 U.S. 71, 23 S.Ct. 28, 47 L.Ed. 79 (1902);
Keerl v. Montana, 213 U. S. 135, 29 S.Ct. 469, 53 L.Ed. 734 (1909).

38. Palko v. Connecticut, supra, note 9.
39. Ibid.
40. Ibid., p. 328.
41 Brock v. State of North Carolina, 344 U. S. 424, 73 S.Ct. 349, 97 L.Ed.

456 (1953).
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there was no violation of due process. Mr. Chief Justice Vinson, in
a dissenting opinion, said,

For the first time in the history of this Court, it is urged
that a state could grant a mistrial in order that it might pre-
sent a stronger case at some later trial and, in so doing,
avoid a plea of former jeopardy in the second trial.42

Other Federal Requirements

Several other minor issues should be mentioned before approach-
ing the more difficult problems. An accused has not received a fair
trial if he has been convicted by the presentation of perjured testi-
mony which the prosecutor knew to be perjured.43 A state need
not continue a case because witnesses for the defense are beyond
the jurisdiction of the state, at least not where, as in this instance,
the state has made every effort possible to compel the attendance
of the witnesses. 44 And in a five to four decision, the court has held
that a state is not required by the Constitution to afford an accused
protection from self-incrimination. 45 The self-incrimination alleged
here was claimed to have arisen when the court permitted the prose-
cutor to comment on the failure of the defendant to take the stand.

Requirements as to Jurors

Many of the cases that have reached the Supreme Court attack
the methods used by the states in selecting either the grand jury or
the petit jury. The accused usually alleges that the intentional ex-
clusion of the members of his race from his jury has denied him
the equal protection of the laws.

The rule in these cases is clear and unequivocal. The exclusion
of the members of the defendant's race from the grand jury46 which
reurned his indictment, or from the petit jury which heard his case,
denies him rights protected by the Equal Protection Clause.47 It is

42. Ibid., p. 431.
43. Mooney v. Holohan, 294, U.S. 103, 55 S.Ct. 340, 79 L.Ed. 791 (1935).
44. Minder v. Georgia, 183 U.S. 559, 22 S.Ct. 224, 46 L.Ed. 328 (1902).
45. Adamson v. California, supra, note 8. This decision is similar to that of

Twining v. New Jersey, 211 U.S. 78, 29 S.Ct. 14, 53 L.Ed. 97 (1908), decided
forty years previously.

46. It has been suggested that the policy of reversing state courts for failure to
insist that grand juries he chosen without discrimination does not have
any tendency to give the accused more protection, but is rather a method of
enforcing the policy against discrimination. See the dissent of Mr. Justice
Jackson in Cassel v. Texas, 339 U.S. 282, 70 S.Ct. 629, 94 L.Ed. 839 (1950).
Reece v. Georgia, 350 U.S. 85, 76 S.Ct. 167, 100 L.Ed. 77 (1955).

47. For discrimination against those of Mexican descent, see Hernandez v.
Texas, 347 U. S. 475, 74 S.Ct. 667, 98 L.Ed. 866 (1954).
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immaterial whether the exclusion is directed by the legislature48 or
by an administrative official. 49 Except for exclusions of members of
a distinct class, a state has almost unlimited power to prescribe stan-
dards for its juries. The fact that the state exempts members of
certain occupations from jury duty does not in itself amount to a
denial of any right. The state may exclude lawyers, preachers, doc-
tors, railroad engineers, and railroad firemen from jury service. 50 The
state may prescribe literacy and intelligence requirements. 51

The problem that the state courts face in applying the class exclu-
sion rule is in determining whether the proof is sufficient to show
intentional exclusion, for the Supreme Court will examine the facts
found and make its own determination as to discrimination. 52 The
defendant has the burden of proving intentional discrimination
against his race, and the mere absence of members of his race is not
sufficient proof. 53

What an accused is entitled to demand, under the Consti-
tution of the United States, is that in organizing the grand
jury as well as in the empanelling of the petit jury, there
shall be no exclusion of his race, and no discrimination
against them, because of their race or color.54

However, the accused may prove discrimination by showing that there
are members of his race qualified for jury service and that for a
long period of years no member of his race has been called to serve.55

In Cassel v. Texas,56 the court again examined the method of select-
ing grand juries in Texas. Apparently, the jury commissioners de-
cided that one Negro on the grand jury would be almost the exact
proportional part of the grand jury that the number of eligible Ne-
groes was to the total number of eligible grand jurors. For twenty-
one grand juries, there had been one Negro or none. The court
declared that the Constitution does not require any race to be on
the grand jury, but it does require that the jury be selected without
regard to race. It was the duty of the jury commissioners to discover
who was eligible for jury duty.

48. Strauder v. West Virginia, 100 U.S. 303, 25 L.Ed 664 (1879).
49. Carter v. Texas, 177 U.S. 442, 20 S.Ct. 687, 44 L.Ed. 839 (1900).
50. Rawlins v. Georgia, 201 U.S. 638, 26 S.Ct. 560, 50 LEd. 899 (1906).
51. Fay v. New York, 332 U.S. 261, 67 S.Ct. 1613, 91 L.Ed. 2043 (1947).
52. Cassel v.Texas, supra, note 46.
53. Martin v. Texas, 200 U.S. 316, 26 S.Ct. 338, 50 L.Ed. 497 (1906).
54. Ibid., p. 321.
55. Hill v. Texas, 316 U.S. 400, 62 S.Ct. 1159, 86 L.Ed. 1559 (1942).
56. Cassel v. Texas, supra, note 46.
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The statements of the jury commissioners that they chose
only whom they knew, and that they knew no eligible Ne-
groes in an area where Negroes made up so large a propor-
tion of the population, prove the intentional exclusion that
is discrimination in violation of petitioner's constitutional
rights.5 7

Mr. Justice Jackson dissented on the ground that the exclusion from
the grand jury could not have prejudiced the accused, though he
suggested that exclusion from the petit jury may be prejudicial. There
are indications that Mr. Justice Clark might be persuaded to follow
Mr. Justice Jackson as to the prejudicial effect of discrimination on
grand juries, though he did concur with the majority in this case.58

Before other than racial exclusions may be considered a denial of
due process, the defendant must show that he has been denied a fair
trial.59 That such a burden of proof presents almost an impossible
task is demonstrated by the Fay case,60 which also considers several
other interesting problems. The accused directed his attack primarily
at the procedure whereby the general jury panel of sixty thousand
was reduced to three thousand for the special jury. His three main
objections were (1) that laborers were excluded, (2) that women
were excluded, and (3) that the special panel was more likely to
convict than the general panel.

Although the accused prepared elaborate statistics as to the num-
ber of laborers available for jury service, the court declared that the
great variance in percentages of laborers available and laborers ac-
tually serving could be explained on other grounds. Since the accused
did not show that part of the discrepancy was due to the non-discrim-
inatory standards concerning citizenship, literacy, property qualifica-
tion, and age, the proof of intentional discrimination was said to have
failed.

The claim as to the exclusion of women was given brief attention,
the court merely saying that the disproportionate percentage of
women on the jury list could be explained on historical grounds.
In discussing the exclusion of women, the court expressly assumed
that the defendant had standing to object to such exclusion and made
the interesting comment that it had never "entertained a defendant's

57. Ibid., p. 290.
58. Ibid., p. 296.
59. Fay v. New York, supra, note 51, at page 293.
60. Ibid.
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objections to exclusions from the jury except when he is a member
of the excluded class." 6'

The court gave careful attention to the allegation that the special
jury was a convicting jury. Even if neither the general panel nor the
special panel ever convicted the innocent, there would be a denial
of equal protection if the special jury convicted more readily than
the general jury. But the proof was not sufficient to sustain the alle-
gation.

62

The view of the majority still recognizes that the intentional ex-
clusion of a class or group may deny a defendant his constitutional
rights, but it is clear that proof of injury will be difficult. There
is unusual emphasis, too, on the influence of Congressional legisla-
tion concerning racial discrimination. 63 The court does not clearly
state its reasons for attaching great weight to Congressional policy
while considering the Constitutional question. At any rate, the
special emphasis should be noticed: "It is significant that this court
never has interfered with the composition of state court juries except
in cases where this guidance of Congress is applicable." 64 It might
also be noted that, according to this case, a state need not furnish a
jury that roughly approximates a cross-section of the community.

PROTECTION OF RIGHTS IN CRIMINAL PROCEEDINGS BY THE

GEORGIA SUPREME COURT

To study the limitations on criminal proceedings only in the
decisions of the Supreme Court of the United States could lead to
a mistaken idea of the necessity of extensive control of state crim-
inal proceedings by the federal courts and to a mistaken idea of the
possibility of unfairness in a state trial. In some few instances a state
does not seem to fail in its duty to conduct a fair trial, and perhaps
it fails more often when "oppressed" or minority groups are con-
cerned-the groups most carefully protected by the Supreme Court.65

State courts are aware of the elements of a fair trial, and they are
desirous of affording the protection of a fair trial to all persons ac-

61. Ibid., p. 287.
62. Ibid., p. 285.
63. March 1, 1875, 18 Stat. 335 - 337, c. 114, 8 USCA section 44, 2 FCA title 8,

section 44.
64. Fay v. New York, supra, note 51, at page 283.
65. Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158 (1932).

Chambers v. Florida, 309 U.S. 227, 60 S.Ct. 472, 84 L.Ed. 716 (1940).
Harris v. S. C., 338 U.S. 68, 69 S.Ct. 1354. 93 L.Ed. 1815 (1949).
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cused of crime. If the protection offered by the Bill of Rights of the
Constitution of Georgia as interpreted by the Supreme Court of the
State of Georgia may be taken as an example, it will be seen that state
courts are as solicitous of the fairness of criminal trials as is the
Supreme Court of the United States. As will be seen, the Georgia
Bill of Rights contains every provision found in the first eight
amendments to the Constitution of the United States except the re-
quirement of indictment by a grand jury in all criminal cases, though
some of the similar provisions are interpreted in a different man-
ner.66

A great many reversals of trial courts by higher state courts result
from protection of rights that seem to be of very slight benefit to the
accused.67 In fact, it is seldom that a decision by the state ever ap-
proaches the area where the Supreme Court is likely to hold that a
defendant has failed to receive a fair trial under the Due Process
standards.

State Requirements as to the Tribunal and Jurors

This section covers one of the very few areas where the state court
reluctantly follows some of the standards required by the Supreme
Court. However, even in this section the state decisions, for the most
part, parallel the decisions of the Supreme Court. It is not necessary
that all criminal actions begin by indictment by a grand jury. An
accused has the right to an indictment by a grand jury only where
that right existed at common law at the time the constitution was
first adopted. Since at that time an accused in a misdemeanor case
could have been placed on trial without an indictment by a grand
jury, an accused does not have a right to demand a grand jury indict-
ment in a misdemeanor case today. 8 In Gordon v. State,69 the state
court points to the continued use of the word accusation instead of
indictment in the successive state constitutions.

A jury trial is also required only in those cases where it was
required in 1777. Accordingly, an accused has no constitutional right
to a jury trial in a city court or a police court.7 0 This right or

66. Evidence that is the result of an illegal search and seizure may be used in
a state trial, for example see, Johnson v. State, 152 Ga. 271, 109 S.E. 662
(1921).

67. Bonner v. State, 67 Ga. 510 (1881).
68. Gordon v. State, 102 Ga. 673, 29 S.E. 444 (1897); Perry v. State. 54 Ga. App.

410, 187 S.E. 895 (1936).
69. Gordon v. State, supra, note 68.
70. Hill v. Mayor of Dalton. 72 Ga. 314 (1884).
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privilege of an accused may be waived in a case involving a felony7'
or a misdemeanor1 2 And where the accused may have a trial by
jury by making a request for one, his failure to make a request
will be treated as a waiver.7 3 If an accused may waive a jury, there
seems to be no obstacle to his waiving one member of the jury, though
he may, as a result, be convicted by an eleven man jury.74

Two recent decisions discuss the ideas of the justices of the state
court as to the method of obtaining members of the juries. In a
very interesting opinion, 75 Mr. Justice Grice, perhaps anticipating
a case in which the court would be reversed because of discrimina-
tion in the drawing of jurors, discusses juries at length.

We impose the burden only on those who are upright and
intelligent, and not upon all of these. We leave it to the
discretion and judgment of the jury commissioners to place
on the jury list such of these as in their opinion constitute
a sufficient number to carry on the work required of juries
• .. It is now to us that "the jury be a body truly repre-

sentative of the community." 76

The court found that though there was a large difference between
the pcrccntage of Negro names in the jury box as compared with
the percentage of Negroes that make up the general population, there
was not sufficient proof of deliberate discrimination. Two percent of
names were Negro; forty percent of the population was Negro. There
was no indication, the court said, of the number of Negroes elimi-
nated by property qualifications, by occupational exemptions, or
by intelligence requirements.

The defendant also proved that no Negro had ever served as a
juror since 1919, the date when the prosecuting attorney was first
elected. It was admitted that Negroes were kept off the jury by
the use of peremptory challenges because the prosecutor objected
to mixed juries. There was no discussion of the possibility of a denial
of equal protection by the discrimination of a state official because
of race. The court declared that the peremptory challenge is an ar-
bitrary and capricious species of challenge that could be used for
any reason or entirely without reason.

71. See the dictum in Sarah v. State, 28 Ga. 576, 581 (1859).
72. Clarke v. Cobb, 195 Ga. 633, 24 S.E.2d 685 (1943).
73. Ibid.
74. Coates v. Lawrence, 193 Ga. 379, 18 S.E.2d 685 (1942).
75. Watkins v. State, 199 Ga. 81. 33 S.E.2d 325 (1945).
76. Ibid., p. 95.
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Crumb v. State7 7 was the anticipated case. The accused, as proof
of discrimination against his race, showed that about seventeen per-
cent of the population was Negro, that there were names of Negroes
on the tax roll, that there were no names of Negroes on the jury
list, and that no Negro had served on a jury for over thirty years.
The state prosecutor did not justify the exclusion. The Supreme
Court of Georgia found the facts somewhat similar to the facts shown
by Patton v. Mississippi. 7s The court held that:

A construction of a clause of the United States Constitution
having been invoked, the interpretation given thereto by the
United States Supreme Court becomes binding authority...
And whatever may be the individual opinion of the mem-
bers of this court as to the correctness, soundness, or wisdom
of these decisions, it becomes our duty to yield thereto.T9

The state court did not hold that there had been a violation of
the equal protection clause of the Constitution of Georgia. Though
there can be no discrimination, yet a defendant is not entitled to a
mixed jury.80

Still the board of jury commissioners has a great deal of discretion.
It may omit from the jury all persons who are exempt by law and
those whose business is such that it is reasonably probable that the
judge will grant excuse from jury service."1 The accused will have
been considered to have waived his right to challenge the array if
he does not make his objection before trial. He will not be allowed
to take a chance of acquittal with one jury and after conviction
obtain a new trial.8 2

State Requirement of Public Trial

The accused has a right to have a public trial.83 The term public
trial has been partially defined by two cases. The exclusion of all
persons "not connected with the case," even when the judge believes
that it is in the interest of public morals, denies the accused of his
right to a public trial.8 4 The court by way of dicta mentioned that

77. Crumb v. State, 205 Ga. 547, 54 S.E.2d 639 (1949).
78. Patton v. Mississippi, 332 U.S. 463, 68 S.Ct. 184, 92 LEd. 76 (1947).
79. Crumb v. State, supra, note 77, at page 552. For another interesting conflict

with the Supreme Court of the United States, see Williams v. State, 211 Ga.
763, 88 S.E.2d 376 (1955).

80. Heard v. State, 210 Ga. 523, 81 S.E.2d 467. (1954).
81. Rawlins v. State, 124 Ga. 31, 52 S.E. 1 (1905).
82. See Kellam v. State, 17 Ga. App. 401, 87 S.E. 158 (1915).
83. Ga. Const., Art. 1, § 1, 11, (1945); GA. CODE ANN. § 2-105 (Rev. 1948).
84. Tilton v. State, 5 Ga. App. 59, 62 S.E. 651 (1908).
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it might be possible to exclude all of a certain class of persons, for
instance of all minors, if the court thought it wise, but that all of
the public could not be excluded.85 However, in a similar case the
court later held that a partial clearing of the courtroom because of
the highly nervous condition of a youthful witness was not a denial
of the right to a public trial.8 6 This protection also extends to the
return of the indictment of the grand jury, which must be returned
into open court either by the jurors as a body or by the sworn grand
jury bailiff.

It is a fundamental part of our judicial system that the gen-
eral public be permitted to witness court proceedings suffi-
ciently to guarantee that there may never be practiced in
this state secret court proceedings.87

State Requirement of Impartial Jurors

Since an impartial jury is one of the essentials of a fair trial, a
person who has a fixed idea of the guilt of the accused is not ac-
ceptable as a juror. Yet, when newspapers, radio, and television rap-
idly broadcast news of crime, especially of violent crime, it is seldom
possible to get a jury that has not heard something about almost ev-
ery person being tried for a crime. Consequently, an ephemeral im-
pression of guilt received from newspapers is not considered incon-
sistent with a mental attitude that is still compatible with a fair
trial.8 8 Of course, the attitude of the juror may be so fixed that he
is not acceptable. A person who on four different occasions discusses
the guilt of the accused and emphatically insists that he is guilty
probably lacks the impartiality necessary in a juror. Therefore, when
four affidavits show such conduct on the part of a juror, if he does
not give a satisfactory explanation, the court will hold that the jury
on which he served was not impartial.8 9 Similarly, a juror who said
that he looked into the facts and that the accused would be hanged
without any doubt is prima facie unacceptable. If the defendant
learned only after the trial of the juror's attitude and if the juror
gives no explanation, a new trial will be given.9 0

In the interest of a fair trial, the state sometimes disqualifies a
juror who feels that he is entirely impartial. For instance, two per-

sons jointly accused of the identical offense, involving the same trans-

85. Ibid., p. 652.
86. Moore v. State, 151 Ga. 684, 108 S.E. 47 (1921).
87. Zugar v. State, 194 Ga. 285, 21 S.E. 647, 650 (1942).
88. Myers v. State 97 Ga. 76, 25 S.E. 252 (1895).
89. Ibid.
90. Moncrief v. State 59 Ga. 470 (1877).
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action, are sometimes given separate trials. A person who serves on
the jury that finds the first defendant to be tried guilty is incompe-
tent to act as a juror in the trial of the second defendant, even
though he says that he can try the second defendant impartially.9'
Again, the state sometimes relies on the evidence supplied by one
witness in a series of similar cases. If the defendant objects to jurors
who have already believed this one witness for the state, even though
his character has been impeached by evidence, they are not compe-
tent to serve on his jury. The court suggests that in this case the
jurors have such a fixed attitude as to the credibility of the wit-
ness that they cannot give the defendant a fair trial.92 However, the
fact that several jurors had heard the evidence before and had been
rejected by the defendant or by the state on preceding trials would
not support a challenge to the poll.93

As it is not necessary that a juror be without any knowledge of
the defendant or of the witnesses in the trial, he may be called to give
evidence in a trial, the defendant is not deprived of his right to an
impartial jury.94 There the court does imply that the evidence must
not concern the actual commission of the crime.95 It is certainly
reasonable to believe that a person who was able to give evidence
as to the actual commission of a crime would have his own fixed
idea of the guilt of the accused. Finally, an accused is entitled to be
judged by the evidence presented at his trial. And it has been held
that a suggestion by the judge that the jury may set its own private
knowledge without being sworn as witnesses in a denial of a fair
trial.96

Not only must the jury come to its decision on the basis of the
evidence presented but it must reach that decision of its own volition
-that is, it must not be influenced by outside pressure. In Woolfolk
v State,97 the court granted a new trial because evidence had been
incorrectly admitted, but the court also said that it had been influ-
enced in its determination to award a new trial by the conduct of
the spectators during the trial. The crowd had applauded and shown
partiality by shouts. And in a similar case, under a stronger set of

91. McKay v. State, 6 Ga. App. 527, 65 S.E. 306 (1909).
92. Roberts v. State, 4 Ga. App. 378, 61 S.E. 497 (1908).
93. Hyde v. State, 196 Ga. 475, 26 S.E.2d 744 (1943).
94. Atkins v. State, 7 Ga. App. 201, 66 S.E. 479 (1909).
95. Ibid.
96. Chattanooga, Rome, and Columbus Ry. Co. v. Owen, 90 Ga. 265, 15 S.E.

853 (1892). Though this is a civil case, the same principle should be
followed in a criminal trial.

97. Woolfolk v. State, 81 Ga. 551, 8 S.E. 724 (1888).
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facts, the court held that uproar outside the door where the jury
was deliberating and threats by the crowd to make its own decision
denied the accused his right to an impartial trial.98 Even where a juror
merely overhears remarks prejudicial to the accused, the court has

held that the juror is presumed to have been influenced against the

accused. 99

Conduct that will induce the jury to act from passion or prejudice
denies the accused his right to a fair trial. Consequently, if the solici-
tor continues to put prejudicial and irrelevant matter before the

jury which tends to place the accused's character in question when

the nature of his character has no relevancy, the accused should be

given a new trial unless the impression has been corrected by the
trial court, either by rebuking the solicitor or by the charge to the

jury.100 A defendant who is unduly interfered with while he is

making his statement to the court and to the jury is denied a fair
opportunity of defending himself.10 1 An example of such prejudicial

interference occurred in Robinson v. State.10 2 In a trial for bigamy,
just as the defendant was beginning his statement, his first wife
moved her chair between him and the jury and about three feet

from him. After she had been moved back to her seat, she made

deriding laughter from time to time during his statement. In award-
ing a new trial the court said that even the judge should not unreas-

onably interfere with the defendant.

In order to insure a fair opportunity for the presentation of his
defense, it is essential for the accused to know the nature of the ac-

cusation granted him. As a consequence the accused is entitled to a

copy of the indictment and a list of the witnesses who testified before
the grand jury, though other witnesses who did not testify before

the grand jury and whose names were not given to the defendant
may testify at the trial.10 3 The right exists in both felony and mis-

demeanor cases if the defendant is indicted by a grand jury04 or if

the proceedings are begun by accusation.105 However, the constitu-

tional provision with reference to furnishing the defendant with

98. Collier v. State, 115 Ga. 803, 42 S.E. 226 (1902).
99. Downer v. State, 10 Ga. App. 827, 74 S.E. 301 (1912).

100. Fitzgerald v. State, 136 Ga. 163, 71 S.E. 128 (1911).
101. In Georgia the accused in a criminal trial can not testify under oath but

he can make a statement.
102. Robinson v. State, 6 Ga. App. 696, 65 S.E. 792 (1909).
103. Inman v. State, 72 Ga. 269 (1884); Echols v. State, 101 Ga. 531, 29 S.E.

14 (1897).
104. Gordon v. State, supra, note 68.
105. Martin v. State, 73 Ga. App. 573, 37 S.E.2d 411 (1946).
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a list of witnesses upon whose testimony the charge is founded
has no application to a case charging a violation of a city ordinance,
unless the ordinance so requires. 0 6 Unless the defendant asks for
the information he desires, it will be assumed that he waives this
privilege.107

Finally, the right to a fair trial includes a right to a trial presided
over at all times by a judge. Therefore, if the presiding judge in a
criminal trial leaves the county while the jury is deliberating upon
its verdict, it has been held that the defendant has been denied this
right and that any action taken thereafter was without effect.' 0 8 But
the defendant may waive this right, also, and will be held to have
waived it if he agrees to the judge's staying in an adjoining county
each night.1°9

State Requirement as to Presence of Accused at Trial

In a criminal trial the accused has a right to be present in person
throughout the trial. Even a recharge of the jury made in the absence
of the accused, who is in jail, but made in the presence of the ac-
cused's counsel is such a violation of this right as to require a new
trial.110 This rule applies only in a criminal case."' Nor is it appli-
cable in a quasi-criminal trial, as for contempt, if the accused was
present at his trial." 2 The right to be present at all times includes
the right to have counsel present at all times. 11 3 And if the only
counsel of the prisoner is absent during a recess, the judge cannot
appoint counsel and receive the verdict. 114 Of course, the absence of
counsel without the permission of the court will not cause the pro-
ceedings to come to a halt. Accordingly, there is no reason to award a
new trial where the judge reconvened court at a time previously de-
termined and recharged the jury in the unexcused absence of coun-
sel but in the presence of the defendant. 115

The right of the accused to be present may be waived. Counsel
has no implied authority to waive the defendant's presence, yet if
counsel makes express waiver in the presence of the defendant of the

106. Nobles v. City of Dublin, 18 Ga. App. 496, 89 S.E. 604 (1916).
107. Annunciato v. State, 176 Ga. 787, 169 S.E. 3 (1933).
108. Martin v. State, 10 Ga. App. 455, 73 S.E. 686 (1912).
109. McKibban v. State, 187 Ga. 651, 2 S.E.2d 101 (1939).
110. Bonner v. State, 67 Ga. 510 (1881).
111. Perry v. Mulligan, 58 Ga. 479 (1877).
112. Drane v. Childers, 18 Ga. App. 282, 89 S.E. 304 (1916).
113. Carter v. State, 190 Ga. 534, 9 S.E.2d 747 (1940).
114. Brown v. State, 151 Ga. 497, 107 S.E. 536 (1921).
115. Roberson v. State, 135 Ga. 654, 70 S.E. 175 (1910).
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right to be present when the verdict is read, there is a valid waiver. 1 6

The voluntary absence of the defendant while he is out on bail will
be treated as a waiver. 117 An agreement that the foreman could re-
turn the verdict the next morning, even though the defendant was
in jail, amounts to a waiver.118 The applicable rule as to the presence
of the accused is summarized in Cason v. State. 19

Before a verdict that is received in the absence of the de-
fendant will be held invalid, he must show he was in the
custody of the bar at the time the waiver was made, that he
made no waiver, and that he did not authorize his counsel
to make waiver for him and if counsel made a waiver,
he has not ratified it.1 0°

If, under the circumstances, there is no possibility of injury to the
defendant as the result of his absence, a new trial will not be awarded.
The following circumstances were held to involve no possibility of
injury. When the jury reported that it had reached a verdict, the
counsel for the defendant waived call of the jury, and the solicitor
general then received and published the verdict. The accused was
not present at the time. However, the jury was kept in the box,
and the defendant was summoned. The same procedure was repeated
in the presence of the defendant. 121 Finally, a claim of error is
frivolous when predicated on the fact that at the request of the
jury the judge recharged it in the presence of the defendant and of
his counsel, since the judge, in taking such action is merely discharg-
ing his duty.122

Right of Argument in the State Court

Another element of a fair trial is the right of an accused to pre-
sent argument. At an earlier time, it seems that there was very little
limit on the amount of time that could be used in argument. 23 How-
ever, it has recently been held in a prosecution for a misdemeanor
that limiting argument of counsel to thirty minutes does not abridge
this right. 24 If the prosecution presents its argument in such a man-
ner as to prejudice the accused unfairly, and if a rebuke is not

116. Cawthon v. State, 119 Ga. 395, 46 S.E. 897 (1903).
117. Barton v. State, 67 Ga. 653 (1881).
118. Smith v. State, 59 Ga. 513 (1877).
119. Cason v. State, 28 Ga. App. 462, 111 S.E. 685 (1922).
120. Ibid., p. 685.
121. Morris v. State, 177 Ga. 365, 170 S.E. 217 (1913).
122. Hill v. State, 41 Ga. 484 (1871).
123. Hunt v. State, 49 Ga. 255 (1873).
124. Wallace v. State. 95 Ga. 470, 20 S.E. 250 (1894).
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sufficiefit to remove the improper impression, a new trial will be
given the accused. 125 It should be noted, too, that the right does
not exist under all circumstances. Where a criminal case is submitted
to the presiding judge by consent, without the intervention of a
jury, the judge in his discretion may refuse to hear argument. 126

State Requirement as to Compulsory Process

To enable an accused to present all the evidence of which he has
knowledge, the Constitution of Georgia requires that he be furnished
the power to compel his own witnesses to appear.127 The provision
of the constitution does not guarantee the appearance of the wit-
nesses; it guarantees no more than ordinary diligence on the part
of the state officers. l28 It does require the court to order an officer
to execute process to obtain the presence of a witness who is in
the penitentiary if it appears that the testimony is material and
if the accused cannot serve the process himself because he is in
prison.

129

It has been held that there is no violation of this constitutional
provision by a refusal to continue a case because of the absence
of a witness, if the state admits what is to be proved by that wit-
ness.

The object of the continuance was to procure the testi-
mony of the absent witnesses. The Attorney-General having
admitted in writing what the prisoner expected to prove
by the absent witnesses, such continuance ceased to be neces-
sary . . . 130

However, it seems reasonable to believe that the accused would
receive much more effect from the actual presence and testimony of
a witness under these circumstances.

State Requirements as to Confrontation of Witnesses

The purpose of the right of the accused to be confronted by the
witnesses against him is to enable him to sift their testimony by
cross-examination. And if a person is under some physical handicap,
arrangements should be made to enable him to know what is hap-

125. Fitzgerald v. State, 184 Ga. 19, 190 S.E.2d 602 (1937).
126. Lewis v. State, 11 Ga. App. 10, 74 S.E. 442 (1912).

(1933).
127. GA. CONST. Art. 1 § 1 5 (1945); GA. CODE ANN. § 2-105 (Rev. 1948).
128. Smith v. State, 118 Ga. 61, 44 S.E. 817 (1903).
129. Roberts v. State, 72 Ga. 673 (1884).
130. Pannell v. State, 29 Ga. 681, 683 (1860).
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pening. Hence, in the trial of a deaf mute, the presiding judge
should provide some reasonable method of having the evidence
of the witnesses communicated to him. 131 But a blind person is not
prevented from cross-examining the witness against him merely be-
cause he is blind, even though he may be at a disadvantage. 132

The right to confront the witness is not without exception. In an
early case,; the court said that where a witness for the state is detained
from the court by action of the defendant, the previous examina-
tion taken down by the committing magistrate could be read at the
trial. In the particular case, the evidence was not admitted because
the state did not prove that the witness was absent by the action
of the defendant. 133 Moreover, if the accused has had a full oppor-
tunity to cross-examine the witness on a former trial of the same
criminal charge, the testimony given on the former trial will be al-
lowed on a subsequent trial of the same defendant on the same
charge upon proof that the witness has moved from the state and
has refused to return to testify1 34 or has escaped from prison.135 Dying
declarations are also among the exceptions to the confrontation
guarantee, but the use of a dying declaration is limited to a case in-
volving a homicide for the purpose of showing cause of death and
the person who committed the act causing the death. 36 A dying dec-
laration is said to stand on the same plane as a statement made under
oath in view of impending death and final divine judgment. In order
for the declaration to be admissible, the declaration must be made
by a person who knows that he is dying.' 37

State Restrictions as to Self-Incrimination

In Hammock v. State, 38 the court contrasts the use of evidence
obtained by means of an illegal search and seizure with the use of
evidence that is the result of compelled self-incrimination. In general,
it found that evidence discovered as a result of illegal search and
seizure is not necessarily incompetent; evidence that is the result of
compelling a person to incriminate himself is incompetent.139 Thus
the constitutional protection against self-incrimination 14 0 is more ef-

131. Ralph v. State, 124 Ga. 81, 52 S.E. 298 (1905).
132. Bishop v. State, 18 Ga. App. 714. 90 S.E. 369 (1916).
133. Williams v. State, 19 Ga. 402 (1856).
134. Smith v. State, 147 Ga. 689, 95 S.E. 281 (1917).
135. Burns v. State, 191 Ga. 60, 11 S.E.2d 350 (1940).
136. Mitchell v. State, 71 Ga. 128 (1883).
137. Campbell v. State, 11 Ga. 353 (1852).
138. 1 Ga. App. 126, 58 S.E. 66 (1907).
139. Ibid.
140. GA. CoNsr. Art. 1, § 1, 16 (1945), GA. CODE ANN. § 2-106 (Rev. 1948).
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fective than the protection against illegal search and seizure.14' The
protection against self-incrimination is purely a personal privilege.
A defendant cannot object to the reception of evidence from a wit-
ness on the ground that the evidence tends to incriminate the wit-
ness; 142 nor may he object to the failure of the judge to warn a wit-
ness that he has a privilege of not answering questions that tend
to incriminate him. 43 The privilege is only for the purpose of pro-
tecting the person answering the question. 44

The protection is not confined to criminal cases. A person who
becomes a witness for himself in a divorce case may, upon cross-exam-
ination as to a matter not voluntarily testified to on his direct exam-
ination, decline to answer questions that would tend to incriminate
him.

45

The court gives very effective protection to the privilege against
self-incrimination. 46 If the accused party is called before the grand
jury and is compelled to testify, and if a true bill is returned against
him, a plea in abatement will be upheld. 47 The state may not defeat
the defendant's privilege of refusing to answer incriminating ques-
tions by indirection, as by introducing at subsequent trial his refusal
to answer certain questions at a former hearing. 48 Even evidence of
previous criminal conduct is not admissible unless there is a logical
connection between that conduct and the case on trial. 49

The protection of the constitutional guaranty against self-incrimi-
nation may be waived by confession or by a plea of guilty. Where the
evidence shows that a confession is voluntarily made and was not
induced by hope of reward or fear of punishment, it may be intro-
duced in evidence without denying the defendant his constitutional
protection. 15 0 Or if there is an issue of fact as to whether a confes-
sion was properly obtained, the confession may be introduced in evi-
dence.' 15 A plea of guilty, which is a confession in open court and
a waiver of trial, should not be received unless freely and voluntarily

141. GA. CoNsT. Art. 1, § 1, 16 (1945), GA. CODE ANN. § 2-116 (Rev. 1948).
142. McCray v. State, 134 Ga. 416, 68 S.E. 62 (1910).
143. Dunn v. State, 99 Ga. 211, 25 S.E. 62 (1910).
144. Guiffrida v. State, 61 Ga. App. 595, 7 S.E.2d 34 (1940).
145. Bishop v. Bishop, 157 Ga. 408, 121 S.E. 305 (1923).
146. See Empire Life Ins. Co. v. Einstein, 12 Ga. App. 380, 77 S.E. 209

(1913).
147. Jenkins v. State, 65 Ga. App. 16, 14 S.E.2d 594 (1941).
148. Adams v. State, 129 Ga. 248, 58 S.E. 822 (1907).
149. Bacon v. State, 209 Ga. 261, 71 S.E.2d 615 (1952).
150. Claybourn v. State, 190 Ga. 861, 11 S.E.2d 23 (1940).
151. Ibid.
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made. 15 2 As a general rule, it may be said that whenever the accused
voluntarily furnishes the evidence, it is admissible. For instance, if
the accused gives a letter, which contains incriminating statements,
to the sheriff to mail for him, the sheriff may keep the letter and use
it as evidence. 153

The more difficult problems are those which are on the border
between self-incrimination and illegal search and seizure. The dif-
ficulty is encountered in attempting to decide whether the accused
was forced to supply the evidence or whether it was taken as a result
of an illegal search and seizure. 54 This problem is discussed in the
following section dealing with illegal search and seizure.

State Restrictions as to Illegal Search and Seizure

The individual receives much less protection from the provision
as to illegal search and seizure than from the provision as to self-
incrimination. Two sharply conflicting social policies account for the
difficulty of reconciling the cases under this provision of the con-
stitution. The court desires to protect the individual from unlaw-
ful action by state officers, and it also desires to remove all unneces-
sary obstacles which interfere with the apprehension and punishment
of the guilty. The issue of how extensive the protection afforded by
this provision should be is probably made more difficult by the fact
that in the cases that reach the court the defendant is rather ob-
viously guilty.

The easy cases are those in which the evidence is discovered while
the defendant is under legal arrest. As a general rule, such evidence
is admissible." 5 Many cases involving a variety of facts support the
rule. While under legal arrest, the defendant may be searched, and
any evidence found may be used at his trial.1 56 He may be required
to turn over his shoes and socks so that they may be shown for iden-
tification purposes. 57 Evidence discovered while the defendant is
under legal arrest for one crime may be used to convict him for a
different crime. For example, if a person is arrested for speeding and
whiskey is found in his car, the evidence may be used to convict

152. Rowland v. State, 72 Ga. App. 793, 35 S.E.2d 372 (1945).
153. Sanders v. State, 113 Ga. 267, 38 S.E. 841 (1901).
154. Compare Dozier v. State, 107 Ga. 708, 33 S.E. 418 (1899), with

Evans v. State, 106 Ga. 519, 32 S.E. 659 (1898).
155. Eaker v. State, 4 Ga. App. 649, 62 S.E. 99 (1908).
156. Ibid.
157. Franklin v. State, 69 Ga. 36 (1882).
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him of possessing whiskey; 158 or if the sheriff arrests the defendant
for one crime and discovers a pistol in his possession, the pistol may
be used in evidence to help convict the defendant of carrying a con-
cealed weapon. 159

The more difficult cases are those in which the accused alleges that
he has been forced to furnish the evidence. The court still says that
if the accused is forced to produce the evidence, the evidence cannot
be used. 160 The cases illustrate the vagueness of the line between a
factual situation that involves compulsion and one that does not. In
Day v. State,'6' the accused was forced to put his foot in a track to
see whether he could have made the footprint. The court held that
the accused had been forced to give evidence against himself. Yet
evidence obtained by taking the shoes of an accused, who is in prison
at the time, and fitting them in a print at the scene of the crime is
admissible. 162 If the accused is forced to hand over a gun which he
is concealing, the evidence cannot be used. 163 If a sheriff discovers
a gun in searching his prisoner, the evidence is admissible.1 64 In
Underwood v. State, 65 the owner of a store which was being searched
illegally, locked his safe and was arrested illegally. He was forced
to give up the keys to his safe. The court held that the evidence
found in the safe was inadmissible. Jones v. State'66 presents another
unusual situation. Defendant was stopped and her car was searched.
The arresting officer noticed her odd manner of speech and asked
her to open her mouth. The officer then picked a chewing-gum wrap-
per off her tongue and found that it contained a collection sheet.
The court held that the collection sheet was admissible as evidence.

There seems to be less confusion in cases concerning the extent
to which a person's body may be used as evidence. The accused may
be forced to stand in line with other prisoners while he is being
inspected by victims of a robbery for identification purposes. 67 The
court suggested that the standing in line in no way aided the wit-
nesses in the process of identification. It seems that the court might

158. Bentley v. State, 70 Ga. App. 490, 28 S.E.2d 660 (1944) .
159. Dozier v. State, 107 Ga. 708, 33 S.E. 418 (1899).
160. McIntyre v. State, 190 Ga. 872, 11 S.E.2d 5 (1940).
161. 63 Ga. 667 (1879).
162. Myers v. State, 97 Ga. 76, 25 S.E. 252 (1895).
163. Evans v. State, 106 Ga. 519, 32 S.E. 659 (1898).
164. Dozier v. Statesupra, note 159.
165. 13 Ga. App. 206, 78 S.E. 1103 (1913). Cf

Bently v. State, supra, note 158.
166. 90 Ga. App. 761, 84 S.E.2d 124 (1954).
167. Meriwether v. State, 63 Ga. App. 667, 11 S.E.2d 816 (1940).
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have also suggested that the accused was given a measure of protec-
tion by such a method of identification. But the accused may not
be taken to the scene of the crime and placed in the framework
of the crime for the purpose of identification. 168 In Blackwell v.
State,169 the court held that it was error to force the accused to aid
a witness to describe how much of his leg was cut off so that evi-
dence could be given as to tracks found at the scene of the crime.
The witness was not trying to identify the accused. The cases sug-
gest that the question of self-incrimination may be raised whenever
the accused is forced to do some overt act that aids in his convic-
tion, but that the mere standing up for identification purposes is not
such an act.

It is apparently settled, for the time being at any rate, that evi-
dence discovered as a result of an unlawful search and seizure is
admissible. There is some dicta in the earlier cases to the effect that
the law ought not to hold out any encouragement to any state officials
to commit crime for the sake of punishing the guilty. 170 In a later
case, the court says that the constitutional provision against illegal
searches and seizures is designed to provide against any attempt to
authorize, justify, or declare such action to be lawful. The legislature
cannot legalize by statute; the executive's order is unenforcible; the
judiciary should denounce such action. In the same case the court
continues, "For the misconduct of private persons acting upon their
individual responsibility and of their own volition, surely none of
the three divisions of government is responsible."1 7 1 The rule is stated
a little more emphatically in Johnson v. State.17 2

Whether the rule/that the court will receive competent evi-
dence without inquiring into the means used in procuring
the evidence/tends to reduce the constitutional prohibition
against unreasonable searches and seizures and compulsory
self-incrimination of one accused of crime to mere form of
words, it is in fact well established and is binding upon us
until reviewed and overruled.

The rule does not have the approval of all the judiciary.173 Since
the manner in which evidence is obtained does not affect its pro-

168. Aiken v. State, 16 Ga. App. 848, 86 S.E. 1076 (1915).
169. 67 Ga. 76, 86 S.E. 1076 (1881).
170. Rusher v. State, 94 Ga. 363, 21 S.E. 593 (1894).
171. Williams v. State, 100 Ga. 511, 520, 28 S.E. 624 (1897).
172. 152 Ga. 271, 275, 109 S.E. 662 (1912).
173. Winston v. State, 79 Ga. App. 711, 54 S.E.2d 354, 357 (1949).
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bative value, 7 4 the evidence, if relevant, is admissible, l r 5 so long as
the defendant is not forced to furnish the evidence himself.176

Even if the accused could object to evidence obtained as a result
of an illegal search and seizure, he could not object to evidence on
the ground that it was secured as the result of the infringement of
another person's rights. 7 7 An officer without special authority has no
power to take away property of one person from his premises on the
ground that the property may contain evidence against another per-
son.178

State Protection Against Double Jeopardy

The provision in the Constitution of Georgia that no person shall
be subject to be twice put in jeopardy of life or limb for the same
offense, or as now worded "of life or liberty,"'179 is much older than
the constitution.18 0 Although it does not guarantee that a person shall
not be prosecuted a second time for the same offense, it does guar-
antee a defense in a second trial for the same offense for which he
has already been convicted or acquitted. At the outset it should be
noticed that it is easy to lose this defense. Since the plea of a former
acquittal or conviction is a special plea in bar, it must be in writ-
ing and filed on arraignment before pleading to the merits, especially
as proof of former jeopardy may be excluded under a plea of not
guilty.'s' Even when the special plea is filed, if the defendant goes
to trial on the case without invoking any action on the special plea,
it will be treated as abandoned. 8 2 Finally, the plea is good only
against a second jeopardy by the same sovereign. When one act is
a federal offense and at the same time a state offense, an accused
may be convicted in the state court even after he has been convicted
in the federal court for the same offense.18 3 For example, a convic-
tion for violation of a federal prohibition law would not be a bar
to punishment by the state, even for the same transaction. 8 4

174. Nowell v. State, 18 Ga. App. 143, 88 S.E. 909 (1916).
175. Calhoun v. State, 144 Ga. 679, 87 S.E. 893 (1915).
176. Ibid.; McIntyre v. State, supra, note 160.
177. Jones v, State, 4 Ga. App. 741, 62 S.E. 482 (1908).
178. Owens v. Way, 141 Ga. 796, 82 S.E. 132 (1914).
179. GA. CONST. Art. 1 § 1, 1 8 (1945), GA. CODE ANN. § 2-108 (Rev. 1948).
180. Black v. State, 36 Ga. 447 (1867).
181. Hall v. State, 103 Ga. 403, 29 S.E. 915 (1897).
182. Norwood v. State, 3 Ga. App. 325, 59 S.E. 828 (1907).
183. Moore v. State, 27 Ga. App. 268, 108 S.E. 65 (1921), and see also

Cooley v. State, 152 Ga. 469, 110 S.E. 449 (1920).
184. Ibid.
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The plea is only available to a defendant who has actually been
in jeopardy. A person who has been tried under a void indictment
has never been in jeopardy; therefore even if a defendant has been
acquitted, if he was tried under a void indictment, he may be retried
on the same charge under a valid indictment. 185 Similarly, a convic-
tion in a court that does not have jurisdiction of the offense does not
amount to jeopardy. In Brown v. State,186 the defendant, at his trial
in superior court for assault, pleaded former acquittal before the
Mayor of Dalton. Upon finding that the act which gave the Mayor
of Dalton power to try certain petty crimes was void, the court held
that there had been no jeopardy. An interesting situation is suggested
by Barrs v. State. 87 After the defendant had been arrested in one
county, he had been, at his request, placed in jail in another county.
While there he pleaded guilty to the charge. At his trial in the
county where he had been arrested, he pleaded his former convic-
tion. The plea was not allowed because his first conviction was by
a court without jurisdiction of the offense.

If the court does have jurisdiction, jeopardy begins when the jury
is impanelled and sworn.' 8 8 After jeopardy thus begins, a nolle
prosequi allowed over the objection of the defendant may be pleaded
as a defense to a subsequent trial of the same offense.' 8 9 A dismissal
based on a defective indictment involves no jeopardy, 90 and furn-
ishes no defense at a subsequent trial.

Even after jeopardy begins, under certain circumstances the jury
may be dismissed and the proceedings stopped without foreclosing a
later trial. In Ingram v. State,'9 ' the court says that there are only
two reasons justifying the discharge of the jury after it has been
impanelled and sworn but before the verdict: consent by the accused,
and necessity. The accused is considered as consenting when he ob-
tains the ruling that causes the jury to be dismissed. For example,
if the judge sustains a demurrer to the indictment after the jury
has been impanelled and sworn, it is immaterial whether the indict-
ment was good or not. 192 Since the accused present at the trial may
waive formal arraignment, he must call attention to a failure to

185. Simons v. State, 106 Ga. 355, 32 S.E. 339 (1899).
186. 79 Ga. 324, 4 S.E. 861 (1887).
187. 22 Ga. App. 642, 97 S.E. 86 (1918).
188. Newsom v. State, 2 Ga. 60 (1847).
189. Franklin v. State, 85 Ga. 570, 11 S.E. 876 (1890).
190. Hill v. Nelms, 122 Ga. 572, 50 S.E. 344 (1905).
191. 124 Ga. 448, 52 S.E. 759 (1905).
192. Brown v. State, 109 Ga. 570, 34 S.E. 1031 (1900).
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arraign before verdict. 193 But without a waiver, an objection made
by the defendant that there has been no arraignment, even though
made after the jury has been impanelled and sworn and the solicitor
has opened his case, allows the judge to enter a nolle prosequi with-
out the defendant's consent; for, as the court says, until arraignment
there is no issue, and without an issue there is no jeopardy. 94

Consent may be implied from other circumstances. Where the
accused goes to trial under a statute that allows him to waive indict-
ment so that he may receive a speedy trial, he accepts the section of
the statute that allows the judge to dismiss the jury if he is of the
opinion that a felony is involved. 195 But if the defendant has not
waived indictment in this manner, the judge of a city court to which
the indictment has been transferred has no right to suspend the trial
without the consent of the defendant. If the judge suspends the pro-
ceedings, the defendant will subsequently be allowed to enter a plea
of former jeopardy.196 Of course, if the accused asks for and obtains
a reversal on appeal, or if the verdict is set aside at his request, he
may be subsequently tried for the same offense.' 9 7

By reason of necessity, the judge may declare a mistrial without
the consent of the accused and the accused may be tried at a later
date. The illness of one of the jurors is sufficient to allow the judge
to suspend the proceedings. 98 A discovery that raises a question as
to the impartiality of the proceedings allows the judge to suspend
trial. The discovery after the jury has been impanelled and sworn,
that a juror is incompetent because he had been on the grand jury
that returned the bill, allows the judge to withdraw the juror.199 The
court may grant a motion by the prosecuting attorney for a mis-
trial, after the jury has been impanelled and sworn but before any
evidence has been submitted, when it is discovered that a juror is
incompetent because of relation to the prosecutor.2 00 The judge, who
by consent is acting as judge and jury, may enter an order on his
own motion on his discovery that he is disqualified because of his
relation to the prosecutor. 201

A mistrial may be declared because the jury is unable to agree,

193. Hudson v. State, 117 Ga. 704, 45 S.E. 66 (1903).
194. Bryans v. State, 34 Ga. 323 (1866).
195. Cunningham v. State, 80 Ga. 4, 5 S.E. 251 (1888).
196. Ingram v. State, 124 Ga. 448, 52 S.E. 759 (1905).
197. Waller v. State, 104 Ga. 505, 30 S.E. 835 (1898).
198. Spencer v. State, 15 Ga. 562 (1854).
199. Minyard v. State, 17 Ga. App. 398, 87 S.E. 710 (1916).
200. Armor v. State, 125 Ga. 3, 53 S.E. 815 (1906).
201. Walker v. State, 19 Ga. App. 98, 90 S.E. 1041 (1916).
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and the decision that the jury will be unable to agree is largely in
the discretion of the judge. 20 2 Yet his discretion is not without limit.
If he discharges a jury for his own error over the objection of the
accused, on a subsequent trial the accused may plead his former
jeopardy.

203

In Georgia if the defendant has been indicted, tried, and found
guilty of a lesser offense included within the offense for which he
was indicted and if he secures a new trial, he may in the new trial
be found guilty of the major offense.20 4 Hence a finding by the
jury in the first trial that the defendant was guilty of manslaughter
under an indictment for murder will not preclude a finding that the
defendant is guilty of murder in the new trial.205 The new trial is
conducted as if no other trial had taken place. On the other hand,
if the defendant is found not guilty of the lesser offense, he may not
be retried for the greater. 206 An acquittal of the lesser is a bar to
prosecution for the larger. In effect, if a defendant who is being
tried for a crime consisting of two or more degrees is upon trial
for the highest degree, he is being tried for all crimes of lesser de-
gree included in the one of which he is accused, for he may be found
guilty of the lesser on an indictment charging the larger.20 7

The state does not have a right to appeal an acquittal, even if
the acquittal is founded on a misdirection of the court.20 8 This still
seems to be the law, for city authorities cannot prosecute a writ of
error to the Supreme Court;209 nor may a writ of error lie in favor of
the state.2 1 0 The rule seems to be modified, at least in spirit, by the
allowance of a rehearing on motions, by the state in the Court of
Appeals 211 and before the Supreme Court 21 2 in two recent decisions.

The constitutional double jeopardy provision applies only where

202. Williford v. State, 23 Ga. 1 (1857).
203. Oliveros v. State, 120 Ga. 237, 47 S.E. 627 (1904).
204. Brantley v. State, 132 Ga. 573, 64 S.E. 676 (1909).
205. Ibid.
206. Franklin v. State, 85 Ga. 570. 11 S.E. 876 (1890).
207. Miller v. State, 58 Ga. 200 (1877).
208. State v. Jones, 7 Ga. 422 (1849). There is dicta in this case that suggests the

legislature could allow an appeal by the state. However, there is an implica-
tion in the discussion at the Constitutional Convention of 1877 that the
Constitution denied this power to the state. See Proceedings of the Constitu-
tion Convention, 1877, Atlanta, Georgia, Constitution Publishing Company,
1877, p. 93.

209. Mayor of Hawkinsville v. Etheridge, 96 Ga. 326, 22 S.E. 985 (1895).
210. Eaves v. State, 113 Ga. 749, 39 S.E. 318 (1901).
211. Thompson v. State, 67 Ga. App. 240, 19 S.E.2d 777 ( 1942).
212. Gustrom v. State, 206 Ga. 734, 740, 58 S.E.2d 534 (1950). The question is

discussed at length here.
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the second offense is the same offense for which the defendant was
convicted or acquitted on a previous trial. A defendant could not
be found guilty of the murder of Carrie Todd Hadden under an
indictment for the murder of Mrs. Emma Todd Hadden. Consequent-
ly, an acquittal of the murder of Mrs. Emma Todd Hadden cannot
be the basis of a plea of former jeopardy for the murder of Carrie
Todd Hadden. 13 Nor will an acquittal of the charge of bigamy in
contracting a marriage with "Gussie" Shingler serve as a defense
to a charge of committing bigamy by contracting marriage with "Bes-
sie" Shingler.214 Under these circumstances it is held that the defen-
dant has never been in jeopardy.

There is also the type of act in which one continuous transaction
may amount to several offenses. For example, if a person goes on
a drunken spree, he may be guilty of disorderly conduct at two or
three places. A conviction of disorderly conduct at one place is not
a bar to a charge of disorderly conduct at another place.2 1 5 Similarly,
the operation of the numbers game will amount to an offense in each

.county in which it is carried on.2 16 And if one breaks the speed limit
by racing through several counties on one continuous trip, he is
guilty of a separate offense in each county.217

An involved problem is sometimes encountered in trying to de-
termine whether a person is being tried for the same act in a second
trial. In Georgia the "same transaction" test is used in making this
determination. In order for the transaction to be the same, it must
be identical as a matter of fact and as a matter of law. 2 18 It is usually

reasonably clear whether the act is the same as a matter of fact; it
is not always clear whether the transaction is the same as a matter
of law. In Blair v. State,219 the accused was tried for selling whiskey
to a minor without written permission of the minor's parent. After
his acquittal of that charge, he was brought to trial for selling whiskey
without a license. His defense of former acquittal was not allowed.
He could have been guilty of one offense without being guilty of
the other, but it seems reasonable to assume that if his defense in
the first trial had been that he had made no sale, the question of
whether or not there had had been a sale in that transaction should

213. Hadden v. State, 196 Ga. 850, 28 S.E.2d. 71 (1943).
214. Gully v. State, 116 Ga. 527, 42 S.E. 790 (1902).
215. Crumley v. City of Atlanta, 68 Ga. App. 69, 22 S.E.2d 181 (1942).
216. Lunsford v. State, 60 Ga. App. 537, 4 S.E.2d 112 (1939).
217. Hall v. State, 73 Ga. App. 616, 37 S.E.2d 545 (1945).
218. Harris v. State, 193 Ga. 109, 17 S.E.2d 573 (1941).
219. 81 Ga. 628, 7 S.E. 855 (1888).
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be considered as decided for all purposes. It has also been held that
a person may be found guilty of manufacturing whiskey and of pos-
sessing the same whiskey. In explaining why the two transactions
were not the same as a matter of law, the court said that if neither
is an essential part of the other or if either could be perpetrated
without the other, a person may be convicted of both. And here, it
is clear that a person could manufacture for another without ever
possessing the whiskey itself.220 The acquittal of the charge of burg-
lary is not a bar to a trial concerning the same transaction for receiv-
ing stolen goods knowing they were stolen.221 Nor will an acquittal
of using obscene and vulgar language in the presence of a female
bar a prosecution for using opprobrious words to another, even though
both relate to the same act. In this instance the first words were
alleged to have been spoken in a street car before the female, and
the other charge concerned words spoken to the motorman after the
accused was out of the car.222

When one of two offenses is necessarily proved in proving the other,
an accused may usually plead former jeopardy. If an accused is ac-
quitted of a charge of assault with intent to murder, the state
may not convict him on a second trial by changing the name of the
offense to aggravated riot.223 An acquittal of a charge of assault and
battery upon a woman may be pleaded in a subsequent trial on the
charge with intent to rape, for the assault and battery is a necessary
element of the other offense.224 An earlier case seems to be in con-
flict with the later cases; the defendant had been acquitted of a
charge of assault and battery. It was held that the acquittal would
not bar trial on the charge of disorderly conduct by fighting though
the same incident was involved, yet there could be disorderly con-
duct without a fight. The second trial took place in a city court. 225

In Harris v. State,226 the court reviews the "same transaction" test
and explains the principle of res judicata as involved in that test.
The court indicates that a previous judgment will be held conclu-
sive of those matters that were actually or necessarily decided. In a
former trial, the accused had been tried for the murder of an indi-
vidual who had been robbed at the same time. The whole issue had

220. Morgan v. State, 28 Ga. App. 358, 111 S.E. 72 (1922).
221. Pat v. State, 116 Ga. 92, 42 S.E. 389 (1902).
222. McIntosh v. State, 116 Ga. 543, 42 S.E. 793 (1902).
223. Holt v. State, 38 Ga. 187 (1868) ; see also Banks v. State, 150 Ga. 73, 102 S.E.

519 (1920).
224. Bell v. State, 103 Ga. 397, 30 S.E. 294 (1898).
225. McRea v. Mayor of Americus, 59 Ga. 169 (1877).
226. Supra, note 218.
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concerned the question of whether the accused had participated in
the transaction. On the second trial the accused was being tried
for robbery with open force. The court held that the issue of his
participation had already been determined in his favor and that
he could not be put in jeopardy again as to his participation in the
robbery.

Sometimes the accused may have a defense because of the wording
of a previous indictment. If an indictment charges the accused with
illegally selling whiskey to a named person on a particular day, the
state may obtain a conviction by proving the sale to the named per-
son on any day not protected by the statute of limitations. There-
fore, such conviction will be a defense for a different sale to the same
person within the statutory period.227

Two other points concerning double jeopardy should be mentioned.
A conviction under a statute that provides for no punishment but
which does cause the convicted person to lose certain civil rights will
bar a second trial under a different statute for the same offense.2 28 If

the plea shows a valid verdict on a good indictment, it will not
be demurrable. And if an accused after conviction under a statute
that allows a heavier punishment for second offenders defends on the
ground that he is, in effect, being tried for his first conviction again,
the court says that the second offense is the only offense being tried
and that the prior offense demonstrates both the dangerous character
of the accused and the necessity of severer punishment.22 9

PRESUMPTIONS

Presumptions in the Supreme Court

The presumptions that will be examined here are those that shift
the burden of going forward with the evidence and those that act
as evidence. 230 Conclusive presumptions are not included, since they
are not real presumptions but are actually part of the substantive
law.

231

Attacks on the validity of presumptions are usually based on the
Fourteenth Amendment. Supreme Court invalidation of a state regu-
lation based upon or utilizing an arbitrary presumption is another

227. Reynolds v. State, 114 Ga. 265, 40 S.E. 234 (1901).
228. Jenkins v. State, 14 Ga. App. 276, 80 S.E. 688 (1914).
229. Tribble v. State, 168 Ga. 699, 148 S.E. 593 (1929).
230. Griffin v. State, 142 Ga. 636, 83 S.E. 540 (1914).
231. Jacques and Tinsley Co. v. Carstarphen Warehouse, 131 Ga. 1. 62 S.E. 82

(1908).
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of the tools used by the Supreme Court to supervise state action. As
in other decisions under the Due Process Clause, it is not completely
clear in all cases involving presumptions just why the statute is in-
valid. A little more difficulty is caused by the apparent variation
of the standard according to the right that is being protected. 232 Al-
though the verbal statement of the rule does not vary much from
case to case, the application of the rule does.

The state statutes are designed primarily to control certain acts
and to provide criminal sanctions applicable to those who perpetrate
the acts; presumptions are used to make convictions a little easier.
Two of the simpler cases may be used to illustrate the general rule
that is applied in determining the validity of presumptions. In
Adams v. New York, 233 the statute provided that a person knowing-
ly possessing policy slips would be guilty of an offense, and that proof
of possession would raise a presumption of knowledge of possession.
In Hawes v. Georgia,23 4 the statute provided that when an apparatus
for distilling alcoholic spirits is discovered upon a person's property, it
shall be prima facie proof that the person in actual possession of
the premises had knowledge of its existence. In each case the burden
would then be upon the one in possession to show that he had
no knowledge. The Supreme Court has said that a state may de-
clare proof of one fact prima facie proof of another and what is to
be inferred. In both illustrations it is clear that there is a rational
connection. A person ordinarily does not have policy slips in his
possession without knowledge of them; nor does a person have a
still on his farm without knowledge of it. On the other hand the
court could find no rational connection where a statute provided
that proof that a bank had become insolvent while under the man-
agement of the defendant would constitute prima facie evidence
of fraudulent mismanagement by the defendant.2 35

The rule seems to have been extended a little in Casey v. U. S.236

The accused was tried for purchasing narcotics. The statute provided
that purchase, except in the original stamped package, was unlaw-
ful and that absence of stamps raised a presumption of a violation
of the statute. The evidence against the accused primarily concerned

232. Cf. Casey v. U.S., 276 U.S. 413, 48 S.Ct. 373, 72 L.Ed. 632 (1928) with
Morrison v. California, 291 U.S. 82, 54 S.Ct. 281, 78 L.Ed. 664 (1934). where
a member of a minority group is involved. Also see Pollock v. Williams, 322
U.S. 4, 64 S.Ct. 792, 88 L.Ed. 1095 (1944).

233. Adams v. New York, 192 U.S. 585, 24 S.Ct. 372, 48 L.Ed. 575 (1904).
234. Hawes v. Georgia, 258 U.S. 1, 42 S.Ct. 204, 66 L.Ed. 431 (1922).
235. Manley v. Georgia, 279 U. S. 1, 49 S.Ct. 215, 73 L.Ed. 575 (1929).
236. Casey v. U.S., 276 U.S. 413, supra, note 232.
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his sale of narcotics without using the original stamped container.
Mr. Justice Holmes for the majority said:

With regard to the presumption of the purchase of a thing
manifestly not produced by the possessor there is a rational
connection between fact proved and presumed.2 37

The extension implies that the rational connection may be less under
some circumstances than under others. Mr. Justice Holmes says that
the statute here means:

that the burden shall be upon the party found in possession
to explain and justify it when accused of the crime that the
statute creates.23 8

And later,

It is consistent with all the constitutional protection of ac-
cused men to throw on them the burden of proving facts
peculiarly within their knowledge and hidden from dis-
covery by the government.2 39

The implication seems to be that the strength of the connection
between the fact proved and the fact to be presumed may be less
in those instances where the information is a great deal more easily
produced by the accused than by the government.

At least, in what may be considered a separate line of decisions
concerning presumptions, the extended interpretation seems to have
been accepted. These cases involve a statute passed by the State of
California, designed to exclude a minority group from the possession
of agricultural land. It was apparently directed toward the Japanese,
though the statute is in terms of "aliens ineligible for citizenship."
In Morrison v. California,240 the indictment charged that a citizen
and a Japanese conspired to place the Japanese in possession of ag-
ricultural land in violation of the statute. The prosecution proved
that the Japanese had gone into possession under an agreement with
the citizen. In these circumstances a presumption required the defen-
dant to prove that the Japanese was eligible for citizenship.

In finding the presumption invalid, Mr. Justice Cardozo restated
the rule in a manner that is of practicable value as a guide, even
if it does not place a sharp boundary between presumptions that
are good and those that are invalid.

237. Ibid., p. 418.
238. Ibid.
239. Ibid.
240. Morrison v. California, supra, note 232.
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The decisions are manifold that within limits of reason and
fairness the burden of proof may be lifted from the state in
criminal prosecutions and cast on a defendant. The limits are
in substance these, that the state shall have proved enough
to make it just for the defendant to be required to repel
what has been proved with excuse or explanation, or at
least that upon a balancing of convenience or of the op-
portunities for knowledge the shifting of the burden will
be found to be an aid to the accuser without subjecting the
accused to hardship or oppression. 241

And later he says,

For a transfer of the burden, experience must teach that the
evidence held to be inculpatory has at least a sinister signifi-
cance, or if this at times be lacking, there must be in any
event a manifest disparity in convenience of proof and op-
portunity for knowledge ... .242

In reaching its decision the court applied the rule to the factual
situation and found that it would be just as difficult for the citizen
to prove that the alien was eligible for citizenship as it would be
for the state to prove that he was ineligible, and hence it was not
reasonable to shift the burden to the citizen.

As a part of the same policy, a California statue also forbids
Japanese to acquire agricultural land and provides that property
transferred with intent to evade the statute escheats. In Oyama v.
California,243 the Japanese father, an ineligible alien, paid for prop-
erty conveyed to his son, a minor. In its analysis of the circumstances,
a majority of the court said that when any other parent pays for
land conveyed to his child the state presumes a gift to the child, but
in the case of children of ineligible aliens, there is something like
the presumption of resulting trust. This denies, said the majority,
equal protection of the law to one group of citizens, for they are
"saddled with an onerous burden of proof which need not be borne
by other children generally." 244 Mr. Justice Jackson, in dissenting,
says that the presumption does not classify in an unequal manner,
for it is raised whenever an ineligible alien pays the consideration
for land conveyed to any other person; furthermore, he says, there
is no reason why a state may not "enact reasonable presumptions
which put the burden of producing evidence upon the only person
who possesses it.

' '
245

241. Ibid, p. 88-89.
242. Ibid., p 90.
243. Oyama v. California, 332 U.S. 633, 68 S.Ct. 269, 92 L.Ed. 249 (1947).
244. Ibid., p. 44.
245. Ibid., p. 687.
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There is logic in Mr. Justice Jackson's argument, if the case is
really decided on the basis of an invalid presumption. That the
majority may have also been influenced by its aversion to the state
policy is implied in part of the opinion.

But assuming, for the purposes of argument only that the
basic prohibition/of the California Alien Land Law/is con-
stitutional, it does not follow that there is no constitutional
limit to the means which may be used to enforce it.2 46

In another series of cases, the court considered statutes designed
more to oppress a certain class of workers than to punish criminal
action. This type of statute usually provided that when a person,
with intent to defraud, made a contract to perform services and re-
ceived an advance, he was guilty of an offense. The failure to per-
form all the services or to repay the advance raised a presumption
of intent to defraud. 247 The court discussed the first of these cases
in terms of presumption.2 48 But in Pollock v. Williams,2 49 it discov-
ered that the invalidity of the presumption was not the only basis
for these decisions. The defendant in this case had pleaded guilty,
and the state maintained that the presumption in this instance could
have had no effect. In answer to this contention, the court said that
the only purpose the presumption could have been intended to serve,
since it was known to be unconstitutional when passed, was to sup-
press defenses. The majority of the court held that the act violated
the Thirteenth Amendment and the Antipeonage Act. In its perma-
nent ban of this type of legislation the court says:

Whatever of social value there may be, and of course it is
great, in enforcing contracts and collection of debts, Congress
has put it beyond debate that no indebtedness warrants a
suspension of the right to be free from compulsory serv-
ice. This congressional policy means that no state can make
the quitting of work any component of a crime, or make
criminal sanctions available for holding unwilling persons
to labor.25 0

And also, the court says that it is not merely the presumption that
is objectionable. "On the contrary, the substantive section has con-
tributed largely to the conclusion of unconstitutionality of the pre-
sumptive section." 251

246. Ibid., p. 646.
247. Bailey v. Alabama, 219 U.S. 219, 31 S.Ct. 145, 55 L.Ed. 191 (1911).
248. Ibid.
249. Pollock v. Williams, 322 U.S. 4, 64 S.Ct. 792 88 L.Ed. 1095 (1944).
250. Ibid., p. 18.
251. Ibid., p. 22.
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The last case to be considered leaves the test as to the validity
of a presumption even more confused. In Tot v. United States,252

the statute provided that if a person who had been held guilty of
a crime of violence was found in possession of a gun shipped in inter-
state commerce, he would be guilty of a crime. Proof of guilt of a
crime of violence and possession of a gun raised a presumption that
the gun had been shipped in interstate commerce after the passage
of the act. The government argued that a statutory presumption was
valid (1) if there was a rational connection between the fact proved
and the fact presumed or (2) if it was more convenient for the
accused to produce the evidence.2 3 In holding the statute invalid,
the court said that a rational connection between the fact proved
and the fact presumed was a prerequisite to further consideration.

The argument from convenience is admissible only where
the inference is a permissible one, where the defendant has
more convenient access to the proof, and where requiring
him to go forward with proof will not subject him to un-
fairness or hardship. 25 4

In the most recent case, 255 the rule is not made any clearer, since
there was a rational connection present.

Presumptions in the Georgia Courts

The Supreme Court of Georgia uses a verbal formula for testing
the validity of a presumption established by a statute similar to the
one used by the Supreme Court of the United States.

With certain limitations, the legislature may enact that
when specified facts have been proved, they shall, even in
a criminal case, be prima facie evidence of the guilt of the
accused, and shift the burden of proof. On this power there
are limitations, the principal one of which is that the fact
or facts which will raise the presumption and shift the burden
of proof must have some fair relation to, or material con-
nection with, the main fact as to which the presumption is
raised . . . Moreover, the presumption so raised must not
be final ... 256

252. Tot v. U.S., 319 U.S. 463, 63 S.Ct. 1241, 87 L.Ed. 1519 (1943).
253. Morrison v. California, supra, note 232, would seem to support this argument.
254. Tot v. U.S., supra, note 252, at page 469-70.
255. Adler v. Board of Education of City of New York, 342 U.S. 485; 72 S.Ct. 380,

96 L.Ed. 517 (1952).
256. Griffin v. State. Supra, note 230. The court found that there was a sufficient

rational connection so that when the state had proved that the accused was
a director of a bank and that the bank had become insolvent, that the
accused would have to rebut the presumption that there had been fraudulent
mismanagement. In Manley v. Georgia, supra, note 235, the Supreme Court
of the United States could see no rational basis for this presumption.
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The Georgia court implies also that the presumption is easier to sus-
tain where the accused may produce the evidence more easily than
the state.2 57

Although the state court always tries to uphold state legislation
whenever possible, it has found that some presumptions are so arbi-
trary as to invalidate the regulation in which they are found. If the
statute attempts to legislate the truth of facts, it will be held invalid.
For example, in an early case,258 the court held that a recital in
the statute that the defendant in a civil suit was an assignee was
invalid; and in a later case, 259 it held that a statute which made
the analysis of fertilizer by the state chemist conclusive was also
invalid. Insofar as the statute "purports to make an official analysis
of fertilizers by the state chemist conclusive evidence, it is an un-
authorized invasion of the functions of the courts.... ,,260 Yet a con-
clusive presumption that is actually part of the substance of the statute
is valid.2 61

The Supreme Court of Georgia has found presumptions raised in
the following situations to be valid. After the state has proved that
a distilling apparatus has been found on a person's property, it is
reasonable to require the one in possession to prove that he had
no knowledge. 26 2 It is fair to require a person who is found in pos-
session of a lottery ticket to prove that he has no knowledge of the
ticket. 26 3 Where the state proves that an accused drew a check on

a bank and he knew that he did not have sufficient funds in the
bank, it is permissible to require him to show that he had no intent
to defraud. 264 As a final example, in Johnson v. State,265 the court
examined a statute which provided that when the state proved that
an accused had received payment to improve real estate and had
failed to pay for the labor and material used, there would be a
presumption that the payment was taken with intent to defraud. After
repeating the rule, the court said, "It is not an arbitrary presumption
or legislative fiat. '26 6 That the court desires to give the legislature

257. Ibid., p. 640.
258. Dougherty v. Bethune, 7 Ga. 90 (1849).
259. Southern Cotton Oil Co. v. Raines, 171 Ga. 154, 155 S.E. 484 (1930).
260. Ibid. p. 157.
261. Jacques and Tinsley Co, v. Carstarphen Warehouse, supra, note 231. The

statute made a sale in bulk of goods without compliance with the act con-
clusive proof of fraud.

262. Hawes v. State, 150 Ga. 101, 103 S.E. 170 (1920).
263. Reid v. Perkerson, 207 Ga. 27, 60 S.E.2d 151 (1950).
264. Carter v. Lowry, 169 Ga. 515, 151 S.E. 23 (1929).
265. 203 Ga. 147, 45 S.E.2d 616 (1947).
266. Ibid., p. 151.
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as much power in these statutes as possible is suggested by its apparent
desire to go as far as the Supreme Court of the United States will
allow.

It is said in the Manley case,267 with citation of authority,
that "State Legislation, declaring that proof of one fact
or a group of facts shall constitute prima facie evidence of
the main or ultimate fact in issue, is valid if there is a ra-
tional connection between what is proved and what is to
be inferred. '268

The state court has failed to determine the boundary accurately
in only a few instances. It found in one case that the requisite ra-
tional relation existed where, upon proof by the state that a bank
had become insolvent while under the management of the accused,
a statute required the accused to show that he had not fraudulently
mismanaged the bank. The Supreme Court of the United States said,
"Inference of crime and guilt may not reasonably be drawn from
mere inability to pay demand deposits and other debts as they
mature." 269 The state court was also willing to allow a presumption
of intent to defraud to be raised by a showing of an advance pay-
ment on a contract to perform services and a failure to perform the
services. 270 The Supreme Court of the United States thought that
there was no rational connection here, 271 and as has been seen, it
also objected to the substance of the legislation. 272

VAGUENESS

Requirements of Definiteness in the Supreme Court of the
United States

The Supreme Court has developed as another method of controlling
criminal proceedings in state courts the doctrine whereby it some-
times invalidates state convictions under statutes that are, the court
says, so vague that they furnish no ascertainable standard. However,
mere vagueness in a statute is not necessarily fatal. If the vagueness
depends on a term such as "unduly restrains competition" that has a
reasonably clear common law meaning, it will be upheld. 27 3 A statute

267. Manley v. Georgia, supra, note 235.
268. Johnson v. State, supra, note 265, at page 151.
269. Manley v. Georgia, supra, note 235.
270. Taylor v. State, 191 Georgia 682, 13 S.E.2d 647 (1941).
271. Taylor v. Georgia, 315 U.S. 25, 62 S.Ct. 415, 86 L.Ed. 615 (1942).
272. Pollock v. Williams, supra, note 232.
273. Nash v. U.S. 229 U.S. 373, 33 S.Ct. 780, 57 L.Ed. 1232 (1913). The statute

involved is a federal statute but the same considerations are applied to
state decisions.
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that makes it an offense to encourage "disrespect for the law" may
be saved by a construction by the state court that holds the meaning
to be "encouraging an actual breach of law." 27 4 Or the term may
have a technical meaning to those who will come under its reach.
For instance, men familiar with range conditions would know what
was meant by "the priority in usual and customary use of the
range ... "275

International Harvester Company v. Kentucky 276 furnishes some
assistance as a guide in these cases. The court implies here that in
situations like that of the Nash case277 where a person knows that
certain conduct is clearly lawful and certain other conduct at the
other extreme is clearly unlawful, he cannot complain if he approaches
the vague division line between them so closely that a jury finds that
his conduct is unlawful. However, if he must make a guess at purely
imaginary conditions, as where he must determine "the market value
under fair competition, and under normal market conditions," the
standard is too vague.2 78

There seem to be three types of statutes that receive close scrutiny
by the court. Sometimes the court says, "Men of common intelligence
cannot be required to guess at the meaning of the enactment."2 79

This type is illustrated by Connally v. General Construction Com-
pany.280 Under certain circumstances it was an offense to pay less
"than the current rate of per diem wages in the locality." "Current
rate of wages" and "locality" were held to be too vague, to furnish
the employer no standard; though today, with more standardization
of wage rates, the same facts might be held to furnish a valid stan-
dard. The court says,

That the terms of a penal statute creating a new offense
must be sufficiently explicit to inform those who are sub-
ject to it what conduct on their part will render them liable
to its penalties, is a well-recognized requirement .. .281

A statute is sometimes held invalid because it leaves too much
discretion to the judge and jury, allowing them to determine, for
all practical purposes, all the elements of the offense. A federal statute

274. Fox v. Washington, 236 U.S. 273, 35 S.Ct. 383, 59 L.Ed. 573 (1915).
275. Omaechevamia v. Idaho, 246 U.S. 343, 38 S.Ct. 323, 62 LEd. 763 (1918).
276. 234 U.S. 216, 34 S.Ct. 853, 58 L.Ed. 1284 (1914).
277. Nash v. U.S. supra, note 273.
278. International Harvester Co. supra, note 276.
279. Winters v. People of New York, 333 U.S. 507, 68 S.Ct. 665, 92 L.Ed. 840 (1948).
280. 269 U.S. 385, 46 S.Ct. 126, 70 L.Ed. 322 (1926).
281. Ibid., p. 391.
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provided that it would be a criminal act to "make any unjust or
unreasonable rate of charge in handling" necessities. The court de-
clared the statute invalid.

In fact . . . to attempt to inforce the section would be the
exact equivalent of an effort to carry out a statute which in
terms merely penalized and punished all acts detrimental
to the public interest when unjust and unreasonable in the
estimation of the court and jury.28 2

Today, the type that is probably the most vulnerable to attack is
the type described by Mr. Justice Frankfurter in his dissent to the
Winters case. 28 3

Definiteness is designedly avoided so as to allow the net
to be cast at large, to enable men to be caught who are vague-
ly undesirable in the eyes of the police and prosecutor, al-
though not chargeable with any offense. In short, these "va-
grancy statutes," and laws against "gangs" are not fenced
in by the text of the statute or by the subject matter so as
to give notice of conduct to be avoided.28 4

He was describing the statute involved in the Lanzetta case,285 which
provided that any person not engaged in any lawful occupation,
known to be a member of any gang of two or more, who has been
convicted at least three times of being a disorderly person or who
has been guilty of any crime is a gangster. It was held that "known
to be" and "gang" were too vague to govern conduct under a crim-
inal statute. The court said that a person of common intelligence
would have to guess at its meaning. The description and objection
given by Mr. Justice Frankfurter seems to point out more accurately
the unfairness of this type of statute.

A recent case 286 suggests that the court will be harder to convince
that a statute is too vague to enforce, unless it is some special type,
such as shown by the Lanzetta case. 28 7 In that case under the federal
act involved, it was unlawful to compel or to attempt to compel
a licensee to employ "any person or persons in excess of the number
of employees needed." The quoted language is certainly vague. And
since the court said that the employee's statement is not at all con-
clusive as to number needed, the difficulty of determining exactly how

282. U.S. v. Cohen Grocery Co., 255 U.S. 81, 89; 41 S.Ct. 298, 65 L.Ed. 516 (1926).
283. Winters v. People of New York, supra, note 279.
284. Ibid., p. 540.
285. Lanzetta v. State of New Jersey, 306 U.S. 451, 59 S.Ct. 618, 83 L.Ed. 888

(1939).
286. U.S. v. Petrillo, 332 U.S. 1, 67 S.Ct. 1538, 91 L.Ed. 1877 (1947).
287. Lanzetta v. State of New Jersey, supra, note 285.
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many men are needed in a broadcasting station, the vagueness in
this instance is apparent. But the reasoning in the case suggests that
the court may have decided to take a more realistic view of these
cases, when it stated that the standard described must be as specific
as the evil being attacked will allow.

The Constitution has erected procedural safeguards to pro-
tect against conviction for crime except for violation of laws
which have clearly defined conduct thereafter to be pun-
ished; but the Constitution does not require impossible stan-
dards.

288

In Jordan v. DeGeorge,289 a majority of the court had no difficulty
in understanding what was meant by "crimes involving moral turpi-
tude." It seems significant in this case that the court repeats the
idea that where the language used is as clear as circumstances war-
rant, the language will not be held too vague. "Impossible standards
of specificity are not required."290

Finally, it should be noticed that where freedoms protected by the
First Amendment are being regulated the court seems much more
easily convinced that the statute is too vague. For example, in Winters
v. People of New York, 2 91 a statute forbade the massing of stories
of bloodshed and lust in such a way as to incite to crime against
the person. Although it may be conceded that the language is vague,
it seems as clear as the conduct being regulated permits. It is also
difficult to believe a person selling magazines that was in the danger
area would not know that he might be violating the statute. The court
found that the statute was invalid, but it is not entirely clear on what
ground it so held.

This court goes far to uphold state statutes that deal with
offenses, difficult to define, when they are not entwined
with limitations on free expression. 292

Requirements of Definiteness in the Georgia Courts

Although the Georgia Legislature may prescribe standards of con-
duct and may penalize failure to observe the prescribed standards,
it is required to define its penal statutes with a certain amount of
definiteness by the due process clauses of both the Federal Consti-
tution and the Georgia Constitution. The Georgia Court has said

288. U.S. v. Petrillo, supra, note 286.
289. Jordan v. De George, 341 U.S. 223, 71 S.Ct. 703, 95 L.Ed. 886 (1951).
290. Ibid., p. 231.
291. Winters v. People of New York, supra, note 278.
292. Ibid., p. 517.
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"as the due process clause of both the State and Federal Constitu-
tions are practically identical, the ruling in the Griffin case, a state
case, is in effect a holding that the section cited does not violate
the due process clause of the Federal Constitution.1293 The rule stated
by the state courts is almost identical with the rule stated by the
Supreme Court of the United States. A penal statute must be so
worded that men of common intelligence are not forced to guess
at its meaning, nor should it be so worded that everything is left
to the court and jury.2 94

The terms of a penal statute creating a new offense must
be sufficiently explicit to inform those who are subject to
it of what acts or conduct on their part will render them
liable to its penalty.295

If the vagueness is due to a technical term that would be understood
by those within its reach, it will be upheld.29 6 Or if the vagueness
is due to a term that has a well defined common law meaning, it
will be upheld.29 T

The attitude of the state courts toward statutes designed to con-
trol the condition and method of driving automotive vehicles may
have been modified by recent decisions. In an early case, Hayes v.
State,29 8 the Georgia Court of Appeals held that a penal statute which
prohibited the driving of a car at "a rate of speed greater than is reas-
onable and proper" was too vague.299 It also invalidated a statute
which provided that "when meeting another car the driver shall
turn his vehicle to the right so as to give one-half of the traveled
roadway, if practicable. '" 30 0 It has also been held that a statute is
too vague that prohibits driving at "a greater speed than is reason-
able and safe,"30 1 or that requires the operator of a motor vehicle
in case of an accident to render such aid "as may be reasonable or
necessary." 302

However, in later decisions, the Hayes case303 has been subject to
criticism. 304 In these cases it has been held that the requirement that

293. Manley v. State, 166 Ga. 563, 144 S.E. 170, 177 (1928).
294. Ibid.
295. Ibid., p. 577.
296. Farrar v. State, 187 Ga. 401, 200 S.E. 803 (1939).
297. Fowler v. State, 189 Ga. 733, 8 S.E.2d 77 (1940).
298. 11 Ga. App. 371, 75 S.E. 523 (1912).
299. Ibid.
300. Hale v. State, 21 Ga. App. 658, 94 S.E. 823 (1918).
301. Howard v. State, 151 Ga. 845, 108 S.E. 513 (1921).
302. Hurst v. State, 39 Ga. App. 522, 147 S.E. 782 (1929).
303. Hayes v. States, supra, note 298.
304. kay v. State, 47 Ga. App. 22, 169 S.E. 538 (1933); Gaines v. State, 80 Ga.

App. 512, 56 S.E.2d 772 (1949).
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the driver shall "turn his vehicle to the right, as far as reasonably
possible," 305 that forbids the passing of a vehicle unless the way is
"clear of approaching traffic, ' 30 6 and that requires a vehicle to be
"prQvided with serviceable brakes"307 are not invalid because of their
vagueness. The degree of vagueness of the latter phrases is less than
that of the former, however.

The court answers the argument that different juries may make
different findings under the same set of facts by saying that

... if the fact that a jury might decide a case one way and
another jury another way upon the same state of facts ren-
dered laws void for uncertainty, then we would have to dis-
card not only many rules of civil law, but also many crim-
inal laws.308

This case also suggests that if the law concerns morals, the statute
may be more general than if the statute concerns measurable me-
chanical devices. At least, the dissenting opinion points out that

It is impossible to legislate exactly what amount of clothing
will protect a citizen from the charge of indecency. It is ...
highly advisable to legislate what characteristics a set of brakes
shall have to be considered serviceable . . .309

The entire decision seems to suggest that if the legislature is as spe-
cific as the nature of the conduct to be controlled allows, the statute
will be upheld.

If the term questioned is defined at common law or if it has a
technical meaning it is usually upheld. Hence, a statute that makes
penal "any notorious act of public indecency tending to debauch the
morals" is not fatally vague. 310 Here, the court said, the term public
indecency is further defined so that the conduct meant is reasonably
clear to the individual. And one who kept books would understand
what amounted to a "material" entry.311 It has also been held that
the words "willful and wanton" in a reckless driving statute were
well defined.31 2

In Watson v. State,3 13 the court said that an individual would have

305. Ray v. State, supra, note 304.
306. Lester v. State, 51 Ga. App. 146, 179 S.E. 869 (1935).
307. Gaines v. State, supra, note 304.
308. Ibid., p. 775.
309. Ibid., p. 776.
310. Fowler v. State, supra, note 297.
311. Farrar v. State, 187 Ga. 401, 200 S.E. 803 (1939).
312. Lancaster v. State, 83 Ga. App. 746, 64 S.E.2d 902 (1951).
313. 192 Ga. App. 746, 16 S.E.2d 426 (1941).

[Vol. 9



PERSONAL PROPERTY RIGHTS AND DUE PROCESS

little difficulty in determining whether he had "good reason to know
of the immoral purpose" of another person. But the court still in-
validates a statute that permits the court and jury to define the
whole crime. Thus an ordinance which forbade "any thing that is
disorderly, either by words or unbecomingly sic conduct at any place
on any street, alley, park, or any place where such disorderly conduct
may be seen or heard" is void for vagueness.3 14

In Guest v. State,31 5 defendant in an abandonment case was given
a suspended sentence on condition that he pay "twenty dollars" per
week to begin May 26, 1952, and a like sum on each Monday there-
after . . . "316 The sentence did not specify whether this was a fine
or support. The court held that the rules were not sufficiently def-
inite.

".1 , *it must appear that the rules were in fact prescribed
with definiteness and certainty in the sentence, and that there
has been an infraction thereof, since to deprive the prisoner
of his liberty otherwise would be a violation of due process
of law." 317

RIGHT TO COUNSEL

Federal Requirements as to Assistance of Counsel

"The right to be heard would be, in many cases, of little avail if
it did not comprehend the right to be heard by counsel.''318 It is
certainly reasonable to believe that without counsel an innocent per-
son might be unable to establish his innocence; that a guilty person
might be convicted of a more serious crime than his offense
warranted; and that a layman could not determine safely to enter
a plea of guilty where the crime is composed of complex elements.3 19

Before the Powell case, 320 in state criminal trials the policy as to
the right of an accused to be furnished counsel was determined en-
tirely by the state. That case held that under certain circumstances,
the Due Process Clause of the Fourteenth Amendment requires that
an accused be furnished counsel if he is unable to furnish counsel
for himself.

314. Griffin v. Smith, 184 Ga. 871, 193 S.E. 777 (1937).
315. 87 Ga. App. 184, 73 S.E.2d 218 (1952).
316. Ibid., p. 219.
317. Ibid., p. 218.
318. Powell v. Alabama, 287 U.S. 45, 68; 53 S.Ct. 55, 77 L.Ed. 158 (1932).
319. Tomkins v. Missouri, 323 U.S. 485, 65 S.Ct. 370, 89 L.Ed. 407 (1945). Rice

v. Olsen. 324 U.S. 786, 65 S.Ct. 989, 89 LEd. 1367 (1945).
320. Powell v. Alabama, supra, note 318.
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The facts of this first case strongly invited intervention by the
Supreme Court. The defendants, Negroes, were charged with rape
of two white girls on a freight train as it passed through Alabama.
The defendants were ignorant, illiterate, friendless. Their relatives
lived in other states. The entire proceedings of the trial took place
in an air of intense hostility to the defendants. And, finally, counsel
was appointed only on the morning of the first trial. The defendants
were found guilty and sentenced to death. Mr. Justice Sutherland,
speaking for the majority, does not say that the Sixth Amendment
is made applicable to the states. Instead he bases the decision on an
examination of the circumstances to determine whether there had
been a denial of rights which are essential to a fair hearing. He
confined the decision to the facts of the case before the court:

All that is necessary to decide, as we do decide, is that in a
capital case, where the defendant is unable to employ coun-
sel, and is incapable adequately of making his own defense
because of ignorance, feeblemindedness, illiteracy or the like,
it is the duty of the court, whether requested or not, to as-
sign counsel for him as a necessary requisite of due process
of law; and that duty is not discharged by an assignment at
such a time or under such circumstances as to preclude the
giving of effective aid in the preparation and trial of the
case.32 1

There are three significant points in the case. First of course is the
fact that the Due Process Clause, under certain circumstances, re-
quires the appointment of counsel; second, the court is willing to
re-examine the undisputed facts for the purpose of making its own
determination as to the fairness of the trial; and third, there must
be effective appointment of counsel.

The amount of time that should be allowed for preparation of
trial, to insure effective appointment, is not a matter of number of
days but of the circumstances of the particular situation. One of
the two counsel appointed in Avery v. Alabama322 had had four days
to prepare for trial; the other had had only two. Their request for
continuance was denied. The Supreme Court admits that the denial
of opportunity to prepare a defense could convert appointment into
a sham, but found that under all the circumstances there was no denial
of due process. Among the circumstances that seemed to be an indi-
cation of effective appointment were the competency of counsel, the
unprejudiced conditions surrounding the trial, the availability of

321. Ibid., p. 71.
322. 308 U.S. 441, 60 S.Ct. 321, 84 L.Ed. 377 (1940) .
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witnesses during court time in the rural community, and the failure
of counsel to indicate anything that could have been done if more
time had been allowed. Under all the circumstances, the defendant
had obtained a trial that at least satisfied the minimum requirements
of the Fourteenth Amendment.

It might have been thought before 1942 that it would be held to
be inherently unfair to pit an individual, even an intelligent indi-
vidual, against a professional prosecutor in a criminal case involv-
ing a serious crime. But in Betts v. Brady3 23 the majority of the

court declared that the states are not bound to furnish counsel in
every criminal case. In each case all the facts must be considered
in determining whether the accused has obtained a fair trial.

That which may, in one setting, constitute a denial of funda-
mental fairness, shocking to the universal sense of justice,
may, in other circumstances and in the light of other consid-
erations, fall short of such denial.32 4

The court did not base the decision on the ground that a non-capital
offense was involved. Instead it reviewed the previous cases to show
that in each instance in which a state court had been reversed there
had been a denial of counsel plus other circumstances. Here, the
court reasoned, we have a simple case in which the defendant tried
to establish an alibi. He had been in court once before. He was forty-
three years old and of average intelligence The case was tried before
a judge without a jury so that the judge could see that the defendant
was not put at a disadvantage by the professional counsel for the
state.32 5 Under the circumstances it was not unfair to allow the ac-
cused to conduct his own defense.

The reasoning in Betts v. Brady326 would apply equally to a capital
case. However, although it has not been definitely decided, there are
strong indications that the Supreme Court would require a defen-
dant in any capital case to be represented by counsel. In Uveges v.
Pennsylvania,327 we find this dictum:

Some members of the court think that where serious offenses
are charged, failure of a court to offer counsel in state crim-
inal trials deprives an accused of rights under the Fourteenth

323. Betts v. Brady, 316 U.S. 455, 62 S.Ct. 1252, 86 L.Ed. 1595 (1942).
324. Ibid., p. 462.
325. See Gibbs v. Burke, 337 U.S. 773, 69 S.Ct. 1247, 93 L.Ed. 1686 (1949).

for a case in which the judge failed to protect a defendant who was conduct-
ing his own defense.

326. Betts v. Brady, supra, note 323.
327. 335 U.S. 437, 69 S.Ct. 184, 93 LEd. 129 (1948).
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Amendment .. .Others of us think that when a crime sub-
ject to capital punishment is involved, each case depends
on its own facts.

328

And in Bute v. Illinois:

We recognize that, if these charges had been capital charges,
the court would have been required, both by the state statute
and the decisions of this court interpreting the Fourteenth
Amendment, to take such steps that is, to inquire into the
needs of counsel and to furnish counsel, if necessary. 329

Capital Cases

The problem of failure to appoint counsel in a capital case usu-
ally arises when there has been a plea of guilty. The general results
of these cases are expressed by Mr. Justice Frankfurter, for the ma-
jority, in Carter v. Illinois:330

Under pertinent circumstances, the opportunity is ample
only when an accused has the assistance of counsel for his
defense, and the need for such assistance may exist at every
stage of the prosecution from arraignment to sentencing. 3 1

Thus in a capital case, if he understands what he is doing, the ac-
cused may acknowledge guilt. Here, the record showed that the ac-
cused had been offered counsel and had been warned of the results
of a plea of guilty. He had pleaded guilty anyway. The accused had
been furnished counsel at the time of his sentence. The majority
found nothing as to the maturity or capacity of comprehension of
the accused in the record 332 and the importance of the record is
emphasized: "This, then, is not a case in which intelligent waiver
of counsel is a tenuous inference from the mere fact of a plea of
guilty."33 3 There was no mention of the complex factors that might
be considered for an accused before he pleads guilty to a murder
charge.

The plea of guilty in a capital case, without more, is not enough
to deprive the accused of the right to challenge the fairness of his
conviction. The court does not rest its decisions in these cases on
the fact that a capital case is involved. It examines the special cir-
cumstances each time.

328. Ibid., p. 440.
330. Carter v. Illinois, 329 U.S. 173, 67 S.Ct. 216, 91 L.Ed. 172 (1946).
329. Bute v. Illinois, 333 U.S. 640, 674, 68 S.Ct. 763, 92 L.Ed. 986 (1948).
331. Ibid., p. 174.
332. See the dissent of Mr. Justice Murphy, Ibid., p. 182.
333. Ibid., P. 177.
334. Williams v. Kaiser, 323 U.S. 471, 475, 65 S.Ct. 363, 89 L.Ed. 398 (1945).
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Only counsel could discern from the facts whether a plea
of not guilty to the offense charged or a plea of guilty to a
lesser offense would be appropriate. 334

Two cases from Missouri, both capital offenses, indicate some of the
significant factors. In Williams v. Kaiser,335 the accused alleged that
the denial of his request for counsel had forced him to plead guilty,
as he was incapable of making his own defense. In agreeing that
there had been a denial of due process, the court emphasized that
the complexity of the offense required the aid of counsel in determ-
ining exactly what plea should be entered. In Tomkins v. Missouri 36

the circumstances were very similar, but the defendant had not re-
quested counsel because he did not know that he was entitled to
counsel. The court held that if the defendant is incapable of defend-
ing himself, the state must furnish counsel whether requested or
not.

Two first degree murder cases from Michigan, where capital pun-
ishment has been abolished, demonstrate the absence of a sound
reason for treating capital cases in an entirely different manner from
noncapital cases. Indeed the court has never based a decision solely
on the fact that a capital case was involved.337 In De Meerleer v.
Michigan,338 the defendant was seventeen years old. In one day he
was arraigned, tried and convicted. The record showed that he had
been without counsel. He had not been advised of his right to coun-
sel, and the court did not explain the consequences of a plea of
guilty. It was held in a per curiam opinion that there were such
"pertinent circumstances" as amounted to a denial of due process.

In the second case, 339 as a result of a suicide pact, the accused had
killed a Mrs. Parker and had attempted to kill himself. He was ap-
parently aware of his right to counsel. The judge did not act with
undue haste in accepting the plea of guilty, but made a careful in-
vestigation, questioning the accused both in court and in chambers
before accepting the plea. The court repeats the implied line between
capital and non-capital cases:

At least "when a crime subject to capital punishment is not
involved, each case depends on its own facts."3 40

But it held that these proceedings were fair.

335. Ibid.
336. Tomkins v. Missouri, 323, U.S. 485, 65 S.Ct. 370, $9 L.Ed. 407 (1945).
337. Williams v. Kaiser, supra, note 334; Tomkins v. Missouri, supra, note 336.
338. 329 U.S. 663, 67 S.Ct. 596, 91 L.Ed. 584 (1947).
339. Quicksall v. Michigan, 339 U.S. 660, 70 S.Ct. 910, 94 L.Ed. 1188 (1950)
340. Ibid., p. 666.
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To invalidate a plea of guilty the prisoner must establish
that "for want of benefit of counsel an ingredient of unfair-
ness actively operated in the process that resulted in his con-
finement."

341

Non-Capital Cases

The considerations in the non-capital cases are about the same
as those of the capital cases. The present rule as to the right to coun-
sel in non-capital cases approximates a statement in Bute v. li-
nois:342

In a non-capital state felony case, this court has recognized
the constitutional right of the accused to the assistance of
counsel for his defense when there are special circumstances
showing that otherwise, the defendant would not enjoy that
fair notice and adequate hearing which constitute the foun-
dation of due process of law . . . 3

The rule as presently developed cannot be stated more precisely,
for the "special circumstances" are determined by the particular fac-
tual situation, although the process of "factual circumstances" is
determined by the particular factual situation although the process of
"factualization" has not proceeded very far, the decided cases do offer
some practical guidance.

The Supreme Court has decided that counsel is essential in a
variety of situations. An accused may need aid of counsel in case
of deception by the state's attorney. 344 In this case the accused alleged
that he agreed to plead guilty to a burglary charge that entailed a
sentence of three years and that when he asked for a copy of the
charges, he was told that he did not need a copy. He was surprised by
a twenty year sentence. It was held that the allegations, if proved,
amounted to a denial of due process.

Where the defense is based on a difficult question of law, the
accused needs the aid of counsel. Since the question of whether a
certain place is part of Indian territory or not is difficult to determine,
a layman cannot make a decision concerning such a point without
legal advice.3 45 Even a plea of guilty cannot always be taken as a
waiver of the right to assistance of counsel.3 46

341. Ibid., p. 666, citing Foster v. Illinois, 332 U.S. 134, 67 S.Ct. 1716, 91 L.Ed.
1955 (1947).

342. Supra, note 329.
343. Ibid., p. 677.
344. Smith v. O'Grady, 312 U.S. 329, 61 S.Ct. 572, 85 L.Ed. 859 (1941).
345. Rice v. Olsen, 324 U.S. 786, 65 S.Ct. 989, 89 L.Ed. 1367 (1945).
346. Ibid.
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In Townsend v. Burke,347 the accused had pleaded guilty to burg-

lary and robbery charges. The significant circumstance in this case

seems to be the action of the judge at the time of setting the sentence.
The judge had a list of the former charges against the defendant.

His facetious remarks about the charges in the list suggested that
the judge was under the impression that the defendant had been

found guilty of each charge, when as a matter of fact he had been

found guilty of only some of the charges. The majority of the court

thought that "this uncounseled defendant was either overreached by
the prosecution's submission of misinformation to the court or was

prejudiced by the court's own misreading of the record." 348 Counsel

was essential here to protect the defendant from a sentence that

might have been based on a misunderstanding of the defendant's
past record.

Where a plea of guilty is not entered, but the accused attempts to

defend himself, the Supreme Court seems to be more easily con-
vinced that the trial was unfair. Perhaps, in these cases there is more

evidence available to show that the defendant was not capable of

making his own defense. In a jury trial of an eighteen year old boy

on a charge of breaking and entering, it is a denial of due process

to refuse his request for counsel. 349 The youthfulness of the defen-

dant seems significant. But even where the defendant is a mature

person of thirty, the record may show that the trial court allowed
unfair advantage of the defendant to be taken. 350 In the Gibbs case 351

the accused did not ask for counsel, and counsel was not offered.

During the trial, the judge allowed hearsay to come in and allowed

the prosecutor to take other advantages of the defendant. In holding
that the trial was unfair, the Court said:

Furthermore, the fair conduct of a trial depends largely on
the wisdom and understanding of the trial judge. He knows
the essentials of a fair deal. The primary duty falls on him
to determine the accused's need of counsel at arraignment
and during trial.35 2

Beginning about 1947, the majority of the court has seemed will-

ing to give a little more weight to the record of the state court in

these cases. In Foster v. Illinois,3 5 3 the defendants had pleaded guilty.

347. 334 U.S. 736, 68 S.Ct. 1252, 92 L.Ed. 1690 (1948).
348. Ibid., p. 740.
349. Wade v. Mayo, 334 U.S. 672, 68 S.Ct. 1270, 92 L.Ed. 1647 (1948).
350. Gibbs v. Burke, supra, note 325.
351. Ibid.
352. Ibid., p. 781.
353. Foster v. Illinois, 332 U.S. 34, 67 S.Ct. 1716, 91 L.Ed. 1955 (1947).
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The record showed that the petitioners were mature at the time of
the trial, had been given a copy of the charges, and had been ad-
monished of the consequences of a plea of guilty. Without, discussing
the complexity of the crime, the majority of the court found that
there were no circumstances that made counsel essential. In another
Illinois case, the facts showed that the accused was fifty-seven years
old. The record did not show whether the trial court inquired as
to the accused's desire to be represented by counsel but it did show
that he was admonished as to the consequences of a plea of guilty.
The court seems to consider as significant the fact that the indict-
ment was so clear that the accused was bound to know the exact
charge against him. Again it was held that there were no circum-
stances that would preclude the state from accepting a plea of guil-
ty.3

54

Despite this apparent trend toward giving more weight to the rec-
ord of the state court and toward requiring slightly stronger proof
of injury in these cases, the present court continues its control over
the right to counsel in state courts.355 In Palmer v. Ashe,356 the peti-
tioner alleged that he thought he was charged with breaking and
entering, that he did not discover until later that he had pleaded
guilty to a robbery charge, and that he had not been offered counsel.
He also alleged that he had spent several years in an institution be-
cause he was mentally abnormal. Special significance seems to have
been given the last allegation.35T These allegations, if proved, would
show that the accused needed counsel. In Massey v. Moore,35s the
defendant claimed that at the time of his trial he was insane and that
he was unassisted by counsel. The court in a brief opinion said,

We cannot hold an insane man tried without counsel to the
requirement of tendering the issue of his insanity at the trial.
If he is insane, his need of a lawyer to tender the defense is
too plain for argument. 35 9

The divergent attitudes of two justices are illustrated by Pal-
mer v. Ashe.360 Mr. Justice Clark was with the majority in this
case. Mr. Justice Minton dissented in an opinion joined by Mr.
Chief justice Vinson and Justices Reed and Jackson. It is

354. Bute v. Illinois, supra, note 329.
355. Palmer v. Ashe, 342 U.S. 134, 72 S.Ct. 191, 96 L.Ed. 154 (1951).
356. Ibid., p. 134. The dissent discusses this point also at page 154 (1951).
357. Ibid., p. 136.
358. Massey v. Moore, 348 U.S. 105, 75 S.Ct. 145, 99 L.Ed. 135 (1954).
359. Ibid., p. 108.
360. Palmer v. Ashe, supra, note 355, p. 135.
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clear that Mr. Justice Minton has confidence in the judgment of the
state court:

I think it an allowable judgment for the Pennsylvania courts
to conclude that petitioner's allegations, made eighteen years
after trial, were improbable in the light of matters of record,
that probable cause did not exist for his discharge, and the
necessity of a hearing was not indicated. 30 1

This attitude is further emphasized by his dissent in the per curian
decision of Keenan v. Burke.36 2 The reversal merely cited Townsend

v. Burke.3'6 vIr. Justice Minton says,

It is utterly incomprehensible to me how a judge can com-
mit a denial of federal due process by being facetious in the
sentencing of defendants where the sentences he imposes are
within the limits prescribed by statute. 36 4

Finally we note that a defendant must be allowed to obtain coun-
sel, if he so desires. If he requests time for obtaining counsel it may
be a denial of due process to refuse the request:

A necessary corollary is that a defendant must be given a
reasonable opportunity to employ and consult with counsel;
otherwise, the right to be heard by counsel would be of little
worth.3 65

Georgia Requirement as to Assistance of Counsel

The states are also aware that the accused in a criminal case would
obtain little value from his other rights if he had to maintain his
own defense against his professional opponent.3 66 The Georgia Con-
stitution provides for benefit of counsel. The Georgia courts have
construed this provision of the State Constitution in a liberal man-
ner, placing upon the trial judge the affirmative duty of vindicating
the right of the accused to be represented by counsel and of appoint-
ing counsel, if necessary. 6 7 There is no similar affirmative duty on
a judge presiding at an arraignment, nor need he inform the accused
that he has a right to procure counsel.' 6 s He may, however, appoint
counsel at the request of the accused even before he is indicted.0 9

361. Ibid., p. 141.
362. Keenan v. Burke, 342 U.S. 881, 72 S.Ct. 162, 96 LEd. 661 (1951).
363. Townsend v. Burke, supra, note 347.
364. Keenan v. Burke, supra, note 362, at page 881.
365. Chandler v. Fretag, 348 U.S. 3, 10, 75 S.Ct. 1, 99 LEd. 4 (1954).
366. Brown v. State, 120 Ga. 145, 47 S.E. 543 (1904).
367. Martin v. State, 51 Ga. 567 (1874).
368. Harris v. Norris, 188 Ga. 610, 4 S.E.2d 840 (1939).
369. Charlton v. State, 106 Ga. 400, 32 S.E. 347 (1898).
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The accused has a right to supply his own counsel if he is finan-
cially able and where he does supply his own counsel, the incompe-
tence, negligence, or unfaithfulness of his chosen counsel "does not
as a general rule constitute ground for a new trial . . .370 However,
the court does recognize that circumstances could be such as to show
that the trial was unfair.

However, if counsel for the defendant in a criminal case
of the character of which the present defendant stands con-
victed, whether appointed by the court or of the defendant's
selection, was so negligent or unfaithful in the trial of the
case that the defendant was virtually unrepresented, or if
the defendant did not in any real or substantial sense have
the aid of counsel, this amounts to deprivation of a funda-
mental constitutional right, and the defendant under such
circumstances may complain that he has been denied due
process of law.37T

The court made a very careful examination of the case and found
that counsel was competent. Still the appointment of competent coun-
sel for a defendant who desires other counsel and is able to supply
other counsel is a denial of his right to counsel.3 72 If the accused
is unable to contract with the attorney he desires, he must be satis-
fied with the counsel that the court provides. 373 There is a presump-
tion that the counsel which the court provides is competent, though
proof of incompetence may be shown.37 4 Naturally, the appointment
of one who is not entitled to practice law will not satisfy the re-
quirement of the constitution.3 75

It is not the duty of the court to force counsel upon the ac-
cused.3 76 Primarily the court attempts to see that the accused is not
convicted merely through his own ignorance. If the accused is finan-
cially able to employ counsel and has the privilege of doing so, the
court .need not appoint counsel for him.3 77 An accused who has many
times previously been tried before the same court and who announces
he is ready for trial without any request for counsel is not denied
his right to benefit of counsel by the failure of the judge to appoint
counsel for him.3 7 8 Nor is it necessary for the judge to appoint ex-

370. Jones v. Balkcom, 210 Ga. 262, 79 S.E.2d 1, 3, (1953).
371. Ibid., p. 4.
372. Walker v. State 194 Ga. 727, 22 S.E.2d 462 (1942).
373. Ibid.
374. Delk v. State, 99 Ga. 667, 26 S.E. 752 (1896).
375. Jones v. State, 57 Ga. App. 344, 195 S.E. 316 (1938).
376. Gatlin v. State, 17 Ga. App. 406, 87 S.E. 151 (1915).
377. McGhee v. State, 71 Ga. App. 52, 30 S.E.2d 54 (1944).
378. Berry v. State, 61 Ga. App. 315, 6 SE.2d. 148 (1939).
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perienced counsel for an accused who appears with inexperienced
counsel of his own choice, especially where the judge allows a post-
ponement for one day for the purpose of securing additional counsel
and where no further question as to counsel is raised.379

The constitutional guaranty of assistance of counsel means more
than the right to the mere presence of counsel; it means the right
to counsel who is allowed sufficient time to prepare his defense.3 8 0

Sufficient time to enable counsel to act effectively must be allowed
whether counsel is employed by the accused or is supplied by the
court. There is a denial of the assistance of counsel for a postpone-
ment to the next day when counsel had been employed on the day
a felony is brought to trial.381 Similarly, an accused is denied the
benefit of counsel when he is brought to court from serving a sen-
tence for drunkenness and immediately brought to trial for rape.
Here, appointment of counsel, who had time for only two or three
minutes of discussion with the accused, does not satisfy the require-
ment of the constitution.3 82

COERCED CONFESSIONS

Coerced Confessions in the Supreme Court

In a series of cases beginning in 1936383 the Supreme Court has
declared that the Due Process Clause of the Fourteenth Amendment
invalidates convictions in state courts that are based on coerced con-
fessions. The underlying idea seems to be that an accused is entitled
by due process to a fair trial and that to torture him in some man-
ner until he confesses and then to use the confession to convict him
is something less than a fair trial. One statement of what may
be called the Fair Trial Rule appears in the Lisenba case. 38 4

As applied to a criminal trial, denial of due process is the
failure to observe that fundamental fairness essential to the
very concept of justice. In order to declare a denial of it
we must find that the absence of that fairness fatally in-
fected at the trial; the acts complained of must be of such
quality as necessarily prevents a fair trial.38 5

Such a rule is of little value as a guide to state courts. An exam-

379. Howard v. State, 115 Ga. 244, 41 S.E. 654 (1902).
380. McArver v. State, 114 Ga. 514, 40 S.E. 779 (1902).
381. Waldrip v. State, 34 Ga. App. 692, 130 S.E. 829 (1925).
382. Jackson v. State, 176 Ga. 148, 167 S.E. 109 (1932).
383. Brown v. Mississippi, 297 U.S. 278, 56 S.Ct. 461, 80 L.Ed. 682 (1936)
384. Lisenba v. California, 314 U.S. 219, 62 S.Ct. 280, 86 L.Ed. 166 (1941).
385. Ibid., p. 236.
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ination of the facts in the decided cases however, may indicate what
methods of obtaining a confession are acceptable and what meth-
ods will invalidate the proceedings.

As would be expected, in some cases the court has been unanimous
in holding that there has been so much pressure applied to obtain-
ing the confession that its use is prohibited by the Constitution. The
first important coerced confession case decided by the Supreme Court
was one of these unanimous decisions. 386 In this case, two of the
three defendants had been beaten until their backs were severely cut.
The third had been whipped and hanged from a tree so that the
marks of the ropes were visible for several days. The jury had been
directed to disregard the confessions if they had resulted from co-
ercion and if they were not true. Chief Justice Hughes, speaking for
the Court, says that a trial must be "consistent with the fundamen-
tal principles of liberty and justice which lie at the base of all our
civil and political institutions,"3 87 and that a conviction resting solely
on confessions obtained by violence is a denial of a fair trial. Of
special significance is the willingness of the court to make its own
examination of the facts and to make its own decision as to coercion.

Again in Chambers v. Florida,388 the court was unanimous. This
time, the court considered a confession that was the result of pro-
tracted mental pressure, rather than the result of physical violence.
As a result of a shocking murder, the officials had brought in about
forty Negroes for questioning. The confession in this case was ob-
tained only after five days of constant grilling. As the accused was
moved from one jail to another, the officials subtly conveyed to him
the idea that there was a possibility of mob violence. The feeling
of public indignation and excitement could be sensed by the accused.
When the first confession was not satisfactory, the accused modified
it so that it would be satisfactory. After making an independent ex-
amination of the facts, the court decided that there had been such co-
ercion as to amount to a denial of due process. "To permit human
lives to be forfeited upon confessions thus obtained would make of the
constitutional requirement of due process of law a meaningless sym-
bol." 38 9 Thus mental pressure alone may suffice to invalidate the
use of a confession.

366. Brown v. Mississippi, supra, note 383.
387. Ibid., p. 286.
388. Chambers v. Florida, 309 U.S. 227, 60 S.Ct. 472, 84 L.Ed. 716 (1940).
389. Ibid., p. 240. It is probably of significance that the defendant was allowed

to see no relatives or friends.
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In White v. Texas, 390 the evidence was conflicting as to whether
there was any physical punishment by the officials. It was undisputed
that the petitioner was taken out of the jail many times at night and
that the sheriff questioned him during the day. He was without coun-
sel during this period; he was out of touch with his friends; and no
charges were filed against him. The court held that the undisputed
facts were sufficient to invalidate the state proceedings.

In a very similar case,391 some of the evidence was conflicting. The
officials claimed that they had treated the accused with kindness;
the accused claimed that he had been whipped and burned with
cigarettes. The court examined the undisputed facts: the accused was
illegally detained and moved by night and day for three days; dur-
ing this time he was constantly questioned; and in the background
was the threat of mob violence. In declaring that the petitioner had
been denied a fair trial, Mr. Justice Byrnes for a unamimous court
said:

This court has set aside convictions based upon confessions
extorted from ignorant persons who have been subjected
to persistent and protracted questioning, or who have been
threatened with mob violence, or who have been unlawfully
held incommunicado without advice of friends or counsel,
or who have been taken at night to lonely and isolated
places for questioning. Any one of these grounds would be
sufficient cause for reversal.3 92

In the cases decided by a unanimous court, there has been no op-
portunity to decide that "any one of these grounds" would have suf-
ficed, for there has been a combination of these elements in each
of them. It is not clear as to the weight that will be given to the
"ignorance" of the accused, but in each of the cases mentioned above
the accused was a member of an "oppressed" group-in each of the
cases mentioned he was a Negro. However, it is clear that a confession
that results from physical torture or from prolonged mental torture
cannot be used by a state in a criminal trial.

The cases in which the court is not unanimous are difficult to recon-
cile. Lisenba v. California393 shows that rather extended questioning
of a suspect while he is in custody is not prohibited; Ashcraft v. Ten-
nessee3 94 seems to say that extended questioning is per se inherently

390. White v. Texas, 310 U.S. 530, 60 S.Ct. 1032, 84 L.Ed. 1342 (1940).
391. Ward v. Texas, 316 U.S. 547, 62 S.Ct. 1139, 86 L.Ed. 1663 (1942).
392. Ibid., p. 555.
393. Lisenba v. California, supra, note 384.
394. Ashcraft v. Tennessee, 322 U.S. 143, 64 S.Ct. 921, 88 L.Ed. 1192 (1944).
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coercive. Although the two cases can be distinguished on their facts,
they still seem opposed in spirit. In the Lisenba case, 395 the accused
was taken to a house next to his, questioned all night, taken to break-
fast, questioned through the day and into the next night. He finally
either fainted or went to sleep while he was being questioned. He
made no incriminating statement during this period. Ten days later,
during which time he had talked to his attorney, he was again ques-
tioned at the same house where he had previously been questioned.
Before this period of questioning he learned that his alleged accom-
plice had confessed. After a short period of questioning, the accused
confessed. The confession does not seem necessary for the convic-
tion. Although the reliability of the confession can be established
to a large extent by external evidence, the court indicates that this
is not decisive:

The aim of the requirement of due process is not to exclude
presumptively false evidence, but to prevent fundamental
unfairness in the use of evidence whether true or false.39 6

In holding that the trial was fair, the court gave special weight to
the fact that the accused was not an ignorant and untutored person
who feared the police. There was strong evidence that the confession
was not the result of pressure but the result of the confession by his
accomplice. The court was willing to make an independent exami-
nation of the evidence, but the conflicting evidence was sufficient
to support the decision of the trial court.

In the Ashcraft case,3 97 the petitioner was a citizen of excellent
reputation. The confession alleged to have been made by the peti-
tioner was the result of thirty-six hours of continuous questioning by
officers who worked in relays. The confession was necessary for con-
viction. The majority of the court held that such continuous question-
ing was "inherently coercive." According to this case, the state would
seem to be unable to refute a claim that a confession was obtained
by coercive methods where the officials questioned a suspect continu-
ously for thirty-six hours. The dissenting justices felt that as there
was a dispute as to the mental condition of the suspect at the time
of the confession, more weight should have been given to the findings
of the trial court.

Yet in the Lyons case,39 8 the court did accept the findings of the

395. Lisenba v. California, supra, note 384.
396. Ibid., p. 236.
397. Ashcraft v. Tennessee. supra, note 394.
398. Lyons v. Oklahoma, 322 U.S. 596, 64 S.Ct. 1208, 88 L.Ed. 1481 (1944).
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trial court. The accused made a confession which was coerced but
which was not used in his trial. Twelve hours later while in different
surroundings and with the warden of the penitentiary, a person whom
the accused did not fear, he'made the second confession, which was
used. The majority of the court held that where there is doubt as to
whether the second confession was made while the accused was under
the influence that produced the first confession-if the interval be-
tween the two is sufficient to raise a question of fact-"the inference
is one for the triers of fact." 399 The court explains the decision by
saying that it adheres to former rulings in which it had declared that
where the undisputed facts indicated a coerced confession, the court
would not leave the final decision as to coerciveness to the trial court.
But where the actual existence of the coercive acts are in dispute,
or where the admitted facts are of such character as to allow room
for opposite inferences, great reliance will be given to findings by the
trial court and jury.

40 0

In Leyra v. Denno,40 the court again found that where the first
confession made was coerced, other confessions obtained in the same
place within four or five hours would also be inadmissible.

Three cases decided in 1949402 illustrate the ideas concerning the
coerced confession cases held by the individual justices at that time.
In Turner v. Pennsylvania,40 3 the accused was questioned for three
to six hours each day, not at regular intervals, but intermittently, for
four days. He was not allowed to see friends or relations. In Harris
v. South Carolina,404 the accused was not informed of his rights. He
was questioned by officers acting in relays in extremely uncomfort-
able conditions for a large part of three days. He finally confessed
when one of the officers threatened to implicate his mother in a dif-
ferent crime. In the third, Watts v. Indiana,40 5 the accused was ques-
tioned for five nights and intermittently during the days before he
confessed.

A majority of the court held in each case that the use of the con-
fession obtained under the circumstances was a violation of due pro-
cess. There were a variety of reasons for the decisions. Mr. Justice

399. Ibid., p. 603.
400. Ibid., p. 602.
401. Leyra v. Denno, 347 U.S. 556, 74 S.Ct. 716, 98 L.Ed. 948 (1954).
402. Turner v. Pennsylvania, 338 U.S. 62, 69 S.Ct. 1352, 93 L.Ed. 1811 (1949);

Harris v. S. C., 338 U.S. 68. 69 S.Ct. 1354, 93 L.Ed. 1815 (1949) ;
Watts v. Indiana, 338 U.S. 49, 69 S.Ct. 1347, 93 L.Ed. 1801 (1949).

403. Turner v. Pennsylvania, supra, note 402.
404. Harris v. S. C., supra, note 402.
405. Watts v. Indiana, supra, note 402.
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Frankfurter, speaking for the court in each case, said that the con-
fessions must be of the free choice of the accused. And "if it is the
product of sustained pressure by the police it does not issue from
free choice." 406 Our system, he says, must secure its convictions by
skillful investigation. Justices Murphy and Rutledge agreed with the
opinion by Mr. Justice Frankfurter. Mr. Justice Black concurred, ap-
parently on the ground, that the situation was inherently coercive.
At least he was satisfied to decide the cases by citing the Chambers40 7

and Ashcraft40 8 cases. Mr. Justice Douglas concurred, but indicated
that he would outlaw all confessions obtained during a period of un-
lawful detention. Mr. Justice Jackson, who called attention to the
number of unsolved murders and the difficulties in solving an unwit-
nessed crime, would apparently use any confession that was reliable.
Chief Justice Vinson and Justices Reed and Burton dissented on the
ground that more consideration should be given to the decisions of
the state courts in each of these three cases.

Another case 409 is worth more attention than its facts would war-
rant because it may portend an altered position by the court. Here
the accused, an illiterate Mexican farm hand, was arrested at the
request of the immigration authorities. There was no warrant issued
in Texas where he was arrested. The facts do not clearly show what
the questioning was about, but he was questioned to some extent
about his acts in Nebraska. He was questioned for a short period,
left alone in a small room for twenty-four hours, questioned for an-
other short period, left alone again for forty-eight hours, then ques-
tioned again. During this last period, he finally gave his name. When
he was questioned twenty-four hours later, he confessed to the Ne-
braska crime. He claimed he was kept in a small dark room and
had only about one meal a day. The officers claimed that he was
given kind treatment. After he arrived in Nebraska, he made a new
confession. He did not claim that this confession was the result of
coercion.

Mr. Justice Reed, speaking for three other members of the court,
including Mr. Justice Clark, began by pointing out that "the jury
disregarded or minimized or disbelieved Gallegos to such an extent
that his confessions were accepted as voluntary.' '410 The cases seem
to indicate that the jury never makes a decision as to whether a

406. Ibid., p. 53.
407. Chambers v. Florida, supra, note 388.
408. Ashcraft v. Tennessee, supra, note 394.
409. Gallegos v. Nebraska, 342 U.S. 55, 72 S.Ct. 141, 96 L.Ed. 86 (1951).
410. Ibid., p. 60
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confession is coerced or not.41 1 However, the reasoning of the court
is similar in the preceding cases. According to the evidence, there is
real doubt as to whether there was such pressure put on the accused
as should invalidate the trial. There was some dispute about all facts
that tended to show coercion except those concerning the length of
the confinement of the accused, and he was responsible for part of
the extent of confinement by refusing to give his name.

There are two parts of the opinion which imply that though the
court will continue to examine these cases, it will require a little
more convincing factual situation than is found in some of the pre-
ceding cases.

The state's ultimate conclusion on guilt is examined from
the due process standpoint in the light of facts undisputed
by the state. That means not only admitted facts but also
those that can be classified from the record as without sub-
stantial challenge. 412

The second sentence is expressive of a firmer attitude than has been
expressed in preceding cases. In another part of the opinion there is
set out what appears to be an attempt to give the state courts a
better guiding line than has been given in the past. The three 1949
cases413 are set out at length in a footnote under the following quo-
tation:

In recent cases, where undisputed facts exist far more likely
to produce involuntary confessions than those in this case,
there was disagreement as to whether due process was vio-
lated. The facts here to support a claim of denial are not
so convincing. 414

The court may refuse to give relief in any case in the future unless
a stronger case is made than was made in the three borderline cases.

Mr. Justice Jackson in a concurring opinion joined by Mr. Justice
Frankfurter would examine only what happened in Nebraska. Since
there was no coercion there, there was no denial of due process.
However, he suggests that there are only two reasons for excluding
a coerced confession: (1) to prohibit the use of a confession obtained
under circumstances that make it unreliable, or (2) to deter states
from attempting coercion. Without deciding between the two, he
shows that the facts of the case do not require a reversal under either

411. See for example, Brown v. Mississippi. supra, note 383.
412. Gallegos v. Nebraska, supra, note 409, at page 61.
413. Ibid., footnote 9, page 65.
414. Ibid., pp. 65-66.
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reason. Justices Black and Douglas dissented, and Mr. Justice Minton
took no part in the case.

In 1953 Mr. Justice Jackson wrote an opinion which suggested
that it would be difficult to convince the court (as then constituted)
of the existence of circumstances which would require reversal of a
state court conviction involving use of a confession coerced by ques-
tioning.

Interrogation is not inherently coercive, as is physical vio-
lence. Interrogation does have social value in solving crime,
as physical force does not . .. Indeed, interrogation of those
who know something about the facts is the chief means to
solution of crime . . . 415

And subsequently:

Of course, such inquiries have limits. 416

Ir. Justice Frankfurter in his dissenting opinion seems to think the
court has completely changed its rule in this type of case:

Unless I am mistaken about the reach of the court's opinion,
and I profoundly hope that I am, the court now holds that
a criminal conviction sustained by the highest court of a
state, and more especially one involving a sentence of death,
is not to be reversed for a new trial, even though there en-
tered into the conviction a coerced confession which in
and of itself disregards the prohibition of the Due Process
Clause of the Fourteenth Amendment.417

During the following year, the court reversed a state court, but con-
fined its discussion almost entirely to the facts of the case so that
the exact attitude of the court concerning coerced confessions is not
clarified. 418

Any generalization based upon a summary of the series of cases
on coerced confessions is hazardous. Yet there seem to be certain
boundaries and trends visible. The decisions by a unanimous court
make inadmissible these confessions that are shown by the undis-
puted evidence to have been obtained under such pressure that they
are of doubtful reliability. 419 Moreover it seems easier to raise the
doubt as to reliability where the accused is a member of a repressed
minority. 420 There are indications that it will take a stronger set of

415. Stein v. New York, 346 U.S. 156, 184, 73 S.Ct. 1077, 97 L.Ed. 1522 (1953).
416. Ibid.
417. Ibid., p., 201.
418. Leyra v. Denno, supra, note 401.
419. Brown v. Mississippi, supra, note 383. Chambers v. Florida, supra, note 388.
420. Ibid.
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facts than those shown by the Watts case and its companions 42' to
invalidate state proceedings.42 2 Part of this firmer attitude is evi-
denced by the tendency to give more weight to the findings of the
trial court.

421. See cases cited at note 411.
422. Gallegos v. Nebraska, supra, note 409; See Agoston v. Pennsylvania, 340 U.S.

844, 71 S.Ct. 9, 75 L.Ed. 619 (1950), in which Mr. Justice Douglas joined
by Mr. Justice Black dissented from a refusal to grant certiorari in a case
similar to Turner v. Pennsylvania. It is pointed out, however, that a refusal
to grant certiorari does not have much meaning.


