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An important phase of public administration in Georgia is the
method employed in compensating public officials which is known
as the "fee system". According to this method, essential local govern-
ment officials, such as the ordinary, sheriff, clerk of court and the
justice of the peace are not paid a fixed salary in a predetermined
amount but are permitted to retain the fees which the public are
required to pay in exchange for the services of the particular offi-
cial. The origin of this system in America occurred apparently in
the colonial era during the formative years of the nation and resulted
from the fact that during this period working for the government
was merely a part-time job and "official duties were simple in char-
acter" '1 . The political development which came about with passing
years eliminated the fee system almost entirely except in the south-
east, and here it seems to be strongly entrenched. 2

The extent to which the fee system prevails in Georgia has been
the subject of a study which is now being conducted by the Institute
of Law and Government at The University of Georgia.3 By means
of questionnaires which were submitted to each county in the state,
the Institute purported to determine, in a factual manner, the pre-
cise method used in compensating county officials. Of the 159 coun-
ties in the state, replies were received from 129, and using the infor-
mation contained in such replies as a basis, the following observa-
tions are indicated. 4

The vast majority of Georgia counties reimburse their official fam-
ily by the fee method. Apparently there are only four counties-
DeKalb, Muscogee, Richmond and Telfair, which pay all employees
by salary. There are five counties-Bibb, Chatham, Colquitt, Floyd
and Troup, which list only one employee as receiving fees rather than
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salary and there are an equal number consisting of Cobb, Columbia,
Fulton, Liberty and Laurens, which list only two employees, and
one county-Dougherty, which lists three employees who are reim-
bursed under the fee system. Actually all fifteen of the counties which
appear in the three groups are substantially on a salary basis as the
employees who are listed as fee-paid are almost without exception,
the coroner, surveyor and engineer. Remunerating such employees by
fees indicates little more than the lack of continuity of employment;
and even more significant is the fact that such 'employees do not
receive the charges which are required for a rendition of services
to the public, and hence are not really participants of a fee system.
It may be concluded, then, that out of 129 counties, only 15, or 11.61%
are on a salary basis. A further observation that appears from the
Institute's study is the fact that population is not an acceptable
criterion in determining the prevailing method and the frequent
statement that only the large counties can afford salaries is not ac-
curate. Among the fifteen counties are Telfair, Liberty and Colum-
bia, and from the standpoint of population these three are among
the smallest in the state. Also, included in the fifteen are Colquitt,
Laurens, and Troup which are much below the population levels of
the large counties. The survey also shows that in many counties,
6fficials receive both salary and fees, and that most of the fee-officials
must pay their own assistants and the expenses attached to main-
taining their offices. Using the office of sheriff as an example, com-
pensation in the form of fees exists in 73.9% of the counties report-
ing, and fees supplemented by salary in 11.5% and salary only in
14.6%.

Notwithstanding the prevalence of the fee system in Georgia as
shown by the Institute's study or its presence in a number of states,
its proponents offer very little in its favor. It is said, for example,
that the fee system compensates the public official in direct relation
to the amount of work performed, and if he does not want to work,
he may be indifferent, but he will not be paid. This seems to over-
look the fact, however, that the services of government should be
readily available and should not depend on the money-making pro-
clivities of the official charged with the duty of rendering the serv-
ice. Again, it is argued that public officials will be lax and inefficient
if they know that they will receive a fixed salary regardless and that
the fee system acts as an essential impetus. But this is beside the
point, surely the work habits of bureaucrats are a serious problem
in government everywhere, and whether fees or salaries are used
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for remuneration makes no difference. Again, it is urged that the
smaller counties do not have the necessary funds for operating on
a salary basis. But this is refuted by the fact that a number of Geor-
gia's smaller counties are operating successfully with salaries.

On the other hand, there are numerous disadvantages and so-called
evils which seem to be inherent in the fee system. Officials who ope-
rate on fees tend to refuse to render service for which very modest
fees are provided. Not infrequently the amount of the fee is padded
and the sum received is much larger than that provided for. On
one occasion an official who had the duty of issuing marriage li-
censes required each applicant to purchase a non-official ornamental
certificate out of which a nice profit was realized.5 At times, a service
is required of an official and no fee is stated and this permits the
particular official to charge whatever the traffic will bear. Recently
in an extensive evaluation of the system, the following results were
noted:

(1) Overpayment of most officials and underpayment of
some.

(2) Inefficiency in administration.
(3) Expansion of the spoils system.
(4) Development of the commercial attitude in public of-

fice.6

What would seem to be one of the more abhorrent features is when
the official in question is engaged in some phase of the administra-
tion of justice. Two county offices in Georgia, the office of sheriff
which investigates and arrests, and the office of ordinary, which per-
forms in many instances, the judicial function, are almost entirely
supported by fees. If there is one thing that our experience teaches,
it is that in order to obtain reasonable and fair action in reference
to investigations and adjudications, it is essential that those who are
charged with such duties should have no financial interest of any
kind in the proceeding.7

5. Yuma County v. Visener, 45 Ariz. 475, 46 11.2d 115 (1935).
6. 22 NATIONAL MUNICIPAL REVIEw 63 (1933). See also, GILBERTSON, THE COUNT).

p. 51 (1917) ; FAIRLIE & KNEIER, COUNT GOVERNMFNT AND ADMINISTRATION, p.
241 (1930).

7. Any peace officer who operates on fees can increase his income by making
more arrests. When the ordinary operates the traffic court on a fee basis,
there is a great temptation not only to administer the law too eagerly but
to create speed traps. The office of justice of the peace is particularly sub-
ject to the abuses outlined herein, and much of the activity of arresting
and deciding officials may be unconstitutional; See, Tumev v. Ohio, 273
U.S. 510, 47 S.Ct. 437, 71 L.Ed. 749 (1927), wherein a conviction in a mayor's
court was reversed because the mayor depended on the fees collected upon
conviction for reimbursement.
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Because of the possibility of such abuses, there is a current legislative
trend to abolish the fee system and place public employees on sal-
ary. In Georgia, the movement began in 1924 when Fulton County
adopted a salary plan for substantially all county employees.8 Sig-
nificant in this direction also is the fact that the Constitution of
1945 contains a provision which permits counties to change the
method of compensating employees from fees to salary.9 A spot check
of the work of the General Assembly over the past ten years indi-
cates a gradual and effective increase in the number of changes being
made, although it should be emphasized that a change of this sort
generates rather extreme political pressures, and such a program,
at least during a transitional period, may not be deemed stabilized.' 0

Clearly, what seems to be the most extensive effort directed at ter-
minating the fee system occurred during the 1958 session of the Gen-
eral Assembly. During this session approximately sixteen bills were
introduced which affected either employees in a particular county
or else officials on a state wide basis. Of the state wide proposals,
there was one bill which placed all sheriffs in the state on a salary
basis and another bill which purported to do a complete job by plac-
ing all county employees on salary."' Such bills were either bottled
up in committee or failed in passage. In the following counties, bills
were introduced changing the status of one or more employees:
Stewart, Bartow, Pulaski, Cherokee, Treutlen, Camden, Elbert, McIn-
tosh, Henry and Forsyth, and all such proposals successfully passed
both House and Senate except those in reference to Camden, Elbert
and McIntosh.' 2 Since adjournment of the General Assembly, however,
according to the press, proposals for Treutlen and Cherokee have
been vetoed.13 Four offices have been the sole object of such pro-
posals: tax commissioner, sheriff, clerk and ordinary, and of these
the tax commissioner was the most popular. The content of such
bills varied greatly. Some of them did little more than change the
method of compensation from fees to salary while others approached
the problem with much precision and provided in detail for assistants,

8. Ga. Laws 1924, pp. 87, 222-3, 255.
9. GA. CODE ANN. § 2-7902 (1933).

10. Over the past ten years, activity at each session of the General Assembly has
gradually increased. During the 1958 session, Lowndes County reversed the
process and changed the sheriff from salary back to fees. H.B. 1117.

11. H.B. 807 placed all sheriffs in the state on salary in lieu of fees; bill un-
favorably reported. H.B. 809 placed all county officers on salary basis and
809 (SUB) duplicated 807 and placed all sheriffs on salary.

12. Bills affecting specific counties were, H.B. 935, 1039, 1040, 1080, 1089,
1090, 1115, 1116, 755, 757, 849, and S.B. 185, 189, 220.

13. The Atlanta Constitution, March 25, p. 1, col. 5.
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office expenses, and how the fees, which would now belong to the
county, should be handled.

Assuming that a trend is developing that will increase the number
of counties which are terminating the fee system, and that the effort
to bring about the change will continue on a county basis, it should
be remembered that it will be necessary in order to achieve success
that essential legislation meet with the approval of the judicial de-
partment. Already in the slow march toward effectuating a change,
a principal hazard has been an inability to fashion legislation which
can withstand customary claims as to invalidity. Significant indeed
in this connection is the recent case of Gay v. Laurens County,14

in which the court invalidated legislation which placed the office
of sheriff of Laurens County on a salary basis and certainly the facts
and disposition of this litigation indicate forcefully the sort of judi-
cial obstacle course that legislation of this type must hurdle. The
Gay case begins with the passage, in 1952, of an act'; which changed
the compensation of the county sheriff of Laurens from fees to an
annual salary. The act provided for maximum and minimum amounts
and authorized county authorities to fix the salary within such limits.
It provided for the payment of salary out of county funds and re-
quired the sheriff to designate his deputies and delegated to county
authorities the power to fix the number and salary of such deputies.
And finally, provision was made for an allocation of county funds
covering the expenses of necessary travel. At the same session of
the legislature, a second act was passed which made the sheriff ex
officio Sheriff of the City Court of Dublin, and stipulated that the
sheriff would receive no additional compensation other than the sal-
ary already provided for. 16 Both acts required the sheriff to remit
all fees received by him to the proper county officer, and the city
court bill was to take effect upon the passage of the county bill. A
referendum to the people of the county ratified both acts.

Approximately two years after the legislation was adopted Laurens
County instituted a proceeding against the sheriff to recover
$15,736.57, the amount of fees which allegedly the sheriff had re-
ceived and retained for his services in connection with the City Court
of Dublin.17 After the usual skirmishing with demurrers and motions

14. 213 Ga. 518, 100 S.E.2d 271 (1957).
15. Ga. Laws 1952, p. 2396.
16. Ga. Laws 1952, p. 2484.
17. The amount involved, which comes from a minor source of income, indi-

cates how lucrative the fee basis might be.
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in the trial court, the case, as it reached the supreme court, pre-
sented the following issues:

1. Was the county act invalid because the notice of an intention
to introduce it was not published as required in that the enrolled
bill shows that the first publication occurred on a Sunday.

2. Was the defendant, sheriff of Laurens County ,estopped to ques-
tion the validity of the act because he had acted under it and re-
ceived the benefits provided therein.

Both issues were resolved in favor of the defendant and the legis-
lation was declared invalid, yet the processes and reasoning which
the court assumed to follow seem rather specious and unconvincing.
In connection with the first issue, it should be recalled that the
Constitution requires that notice of intention to enact a local law
shall be published once a week for three weeks during a period of
sixty days immediately preceding its introduction in the General
Assembly.' 8 The entire record of the county act, including the copy
of the notice, the affidavit of the authors and the enrolled act stated
that publication of the notice appeared in the official gazette of
Laurens County in the issues of Saturday, December 9, 1951, Satur-
day, January 5, 1952, and Saturday, January 12, 1952. In determining
the validity of the published notice, the court took judicial notice
of the fact that December 9 was Sunday and not Saturday, and
that publication of the notice must be legal, and its appearance on
Sunday was not legal and hence there was a failure to follow con-
stitutional requirements. There are a number of difficulties which
inhere in this position of the court. In the first place, the word Sat-
urday must be disposed of and "Sunday" substituted in its place.
This was done by ruling that when a discrepancy occurs between
day of the week and day of the month, the latter is controlling. Au-
thority for this ruling was found in two cases, one from Michigan' 9

which was concerned with the accuracy of the return day in a writ
of garnishment, and the other, a Georgia case 20 in which an indict-
ment for operating a "tippling house" on "Sunday, April 4" was held
defective, as April 4 in the particular year did not fall on a Sunday.
Both of these cases are interesting, especially the one about the "tip-
pling house" but neither seems to have much to do with the issues in
the Gay case. The elements of statutory remedies in Michigan and the

18. GA. CODE ANN. § 2-1915 (1933).
19. State Savings Bank v. Hosner, 95 Mich. 100, 54 N.W. 632 (1893).
20. WAerner v. State, 51 Ga. 426 (1874).
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"strictissimi juris" of criminal law appear to be neither analogous
nor persuasive in determining the standard of Georgia's constitutional
procedure in passing legislation.

Actually it would seem that the rule enunciated in the case of
Smith v. McMichael21 to the effect that an enrolled act imparts "ab-
solute verity" would have been proper under the circumstances of
this case. According to such rule, the entire statement, "Saturday, De-
cember 9' would be accepted at face value and for the year in ques-
tion, December 9 would have fallen on Saturday. In fact the rule
does not work if the court is privileged to take only half of the time
stipulation and treat it as controlling the other half. And, in view
of the fact that the county act was actually advertised on December
29, the time at which its companion act, the city court bill, was ad-
vertised, and that the official gazette which carried the notice is
dated December 29, and the record which gave the date as December
9 is, at most, a typographical error, the court should have found no
difficulty at all in following the "absolute verity" rule, and if such
rule had not been available, use could have been made of the propo-
sition that in such a situation, the court would have indulged a pre-
sumption of validity.22

As to the second issue, the court held that the doctrine of estoppel
was not applicable to the defendant as both parties had equal knowl-
edge or equal means of obtaining the truth and there was no intended
deception or gross negligence "by which another has been misled
to his injury". In fact the court intimates that it is willing to estop
the plaintiff because it paid out county funds without first establish-
ing the validity of the act. The court did not indicate what the county
should do in determining the validity of the act before disburse-
ments and it might be added that if such a duty really exists, and
it should be generally observed the processes of government would
be seriously impeded. As for the doctrine of estoppel, the court is
attempting to apply it in all its historical and classical glory, over-
looking its present role. Stated simply, it is unfair for a person, who
has received the benefits of a statute to attempt to avoid its limita-

21. 203 Ga. 74, 45 S.E.2d 431 (1947).
22. It was also necessary, in view of the method adopted by the court, to deter-

mine that a notice on Sunday was illegal and hence not notice. This was
done by repeating over the customary "pious moralities" which usually
appear on such an issue. Actually, if the purpose of the requirement is to
give notice, the appearance on Sunday would seem more effective, as the
Sunday edition is more popular, and the average reader does a more thor-
ough job.
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tions by claiming that it is unconstitutional. In other words, having
recognized the validity of the statute for the purpose of obtaining
his salary, the sheriff will be estopped from taking a contradictory
position and insisting that the statute is unconstitutional when asked
to turn over fees which the statute required him to do. Finally, as
to this issue, may it be said that an application of the doctrine of
estoppel has been made on previous occasions in Georgia which
has prevented a beneficiary under a statute from raising the question
of its validity.

23

Other issues which were presented in the case may be treated
summarily. None of the defects were attached to the city court bill
but the court invalidated it on the ground that the two bills were
interdependent, and that it "was reasonable to presume" that the
legislature intended for the acts to stand or fall together. No author-
ity was cited for this proposition which seems to be of first impres-
sion in Georgia, and it should be noted that the acts were physically
separate and were not provisionally dependent by language or effect.
Another issue presented was whether the constitutional problem
had been properly raised in the welter of demurrers and motions.

Apparently, the "Saturday, December 9" issue seems to have been
presented first in an "extraordinary supplemental brief" and most
of the demurrers filed by defendant seem vague and general but the
court deemed it unnecessary to pass on the procedural questions raised
by the plaintiff.

There are other instances in which the court has invalidated salary
statute and there is an indication that even when the question of
validity is not in issue, the application of such statutes will be nar-
rowed whenever possible. In Walden v. Owens,24 an act which used
population figures to avoid being classed as a local law and which
was applicable as a general law to Floyd County, was held invalid
because the conjunction "and" was used instead of "or", which pre-
vented the act from being open at both ends. The statute in question
changed from fees to salary the compensation of the clerk of the
superior court, the sheriff, ordinary, tax collector and tax re-
ceiver in the counties which were within the population limits. The
proceeding in the Walden case was for a declaratory judgment and

23. 211 Ga. 884, 89 S.E.2d 492 (1955).
24. For example, in Owens v. Floyd County, 94 Ga. App. 532, 95 S.E.2d 389

(1956), the clerk of court brought an action for $69,030.59 in back fees;
see also, Hollingsworth v. Floyd County, 94 Ga. App. 536, 95 S.E.2d 392 (1956)
involving the ordinary.
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after its successful termination, the various office holders affected
brought actions to recover enormous sums which represented back
fees. In Tift v. Bush,25 the question was raised as to whether a statute
based on population limitations, and which applied originally to
Troup County, would permit additional counties to be added when
a subsequent census placed such counties, i.e., Hall and Dougherty,

within the population limits. The court construed the act as being
actually a local act and refused to admit additional counties. In
Sumter County v. Allen,26 a case which closely parallels the Tift case,
the court did not hesitate to permit counties to drop out after changes

in population. On the other hand, some encouragement may be
found in Houlihan v. Saussy,27 wherein the court ruled that legisla-
tion which changed the offices of ordinary, clerk of court, sheriff,
tax receiver and collector of Chatham County from fees to salary was

valid.

In conclusion, the observation seems reasonable that the fee sys-
tem should be eliminated because of undesirable effects and that

compensation for holding office should be placed on a salary basis.
In keeping with this observation is current activity in Georgia, but
in preparing legislation extraordinary care should be exercised not

only to make the administration of county affairs proper, but to

overcome judicial obstacles which seem to inhere in this type of
legislation.

25. 209 Ga. 769, 75 S.E.2d 805 (1953).
26. 193 Ga. 171, 17 S.E.2d 567 (1941).
27. 206 Ga. 1, 55 S.E.2d 557 (1949).
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