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The appellate courts of Georgia produced a bumper crop of compensation cases during the survey period-some thirty-nine in number, and the General Assembly continued its policy of casual patchwork by amending the basic act in four respects. Though some of
the cases fall within the class characterized by Mr. Justice Cardoza
as "predestined, so to speak, to affirmance without opinion," 1 most of
them deal with novel situations which give rise to interesting and
important decisions.
LEGISLATION

The 1957 session of the General Assembly made the following
changes in the compensation statute:
(1) An act passed in 1939- which provided for the retirement of
members of the board was repealed, and in lieu thereof an act was
passed which created the office of Director Emeritus of the State
Board of Workmen's Compensation.3 The new act provides that any
director shall be eligible for appointment as Director Emeritus upon
reaching sixty years of age if he has served for twenty consecutive
years as a member of the board, and that five years of membership
in the General Assembly may be counted in order to make up the
twenty years of service.
(2) Code section 114-716 was amended so that only accidents requiring medical and surgical treatment costing in excess of twenty-five
dollars or causing absence from work for more than seven days should
be reported to the board within ten days. Accidents requiring nedical and surgical treatment costing twenty-five dollars or less and
causing absence from work for less than seven days are required to
4
be reported to the board on a monthly basis.
(3) Code section 114-101 was amended so that pilots flying airplane patrols for the Georgia Forestry Commission or for the counties
participating in the forest fire prevention program would not be subject to the compensation act when such flying services were procured
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by contract let pursuant to bid. It was also provided that the state
does not consent to be sued in any capacity with respect to such
flying services but that the act shall not relieve private contractors
"from any Workmen's Compensation or other liability which may
5
be owing to such pilot."

(4) Finally, a statute was enacted, which authorized the board to destroy, in its discretion, all obsolete records which have no historic or
legal value, if such records are at least four years old.6
THE EMPLOYMENT

RELATION

(a) County. employees. When the question was first raised
in Georgia, it was held explicitly that any portion of the compensation act which placed liability on a county to pay benefits
to an employee was unconstitutional on the ground that the
purposes for which a county could levy taxes did not include workmen's compensation.7 In the Constitution of 1945, however, a provision was inserted which attempted to remedy the situation by authorizing the General Assembly to delegate to any county the right to levy
taxes to provide for workmen's compensation, 8 and in 1946, the General
Assembly implemented this provision with appropriate legislation.9
Thereafter, in 1950, legislation was enacted which expressly placed
employees of counties with a population in excess of 300,000 under
the compensation act and declared, both in the preamble and in
section 2 of the act, that the purpose of the legislation was to reinstate
as the law of Georgia the provisions of the act which had been declared unconstitutional when applied to county employees.' 0 In Walker
v. Wilcox County,1 a case decided during the survey period, the question of county liability was again raised, and the court, after reviewing past decisions and consistent legislative effort, concluded that
"in view of the authorities cited above" county employees were now
covered by the compensation act.' 2 In view of prevailing constitutional
doctrine which is applicable to such facts, the holding of the court
is difficult to maintain. Generally, when legislation is declared invalid
because it is unconstitutional, the adoption of a constitutional amend5.
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ment which would be sufficient to support the legislation is not sufficient to revive the former statute, and it is necessary that such legislation be re-enacted.13 Obviously, the compensation act has not been
re-enacted except as to Fulton County and the expression of intent
14
to cover all county employees in the 1950 legislation is not sufficient.
Nevertheless, there seem to be two reasons, either one of which is
ample to support a holding that counties and their employees are
within the act. It is acceptable theory to say that where legislation is
applicable to several different classes or groups, such as the various
departments and subdivisions of government, and the act is valid
and applicable as to all of them except one because of some obstacle
(i.e., counties because of a lack of taxing power), a removal of such
obstacle by constitutional amendment would be all that is necessary
to give validity to the original act. So the amendment to the
constitution which included among the purposes of taxation that
of workmen's conpensation and the legislature vesting such power
to tax in counties automatically revived the invalid act. 15 The other
reason is to the effect that the original construction of the taxing
power of the county was entirely too narrow and hence the line of
decisions denying the liability of counties is erroneous. If a county can
enter into a specific employment relation and can raise funds by
taxation to pay for the services rendered, it may provide for the incidentals of employment, such as workmen's compensation. 16 At least
currently, in view of the decision of Walker v. Wilcox County, we may
conclude that the status of counties and their employees in reference
to workmen's compensation is that which was originally intended.
(b) Number of employees. In contrast with public employment
13.
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28 (1886); Smith v. Floyd County, 85 Ga. 420, 11 S.E. 850 (1890). None
of these purposes are expressly stated in the Constitution as ones for which
a county may levy taxes.
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where workmen's compensation coverage is compulsory, it is necessary
in private employment that the employer have 10 or more employees
regularly in service. 17 In Hale v. Kendrick,18 it was held that the fact
that over a period of time the employer had employed a total of ten
or m6re did not bring the relationship within the act, as the meaning
of "regularly in service" was having the necessary number at any
one time.1 9 However, the last sentence in the opinion which states
that as the employer did not have 10 or more employees then the
defendant-contractor is not liable is unfortunate and raises the question as to how to determine the number of employees under the
sub-contractor provision of the act.20 The view adopted by the court
is to the effect that only the employees of the immediate contractor
should be counted which defeats the purpose of the sub-contractor
provision by making it possible for a principal contractor to sub-let
the project only to those who employ below the minimum. It seems
unfortunate that Georgia should continue such a restrictive interpretation which does not reflect legislative intent and which seems to
21
be opposed to the weight of authority.
(c) Independent contractors. If the compensation statute in creating
the protected relation by using the expressions "employer and employee" and "contract of hire" means anything, it is a concepturalization of the common law's "master and servant", and hence excludes
principal and independent contractor and principal and agent. 22 Dur-

ing the survey period in three cases the question of coverage hinged
on whether the employee should be classed as an independent contractor. In Old Republic Insurance Company v. Pruitt,23 the claimant
entered into a contract with Thompson Pipe Line Company, Inc., the
employer, to perform certain construction work and the contract provided that the claimant would "furnish all the materials and labornecessary to complete the construction of lateral sewers and outfallsas and when directed by" by the Pipe Line Company or the City of
Atlanta. In affirming the board's award of compensation to the claimant the court put special emphasis on "carry out and complete" the con17.

GA. CODE ANN. § 114-107

18.
19.

(Rev. 1956). Georgia's act is at times, either compulsive, elective or voluntary.
95 Ga. App. 348, 98 S.E.2d 65 (1957).
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FEiLn, Workmen's Compensation, 8 MERCER L. REv. 191, 192 (1956); 1 LARSON.
Workmen's Compensation Law, § 49.11 (1952).
22. GA. CODE ANN § 114-101 (Rev. 1956). The definition would exclude principal and agent where the agent is not a servant. This is difficult to establish
in Georgia where the courts continually use agent and servant as synonymous.
23. 95 Ga. App. 235, 97 S..E.2d 521 (1957).
21.
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struction "as" and "when" directed and concluded that the Pipe Line
Company was vested with the right to control the time and hours
of the claimant's performance. It is true of course that actual control over the physical details of the undertaking or the right to control
distinguishes master and servant from principal and independent
contractor. 24 Usually the right to control will be implied from the
nature of the work or by construing the terms of the agreement but
there seems to be nothing in the quoted language which compels
the meaning attributed to the agreement. The work of laying sewers
is of much concern to municipalities and the "as" and "when" are
essential terms, but not for the purpose of controlling the work in
the master-servant sense, but in being able to make the necessary
arrangements so that the construction will not interfere too extensively
with normal civic affairs.
In Davison-Paxon Company v. Ferguson,25 the claimant was em-

ployed as a model to participate in a floor show which was to be
conducted at Sea Island. She was instructed to report at the Atlanta
branch at 9 A.M. and not to bring heavy luggage. Upon arrival, she
was offered transportation in a company vehicle but she decided to
travel in a car owned by another model, which the employer permitted but paid none of the expenses for such travel. On the way to
Sea Island the car was wrecked and the claimant was injured. The
employer interposed two defenses: (1) that the claimant was an independent contractor and (2) that the employment relation ended
when the claimant withdrew and selected transportation other than
that furnished by the employer. The court, in affirming an award
of compensation to the claimant pointed to the rather close control
maintained by the employer, even to dictating the place where the
claimant should eat her meals, 26 and decided that claimant was an

employee within the meaning of the compensation act. As to the second
contention, the court distinguished the "going and coming" cases
where the employer furnishes the means of transportation and the
employee decides to drive his own car, and the situations where the
transportation is an actual part of the work and the employee furnishes
his own means with the knowledge and consent of the employer. In
24.

RESTATEMENT,

AGENCY,

§ 2; the classical rule was enunciated in Hexamer

v. Webb, 101 N. Y. 377, 4 N.E. 755 (1886).
25.

94 Ga. App. 501, 95 S.E.2d 306 (1956).
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As an analagous situation the court referred to the member of a baseball
team whose status was examined in Metropolitan Casualty Ins. Co. v. Huhn,
165 Ga. 667, 142 S.E. 121 (1927).
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the latter situation, for injuries received during such travel, compen27
sation is properly awarded.
In Brewer v. Pacific Employers Insurance Company,28 the third case
dealing with the defense of independent contractor, the court repeated
and adopted in full the opinion of the board which denied compensation. Apparently, the board decided that the decedent, a brick
layer, was really a contractor with several projects under way, and
that he was not only an independent contractor as to the defendant,
but at the time of the injury he was not even working on the defendant's project. Either ruling was sufficient to have denied compensation.
(d) Dual Employment. In Teague v. Wheeler,29 the claimant was
employed as a lumber checker at a saw mill and he also had extensive
duties to perform in connection with a farm owned by his employer.
While limbering up one of the farm horses at the direction of the
employer to be ridden for the purpose of cruising timber, the claimant was thrown and injured. As the compensation act excludes farm
employees, the question presented was whether riding the horse was
in connection with farm employment or the saw mill. In a rather
brief opinion, the court affirmed an award of compensation to the
claimant by observing that working with the horse was incidental to
the saw mill business. 30
31
A similar situation arose in Wender and Roberts, Inc. v. Jones,
in which the employee was employed personally by the president of
a drug company and he also performed certain duties for the company.
The evidence tended to establish that at first the employee was hired
by the president as a caretaker of a country place; that eventually the
company took over the country place for business purposes, such as
using it as a place for entertaining customers, and the employee was
charged with the duty of taking care of the lawn, the shrubbery and
a swimming pool. The injury occurred while the employee was cutting down a tree on the lawn. The death certificate listed his employment as that of a farmer. The court held that a finding that the de-

27.
28.
29.
30.

31.

Martin v. State Highway Board, 54 Ga. App. 856, 189 S.E. 614 (1936) which
contains dicta that the court follows in the instant case.
95 Ga. App. 270, 97 S.E.2d 643 (1957).
95 Ga. App. 634, 98 S.E.2d 601 (1957).
In a dissenting opinion, Felton, C. J., states that exercising the horse was
clearly a farm operation, and he points out that if the employer had operated a garage and a saw mill, and an employee worked a half day in each,
if he repaired a truck in the garage that was used in the saw mill, he would
nevertheless be engaged in garage service.
95 Ga. App. 82, 97 S.E.2d 160 (1957).
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ceased was an employee of the company as a caretaker was supported
3 2
by the evidence.
ARISING

"OUT

OF"

AND

IN

"THE

COURSE

OF"

Under the Georgia compensation statute the customary language to
determine compensability is used, and hence it may be said that the injury must arise "out of" and "in course of" the employment.33 Although
the two expressions are frequently repeated by the court as having identical meaning, they are actually separate and distinct and each claimant
34
has the burden of meeting whatever is meant by arising and out of.
It is said that "in the course of" refers to the time and place of the
injury and whether the employee is engaged in the performance of
his duties, 3 5 and that "out of" means that the injury arises from the
employment, or that it is work-connected.3 6 Obviously, these two
key terms of the statute are unfortunately vague and ambiguous with
the result that they are the source of much of the litigation involving
compensation. 37 In Fitzgerald Motor Co., Inc., v. Ross,3 8 an "in the
course of" case, the employee was a "salesman and collector" who did
not have regular hours of employment and was frequently on the
job until 8 or 9 o'clock at night. He drove a car which was furnished
and maintained by the employer. On August 23rd the employee drove
his family to Nashville, Ga., and left them for a visit with kinfolk.
On the way to Nashville, the employee turned off the highway at
Ocilla for a short distance to call on a customer whose payments on
the purchase of a car were in default. When the debtor could not
be found, inquiry revealed that he "got away early and returned late."
Within the next twenty-four hours, the employee was killed in a
highway accident that occurred at the point where he had turned off
the road in search of the delinquent debtor. Papers taken from the
car were marked "Local accounts receivable." The employee's wife
testified that he was not on the way to bring them back as he was
32. The employer contended in this case that the employee (1) was not in the
usual course of business; (2) that the act only applied to those in the
usual course of trade, business, occupation or profession; (3) that he was
a personal employee of the president; that the death certificate was prima
facie evidence of the occupation of decedent, viz, farmer. See, for a last
minute development, Wender v, Roberts, 213 Ga. 375 (1957) and the dissenting opinion by Almand, J.
33.
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Hartford Accident and Indemnity Co. v. Cox, 61 Ga. App. 420, 6 S.E.2d

(Rev. 1956).

189 (1939).
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New Amsterdam Casualty Co. v. Sumrell, 30 Ga. App. 682, 118 S.E. 786
(1923).
36. . Maryland Casualty Co. v. Peek, 36 Ga. App. 557, 137 S.E. 121 (1927).
37. 1 LARSON, WORKMEN'S COMPENSATION LAW, § 6.10 (1952).
38. 94 Ga. App. 636. 95 S.E.2d 721 (1956).
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not supposed to come for them until the next day. Testimony to the
contrary was offered by the employer and other employees, and much
of the evidence presented by both sides were casual statements made
by the deceased as to his plans for the immediate future. The court
affirmed an award of death benefits on the well worn ground that
the evidence was sufficient to support the award, and that the statements of deceased were not hearsay and were admissible to explain
the deceased's conduct in going toward Ocilla. This disposition of
the matter seems reasonably routine and the outcome is unobjectionable, although an accurate evaluation of the case is impossible as the
exact spot of the accident in reference to the turn off or at the time
at which the accident occurred is not stated. Also, it seems unfortunate
that the court should have found it necessary to discuss the admissibility of hearsay in an administrative hearingl': and to have resurrected
the expression "scope of employment" which at least can do little more
40
than to raise the shade of Baron Parke.
In Veathers v. Jones,41 the question was raised as to place in connection with "the course of" the employment. The employer operated
a saw mill on one side of a highway and on the other he maintained
quarters which were leased to the men who worked in the mill. The
decedent was hired as a night watchman as to the mill and according
to the evidence of the employer, he was instructed never to go to
the quarters side of the highway, which had become rather notorious
for brawls and drunkenness. On the night of the injury, the employee
called on a friend and was informed by his friend's wife that he had
gone across the highway to the quarters side and she was concerned
about him. In response to the wife's wishes, the employee set out to
find the husband, and on such mission was shot and killed. The
court, in affirming a denial of compensation, observed that the presumption that an injury occurred "in course" when an employee is
found dead in a place where he might reasonably be expected to be
was rebutted by the evidence that he was where he had been forbidden
to go and hence could not be performing his duties. It was also pointed

L.

REV.

206, 212 (1955).

39.
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40.

Joel v. Morrison, 172 E.R. 1338 (1834) . Apparently, the testimony seems to
indicate that the employee was on a dual-purpose trip though no one
connected with the case was interested in this aspect. Even if presented, it
may be doubted that the outcome would be different; see, for example.
Aetna Casualty and Surety Co. v. Jones, 82 Ga. App. 422, 61 S.E.2d 293 (1950)
Travelers Insurance Co. v. Bailey, 76 Ga. App. 698, 47 S.E.2d 103 (1948).

41.

94 Ga. App. 50, 93 S.E.2d 214 (1957).
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out that at the time of the injury the employee was actually engaged
42
in a strictly personal mission.
The parking lot problem appeared as the issue in reference to
"in course of" in Federal Insurance Company v. Coram, 43 wherein
the claimant, a nurse's aid, finished the day's work, reported to her
superior and was thereupon permitted to go home. She left the hospital and started toward a parking lot which was maintained on the
hospital premises for the convenience of the employees. While proceeding along a gravel walk she decided to take a short cut and
when she stepped off the walk she fell and was injured. The cotirt
observed that the finding by the board that the accident was "in course
of" was authorized and noted that the well-settled view in America as
to parking lots was in accord. Also, the lunch hour and rest period
cases were carefully distinguished and what has been called the
"premises rule" was vigorously followed. But the delightful phase
of
the case was the explicit overruling of Gay v. Aetna Casualty Company44 which should presage a preferable handling of such situations
in the future. 45 , Finally, it should be noted that in this case the stepping
off of the gravel walk on to the hospital grounds was conveniently
classed as negligence and not as a trespass.
Several decisions involving the "out of" aspect of the formula were
handed down (luring the survey period and were concerned with such
injuries as frost bite, assaults, heart occlusions and cerebral ruptures.
In Hurt v. United States Fidelity and Guaranty Company, 46 the claimant sought compensation for disability resulting from frost bite. The
claimant worked for a construction company and on the day of the
injury he was located about 150 feet off the ground where he was
"nailing on siding" on a silo and doing carpentry work. The temperature ranged from 290 to 510 and due to heavy recent rains, claim42.

The defenses listed in CoDY

§

114-105

(Rev.

1956)

are usually

available

only if the willful conduct is substantial, but going to a forbidden place seems
the easiest for the employer. For an accurate analysis, see I LARSON, WORKMEN'S COMPFSA'rioN LAW, § 31.23 (1952).
43. 95 Ga. App. 622, 98 S.E.2d 214 (1957).
44. 72 Ga. App. 122, 33 S.E.2d 109 (1945). In this case the employee operated a
machine on the third floor of the employer's building, and due to motor
failure, she was given a three hour lunch period. While coming down the
steps inside the building she fell and was injured and the court ruled as a
matter of law that she was not "in course."
45. Travelers Insurance Co. v. Smith, 91 Ga. App. 305, 85 S.E.2d 484 (1954).
In connection with the general problem of "going and coming" and "lunch
hour and rest period", see Indemnity Insurance Co. v. Westmoreland, 93
Ga. App. 882, 93 S.E.2d 193 (1956) which deals specifically with travel off
the premises during the lunch hour. Incidentally, this case appeared too
late for inclusion in the 1956 Survey.
46. 95 Ga. App. 280, 97 S.E.2d 646 (1957).

MERCER LAW

REVIEW

[Vol. 9

ant's hands remained wet through most of the day. Pain, discomfort
and numbness caused the claimant to come down and warm his hands
at least once during the day. The key witness in the case was a medical specialist who was called in to treat the frost bite and who testified at length. On cross examination, the doctor testified, in answer
to a hypothetical, that the worker engaged under the circumstances
stated in the hypothetical would not have frost bite, but the doctor
also pointed to the factual distinctions between the claimant's case
and the hypothetical. In its findings the board based a denial of compensation on the incomplete hypothetical, and this was affirmed by the
court on the ground that the evidence did not demand a finding to
the contrary.
It is frequently difficult to obtain compensation for an injury which
results from exposure. The reason for this is the fact that such risks,
either heat or cold, are not actually work-connected, but are risks
to which the general public is subjected. At times, by showing that
the job in question exposed the worker to peculiar or greater risks,
a recovery would be possible. Georgia, however, has been rather
liberal in its attitude toward such injuries, and has not generally
insisted that the job itself should involve some special sort of exposure
or risk. 4 7 in the instant case, the difficulty seems to be the willingness
of the court to accept a finding by the board that is not supported
by evidence. Considering the record which appears in the opinion, the
following facts are undisputed: Claimant is permanently injured in
both hands from frost bite; the exposure, including the temperature
and the rain, while working for the respondent were sufficient to cause
the injury. It would take a fertile imagination to conjure up anything in addition that would he necessary before the claimant is en48
titled to an award.
What seems to be an extraordinary fact situation which involved
the meaning of "arising out of" was presented in Francis v. Liberty
Mutual Insurance Company.49 One of the duties of the employee was
to pick up the employer's mail on his way to work and for this purpose
the employer had furnished him with a vehicle. On the day of the
accident, just as the employee stepped into the post office from the
47.

Standard Accident Insurance Co. v. Handspike, 76 Ga. App. 69, 44 S.E.2d 704
(1947);

Fidelity and Casualty Co. v.

Adams, 70 Ga. App. 297, 28 S.E.2d

79 (1943); but cf. Globe Indemnity Co. %. Simonton, 68 Ga. App. 694, 76
S.E.2d 837

48.
49.

(1953).

The medical specialist did not seem overly cautious in giving his opinions,
but this should have added to his trustworthiness.
95 Ga. App. 225, 97 S.E.2d 533 (1957).
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street he was shot by an assailant and received injuries that resulted
in his death. The assailant, who remains throughout the report of
the case as somewhat of a "mystery man", was not employed by or
connected with the employer and it does not appear that the assailant
and the deceased ever had any relationship concerning the deceased's
employment. The only connection between the two was the fact that
sometime in the past the assailant lived diagonally across the street
from the deceased. The single director awarded death benefits and
this was affirmed by the full board. On the appeal to the superior
,ourt the board's award was reversed and on writ of error the court
of appeals affirmed the reversal. The affirmance by the court of appeals
appears to be based on two grounds and both of them are related
to the claimant's burden of proof. First, the court recognizes that
when a deceased is killed "at a place where he might reasonably be
expected to be in the performance of his duties" there is a presumption (or inference) that the death arose out of the employment. 50
In the instant case, however, according to the court, facts appear which
either refute or may not be reconciled with such a presumption (or
inference) . It is exceedingly difficult to ascertain what facts (or findings) the court is referring to in making this observation. If the reference is to the statement that the assailant had never worked for
the employer or that it did not appear that deceased and assailant
had ever had any relationship concerning the employment, then the
presumption is still alive as such observation does little more than
place the burden of proof on the claimant which is where it was in
the first place and which had been met by the presence of the presumption. Toward the end of its opinion the court returns to the
job of disposing of the presumption and quotes at length from a recent
decision by the Supreme Court of Georgia which states, in effect,
that where evidence tends equally to sustain two inconsistent propositions, then neither has been established by proof.5 1 Such decisions
by the supreme court, however, appeared in a case in which the employee had left the premises where he worked and at the time of
the accident was engaged in sipping coffee at a nearby bistro.
The other ground used by the court is to the effect that the employment must be a contributing proximate cause of the injury or death.
As for this, may it be said that in the entire body of the common
law, it would be impossible to find legal terminology that has spawned
50. This is the unexplained death or fall case; see Standard Accident Ins. Co.
v. Kiker, 45 Ga. App. 706, 165 S.E. 850 (1932).
51.

Ladson Motor Co. v. Croft, 212 Ga. 275, 92 S.E,2d 103 (1956).
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as much confusion and difficulty as "proximate cause" and the utter
"mess and confusion" which we think of as the Law of Torts is largely
attributable to the presence of this expression. 52 Indeed, it has neither
place nor meaning in workmen's compensation, 53 and every effort
should be made to confine it to the area where it first appeared. After
all, in the case inder discussion, the crucial question is why was the
assault made, not "who" nor "how", both of which are known. There
is nothing in the case that indicates that the origin was either
personal or work-connected and when an unexplained assault occurs
within the time and space limits of the employment, the employee
4
is entitled to a presumption.
In two decisions decided during the survey period the question
presented was whether or not a back injury arose out of the employ55
ment. In Weathers v. American Casualty Company,7
the claimant
testified that while lifting certain objects in the course of his employnent he felt a sharp and disabling pain in his back. There was also
evidence to the effect that claimant had made no complaint to his
fellow workers or superiors at the time and that, in fact, he had
experienced a back injury prior to his present employment, and a
medical witness who had treated him then and examined him in
connection with the present injury, testified that he could find no
change in his condition. The court ruled that such evidence was sufficient to support a denial of compensation by the board. In Clarke
v. Payne,' 6 the claimant, who worked for a dairy, injured his back
when he fell against the wheel of his truck while carrying a case of
milk. The accident was reported immediately and he was sent to a
doctor who found upon examination that claimant had strained his
back and thereupon sent him to a veteran's hospital where he could
get the services of an orthopedic specialist. At the hearing the only
thing that supported the position of the employer was the testimony
by the first doctor to the effect that although he could not make a
positive statement that claimant was a malingerer, he at least could
say that the symptoms given by him were suspicious. On the other
hand, the specialist testified in detail as to claimant's condition and
stated that he was not able to work and the board's award of compensation was affirmed.
52. See
53.
54.
55.
56.

PROSSER, LAW OF TORTS, Ch. IX for a general discussion of proximate
cause. Dean Prosser notes that the expression was first used by Chancellor
Bacon "who committed other sins."
1 LARSON, WORKMEN'S COMPENSATION LAW, § 6.50 (1952).
1 LARSON, WORKMEN'S COMPENSATION LAW, § 11.33 (1952) .
94 Ga. App. 530, 95 S.E.2d 436 (1956).
94 Ga. App. 139, 93 S.E.2d 792 (1956).
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In the area of sudden physical deterioration, the survey period
produced two cases involving heart attacks and one case involving a
cerebral hemorrhage. In Smith v. U. S. F. and G. Company,5 7 the employee had suffered a previous injury which developed a hernia and
he underwent surgery. Thereafter he obtained a job with the present
employer, and early one morning, just after reporting for work, he
complained of intense stomach pains and was sent to a doctor who
discovered a second hernia located at the operational scar of the
first. Again he underwent surgery and apparently recovered completely. Immediately after leaving the doctor's office where he had
been for a final check-up, the claimant (lied suddenly from a heart
attack. Although medical testimony was to the effect that the hernia
and the surgery were sufficient to cause the heart attack, the record
indicated that the hernia was not work-connected, hence a denial of
compensation by the board was affirmed by the court. In Delta C. and
S. Airlines v. Perry,-" the employee worked isa mechanic and on the
day of the accident he had been engaged during the morning in tasks
that involved considerable physical exertion. While thus engaged he
began complaining about severe stomach pains and at lunch time
he felt so badly that he ate little and took two pills. After lunch he
did not return to work but started to see a doctor and as he was leaving the employer's premises he suffered a heart attack and died
suddenly. The employer insisted that an award of compensation was
error for two reasons: first, that the employee had complained of
stomach distress and not chest pains; and second, that the two doctors who testified that the cause of death was a heart attack also testified that it was impossible to determine the cause of death without
an autopsy, and as an autopsy had not been performed, their statement as to the cause of death was merely an opinion and not supported.
The first reason was answered by pointing to testimony adduced at
the hearing that low chest pains were Irequently confused with stomach pains, and as to the second, the court noted that the doctors
testified that they were still of the opinion that a heart attack caused
the death even without an autopsy, and to smooth the situation over,
the court quoted an appropriate line to the effect that "mathematical
certainty is rarely to be arrived at in such cases as this." The only
thing wrong with the quotation is that it should read, "In law, certainty is a myth, and may not be attained in any phase in the least
degree."
57.
58.

94 Ga. App. 507, 95 S.E.2d 35 (1956).
94 Ga. App. 107, 93 S.E.2d 771 (1956).
19 GA. BAR J. 235 (1956).
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In U. S. F. and G. Company v. Holland,59 the employee was severely
injured by falling down the stairs which were located on the premises
where he worked as a night watchman. As a result of his injuries he
was hospitalized and underwent surgery. Four days after he was discharged from the hospital he became paralyzed on his left side and
about three weeks later he died from a cerebral hemorrhage. Medical
testimony was to the effect that after the fall down the stairs, there
were no symptoms of a head injury and that no X-ray was made of
the head or skull, and that the employee did not complain of headaches. The doctor also testified that the fall and the injuries might
have caused the hemorrhage, but when a person is 75 years old, vascular accidents are not usually due to trauma but to disease. On the
other hand there were several witnesses, including a hospital intern,
who testified that after the fall the employee complained frequently
about headaches, and stated that this was the first time that he had
ever suffered from such a discomfort. The court affirmed an award
of compensation by the board on the general ground that the doctor's disassociation of the fall and the injury from cerebral hemorrhage
was based on the fact that the doctor was unaware that the patient
had complained of headaches.
During the survey period two decisions raised the question as to
whether a hernia was work-connected and in both cases the issue
was disposed of summarily. It should also be noted that in both
cases the claimant was denied compensation which is indicative of
the difficulties involved in establishing that such an injury arises
out of the employment. 60 In American Mutual Liability Insurance
Company v. Dyer,6 ' a headnote opinion, all the court does is to echo
the observation that the evidence authorized a finding that claimant
had failed to meet the burden of proof. In Liberty Mutual Insurance
Company v. Alexander,62 the testimony of the claimant was sufficient
to meet the requirements for an award of compensation, but a medical witness testified that on the day before the alleged accident he
had examined the claimant and discovered a hernia and that the
claimant told him that his condition had prevented him from getting a
government job. The court affirmed the board's denial of compensation by observing that there were two diverse versions of the event,
and the board was privileged to accept either.
59.
60.

95 Ga. App. 18, 96 S.E.2d 625 (1957).
Hernia is the only type of physical injury that is given substantial, individual
attention

61.
62.

in

the compensation

statute; for details, see

114-412 (Rev. 1956).
94 Ga. App. 619, 95 S.E.2d 725 (1956).
94 Ga. App. 142, 93 S.E.2d 818 (1956).

GA.

CODE

ANN.

§
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OCCUPATIONAL

DISEASES

In Boram Company v. Fuerlinger,63 several issues were raised
which involved primarily an interpretation of Georgia's infrequently

litigated

occupational

disease

act. 64

The

claimant

was

employed as a bottle washer in a dairy, and contracted eczema
(chlorine poisoning) due to contact with detergents. Thereafter, by
the terms of an agreement which was approved by the board, compensation was paid to the claimant for a considerable period of time.
The present proceeding began with a hearing before a single director
"to determine whether a change in the condition causing the claimant's disability existed on April 6, 1955, and continued thereafter."
Pursuant to statutory requirements, the medical questions were submitted to an independent medical board6 5 which, after a hearing,
found that claimant was suffering from chlorine poisoning and estimated her disability at 25 per cent. The finding of the medical board
together with other evidence was deemed a sufficient basis for an
award of compensation by the board, and, such award was affirmed
on review by the court of appeals. 66 In its affirmance, the court disposed of a variety of contentions that the award should be reversed.
First, it was insisted that the evidence was insufficient in that it had
been shown that the claimant had recovered from the first ailment and
her present difficulty was a new disease contracted elsewhere. The
court answered this contention by observing that there was no evidence that claimant had been exposed to chlorine in any other employment, and as there had been no appeal from the findings of the
medical board, it was conclusive as to the medical questions. Assuming that the findings of the medical board reach the contention of
the employer, the act declares that such findings are conclusive unless
an appeal is taken. 67 One method of appeal is upon the final decision
63.

95 Ga. App. 556, 98 S.E.2d 410 (1957).

64.

GA. CODE ANN. § 114-801-827

65.

(Rev. 1956).

It is vastly interesting to note the care and consideration required by the
statute in selecting members of the medical panel in order to obtain an
unbiased and scientific opinion as to occupational diseases. In sharp contrast
is the care and consideration expended by the law in selection of members
of the judiciary who sit daily in judgment over the life, liberty and property of human beings. The only standard which the latter group must meet
is to be experts in partisan politics.
66. Somewhat in self defense, the essential details of this case are adumbrated
by the "surveyors" because they find great difficulty in determining the
precise course of the litigation. When there has been a hearing at different
times and before different personnel, the use of generic expressions by
the court such as "evidence" or "findings" or "hearing" need to be made
specific simply for the sake of clarity. The concurring opinion of Felton,
C. J., indicates disagreement among members of the bench as to what issues
have been presented.
67. GA. CODE ANN. § 114-823 (5) (Rev. 1956).
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of the compensation board, and the aggrieved party may except to
the decision of the medical board on the usual grounds. Apparently,
in this case, exceptions were taken only to the action of the compensation board and hence the court treated the action of the medical
board as res judicata. In view of the fact that the findings of the medical board are binding on and must be followed by the compensation
board, and the further fact that the action of both boards was fully
reported and before the court, it seems overly technical indeed to sav
that the exceptions related only to the action of the compensation
board. A second contention was to the effect that the medical board
failed to determine the "probable duration of claimant's disability,
that is, whether it was permanent or temporary." According to the
court, this left the question of duration tip to the board, and the
board's finding that it was permanent was supported by the record.
Under the occupational disease statute, however, medical questions
must be answered by the medical board or else there would be little
purpose in arranging for a hearing before medical experts and the
duration of the disabling nature of a disease seems to be strictly a
medical question. Finally,6 8 it was contended that the finding by the
board that claimant had reached "maximum improvement" was not
supported by the evidence and in making such a finding the board
acted without and in excess of its authority. The court answered this
contention by observing that "maximum improvement" is an expression which is devoid of legal significance and in view of the right
of either party to reopen on the ground of change of condition, a
finding that claimant had reached maximum improvement was not
5
only meaningless but harmless.(3
MEMBER Loss OR BODY

DISABILITY

In Godby v. American Mutual Liability Insurance Company, ; (
the parties agreed that claimant had suffered a compensable injury to his left arm but were in disagreement as to whether
the injury was compensable as a member loss or as a body
disability. An award of compensation based on member loss only
was affirmed by the court on the ground that there was nothing to
68.

69.

70.

A further contention to the effect that claimant had refused medical treatment and had not co-operated with the doctors is disposed of by pointing
to evidence sufficient to support a finding to the contrary.
In a concurring opinion, Felton, C. J., refused to agree with much of the
majority's discussion of "maximum improvement" on the ground that it
was obiter.
95 Ga. App. 86, 96 S.E.2d 648 (1957).
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show that the injury had affected any other part of the body. 71 It is
arguable, of course, that member loss alone, in view of the capacities
and training of the claimant, has resulted in total incapacity, but in
72
such instances recovery is usually limited to member loss.
COMPENSATION

AGREEMENTS

The compensation act provides for the settlement of claims
by board approved agreements,73 and in Heath v. Standard Insurance Company74 the question was raised as to whether such
agreements may be set aside. In this case the claimant was
injured in a truck accident and while convalescing in a hospital, he was visited by a claim adjuster and an agreement
was executed covering compensation payments which was approved
by the board. Subsequently, some eighteen months later, it was discovered that the claimant was not an employee but an independent
contractor, and a motion was filed with the board for a hearing to
set aside the agreement on the alleged ground of mistake, misrepresentation, or fraud. In refusing to set aside the agreement the court
noted that awards and judgments were sufficiently similar to share
in the doctrine of res judicata, 75 and hence the award was binding
in the absence of fraud, accident or mistake, 76 and could not be
vacated even on these grounds where a consent judgment had been
rendered if the aggrieved party had been negligent himself, and in
the present case the employer and insurance carrier had not exercised
reasonable diligence in investigating the facts before executing the
agreement. A motion for a rehearing was based on the contention
that the evidence demanded a finding that the claimant was a subcontractor and not an employee and hence the board was without
jurisdiction and a jurisdictional defect is utterly fatal to either an
administrative award on a judicial judgment. The court pointed to
the fact that this contention was not applicable to the present case
71.
72.
73.
74.
75.

The opinion by the court needs clarification. For example in the opening
paragraph the following sentence appears: "The full board examined the
award of the hearing director."
2 LARSON, WORKMEN'S COMPENSATION LAW, § 58.20, citing New Amsterdam
Casualty Co. v. Brown, 81 Ga. App. 790, 60 S.E.2d 245 (1950).
GA. CODF ANN. § 114-705 (Rev. 1956). Without board approval the agreement
is not binding on the claimant or his dependents.
94 Ga. App. 548, 95 S.E.2d 726 (1956).
The expression "res judicata" is preferred to the "res adjudicata" which is
generally used by the court. The fourth edition of BL.. :K'S LAw DiCr!ONARY

defines "res adjudicata" as a "common but indefensible misspelling of "res
judicata."
76. GA. CODE ANN. § 37-219 (1933) provides for fraud, mistake, or misrepresentation as a ground for setting aside judgments when unmixed with negligence by the petitioner.
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because the evidence in the original proceeding demanded a finding
that the claimant was an employee and the motion was dismissed.
Currently, a finding of jurisdictional facts by either a court or a
quasi-judicial board is deemed to be final if not appealed from, and
there is nothing to be gained by trying such an issue of fact a second
77
time.
SUCCESSIVE

INJURIES

A unique phase of successive injuries was presented in Bethlehem Steel Company v. Dempsey,78 a case decided during the
survey period. In 1941, the claimant had suffered a work-connected injury and had been paid the maximum allowable under
Code sec. 114-404 for total incapacity. In the present case, a claim
was filed for compensation for a back injury which occurred in 1955.
It was agreed that the injury in 1941 was not connected in any way
with the present claim. The precise question was stated by the court
as follows: "Where an employee has received the maximum compensation allowable under Code sec. 114-404, for a total incapacity,
he is eligible for additional compensation for another injury occurring
after a lapse of time greater than the number of weeks for which
compensation was paid?" In affirming an award for the claimant, the
court eliminated a series of Code sections7 9 which deal with successive
injuries on the ground that such sections are concerned with schedule
or member losses"0 and that Code sec. 114-404 was the only section
applicable to claimant and this section, in providing for maximum
awards, was dealing with a single injury and did not state a maximum
for all injuries and all cases. A rather persuasive dissenting opinion
notes that Code section 114-404 provided for a maximum payment
for total and permanent incapacity and the acceptance of the maximum by an employee would forever bar him from collecting additional
compensation from any employer.
COMPUTATION

OF

BENEFITS

Code sec. 114-404 in providing a formula for computing benefits for
total incapacity contains two limitations: one in amount which must
not exceed $10,000 and one in time which must not be greater than 400
weeks. In Code sec. 114-413 which contains a formula for determining
77.

DAVIS,

78.
79.

94 Ga. App. 408, 94 S.E.2d 749 (1956).
GA. CODE ANN., § 114-408: second injury; § 114-409: two injuries; § 114-410:
two permanent injuries. (Rev. 1956).
(A. CODE ANN. § 114-406 (Rev. 1956).

80.

ADMINISTRATIVE

LAW,

§ 176

(1951).
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death benefits there is a limitation on time of 400 weeks but no limitation on amount. In Selig Co., Inc., v. McKissic,81 it was decided that in
computing death benefits under section 114-413 that it was necessary to
observe only the time limitation and that the amount of the award
could exceed $10,000.
In Allstate Insurance Company v. Starnes8 2 the question of determining how to compute benefits for partial incapacity was presented. The
claimant received a work-connected injury while working as a rater
for an insurance company and shortly thereafter resigned her job
and opened an insurance agency of her own. In operating her own
agency she performed duties that were similar to those performed
as an employee. No evidence was introduced as to claimant's earnings
since resigning her job. The board found that claimant had suffered
a partial disability of 20 per cent and made an award under Code
section 114-405 "not to exceed the maximum of $15 per week provided by the act until there has been a change in condition."8 3 The
majority of the court affirmed the award on the ground of evidentiary support but in a concurring opinion,8 4 which was prepared,
apparently in connection with a motion for a rehearing, the issue
presented is stated precisely together with the reasons for affirmance.
In such concurring opinion the issue as stated is that "the award on
its face is erroneous, because where the board has found that a 20
per cent disability exists-they can only award compensation for 20
per cent disability, or in other words that the award cannot exceed
20 per cent of an award for permanent total disability, disregarding
the maximum statutory weekly payment amounts." The court resolved
the problem by observing that a percentage of disability in a physical
sense was not a measure of disability in an income sense and that an
employee might suffer only a 10 per cent physical disability but its
effect on earning capacity might be 100 per cent.
DEPENDENCY

AND

DEATII

BENEFITS

A fabulous case appeared during the survey period dealing with dependency and death benefits. In Fishten v. Campbell Coal Company,s '

the employee received injuries in a work-connected truck accident
81.
82.
83.

94 Ga. App. 215, 94 S.E.2d 51 (1956); the decision follows Refrigerated
Transports Co. v. Shirley, 93 Ga. App. 334, 92 S.E.2d 26 (1955).
95 Ga. App. 274, 97 S.E.2d 624 (1957).
This is in accordance with the language of the provision at the time of the

present injury.
84.
85.

The concurring opinion by Townsend, J.,which is only summarized in
the Survey, contains a precise and helpful analysis of CODE § 114-405.
95 Ga. App. 410, 98 S.E.2d 179 (1957).
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which resulted in death and thereafter, three alleged widows, referred
to herein as WI, W2, and W3, on behalf of herself and children born or
expected, filed a claim for benefits under the compensation statute. The
board entered an award designating W3 as the "legal widow" of the deceased and apportioned the benefits among W3 and the illegitimate offspring of WI and W2, and the award was affirmed by the superior
court, and lmp-sum settlements for the offspring were approved by the
board and upon application, the board directed the employer to pay
accrued compensation to W3 and to begin regular weekly payments
for 300 weeks. At this juncture, the employer applied for a hearing
to determine whether payments to W3 should be continued and moved
that the award to her be set aside on the ground that she had entered
into a marriage relationship. The deputy director and the board
found that W3 had entered into a marital relationship with another
before the accident occurred and as a result, the previous award to
her should be vacated, but not retroactively, and that the remainder
of the benefits which had been awarded to W3 should be added
to the benefits awarded the offspring of WI and X\V2. The superior
court affirmed the award as to W3 but reversed the award a,s to the
children of Wl and W2, and finally, in the court of appeals, the
award to W3 was restored and this automatically terminated the
award to the children which was based on the invalidity of the award
to W3. It was contended by the employer, in order to avoid res judicata,
that the conclusive presumption of dependency precluded any possibility of showing that dependency had ceased because of remarriage
at the first hearing. The court, however, disagreed, and noting that
evidence of the remarriage was in the record of the first hearing,
ruled that all issues which were determined or could have been determined at such hearing were res judicata. Obviously, in reaching
its conclusion, the court obtained little help from the provisions of
the compensation act which seems to be contradictory in reference
to the dependency of a spouse and the effect of remarriage.8 6
PROCEDURE,

JURISDICTION AND

FINDINGS

(1) Notice of accident. Subject to a series of exceptions, Code sec.
114-303 provides that no compensation will be payable unless notice of
accident is given to the employer within 30 days. This section has been
construed to mean that "notice need not be given with a view to claiming compensation, and it is sufficient if it puts the employer on notice
86.

See CODE § 114-413 which creates conclusive presumption for spouse and

§ 114-414 which takes it away upon remarriage.
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of the injury so that it may make an investigation ifit sees fit to do
so." ' 87 In Fountain v. Georgia Marble Company," the employer had
notice that the claimant was absent from work clue to a back injury
and an investigation was started to determine if the injury was jobconnected. In the course of the investigation the claimant was contacted and he stated that he did not know of any injury which he
had sustained on the job. In affirming a denial of compensation the
court ruled that even though the employer had notice of an injury,
such notice was not in compliance with the statute when the
employee stated that it was not sustained on the job.ss a A second
case dealing with timely notice managed to make an appearance in
both the court of appeals and the supreme court. In Roal Indemnity
Company v. Coulter,9 the claimant returned to work after a long
illness, and during the first hour suffered a back injury, checked out
through the personnel office and was then admitted to a hospital.
The evidence as to whether statutory notice was given was in sharp
conflict and the fact finder decided against the claimant on the ground
that notice had not been given. In the court of appeals!'( this finding
was reversed on the following grounds: (1) the compensation act
is remedial in nature and should be liberally construed; (2) the
claimant and his wife were ignorant of the compensation act and did
all that could be expected of them to give notice; (3) the employer
had not been prejudiced by the delav in giving noti,.-e. In the Sunret
court, on the ground that findings of fact supported by competent
evidence are binding, the ruling of the court of appeals was reversed
in summary fashion. In a third case, Dill v. Ocean Accident and
Guarantee Company,9' which is an abbreviated headnote opinion, the
court merely repeats the rule about findings and again affirms an
award denying compensation because of failure to give timely notice.
Three decisions within a year dealing with timely notice and all
of them decided against the employee should create a record, for in
the past this provision in the act has been infrequently litigated and
when it has been handled by the courts, usually the decision has upheld the claim that notice was given. Actually, a literal compliance
with the thirty day requirement would be drastic and in view of
87. Davison-Paxon Co. v. Ford, 88 Ga. App. 890, 78 S.E.2d 257 (1953).
88. 95 Ga. App. 21, 96 S.E.2d 656 (1957).
88a. See Fountain v. Georgia Marble Co., 213 Ga. 352, 99 S.E.2d 144 (1957) wherein
the supreme court on certiorari affirmed the lower court holding.
89. 213 Ga. 277, 98 S.E.2d 899 (1957). The supreme court decision is included
even though it was handed down after the survey period terminated.
90. Coulter v. Royal Indemnity Co., 95 Ga. App. 124, 97 S.E.2d 358 (1957).
91. 95 Ga. App. 60, 96 S.E.2d 638 (1957).
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the forfeiture confronting the employee, every effort should be made
to give the requirement a flexible meaning and application. The three
decisions reviewed herein are excellent examples for giving the "prejudice to the employer" expression an "out-of-content" interpretation
and to hold the notice valid and to decide the issue on the merits.
92
(2) Jurisdiction. In Arnold v. Indemnity Insurance Company,
the question presented was whether the board had jurisdiction to
entertain a request by a claimant to hold a hearing on the propriety of
claimant's refusal of medical attention and to determine the extent
of his disability. Previously, the claimant had sustained an injury to
his back and an agreement for compensation had been approved
by the board. Payments were made pursuant to the agreement but
were discontinued when claimant refused to undergo a laminectomy,
and the request for a hearing followed. After the hearing, an award
of compensation was made to the claimant by the board, and this was
reversed by the court on the ground that when the time for appealing
the original agreement had expired, it was res judicata and could only
be reopened for change of condition. In order to reach this conclusion
it was necessary to narrowly construe the language of Code sec.
114-706 which authorized a hearing when there is a disagreement over
the continuance of weekly payments and this was done by blending
the content of sec. 114-706 with that of sec. 114-709 which
limited the meaning of the word "disagreement" to a time prior to
award or board approval. 93 It was also ruled that where the record
reveals that an award was not within the jurisdiction of the board,
the court could reverse the award on its own motion.

The case of Chevrolet Division, General Motors Corporation v.
Dempsey,94 which was commented on in the 1956 survey as a decision
by the court of appeals, 95 is entitled to an appearance this year by virtue of a grant of certiorari by the supreme court. The judgment of
the court of appeals was affirmed and the rule enunciated by the
supreme court was to the effect that when an award is made finding
that a claimant has suffered a work-connected injury and has incurred
medical expenses which were ordered paid but no compensation was
92.
93.

94 Ga. App. 493, 95 S.E.2d 29 (1956).
The court obtained assistance from the "learnedness of Latin" by referring
to the section as -in pari materia" which had its customary effect of eliminating the normal meaning of the language of CODE § 114-706. Apparently, it

was deemed unnecessary to rearrange the general language dealing with
94.
95.

refusal to undergo medical treatment or examination in §§ 114-501, 114-503.
212 Ga. 560, 93 S.E.2d 703 (1956) .
Feild and Killorin, "Workmen's Compensation," 8 M.L L. REV. 191, 201
(1956).
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awarded because claimant had not reached maximum improvement
and had not lost sufficient time from his work to qualify, and there was
no dismissal of the case, the board has jurisdiction to reopen the award
on a change of condition. The decision by the court is valuable not
only for its disposition of the present case, but for its effort to clarify
the board's authority in reopening awards and for its analysis of
the elements of an original award of compensation, and finally for
its willingness to distinguish or to classify as unsound previous decisions9" which have caused confusion.
In Dunagan v. Marell Farms, Inc.,97 it was held that the board did
not have jurisdiction to enforce an attorney's lien for fees which had
been earned in a compensation proceeding. The attorney had represented a claimant who had obtained an award of compensation, which
thereafter was settled by a lump sum payment which was made without consulting the claimant's attorney. In a second hearing the board
awarded the attorney a fee of $100 and directed the employer and
insurance carrier to make payment. The court was careful to point
out the right of the attorney to a lien 98 and softened its reversal by
observing that "had he brought his action originally in the superior
court he would have had a good cause of action." A second case
decided during the survey period was concerned with whether or not
an award should be reversed because no attorneys fees were mentioned
in the award. 99 The court ruled that the board was not required
to fix attorney's fees but only to approve a contract for the payment
of such fees and there was nothing to indicate that such an agreement
had been presented to the board.
(3) Modification of awards. In Fletcher v. Aetna Casualty and
Surety Company,10 0 the claimant received an injury to his hand, and
the board entered an award granting compensation for 25 per cent loss
of use, and shortly thereafter authorized a settlement by a lump-sum
payment. Several months later the claimant requested a hearing for
a change in condition, and after a hearing the deputy director entered
an award increasing the disability for the injured hand from 25 per
cent to 30 per cent, and authorizing medical treatment up to the
96.

Two cases were thus treated: Aetna Life Insurance Company v. Davis, 172

Ga. 258, 157 S.E. 449, (1930) and New Amsterdam Casualty Co. v. McFarley,
97.
98.
99.
100.

191 Ga. 334, 12 S.E.2d 355 (1940).
95 Ga. App. 857, 99 S.E.2d 236 (1957).
GA CODE § 9-613 (1933) provides for an attorney's lien in judicial proceedings and this has been construed to include compensation awards. Camp
v. U. S. F. and G. Co., 42 Ga. App. 653, 157 S.E. 209 (1931).
Fletcher v. Aetna Casualty and Surety Co., 95 Ga. App. 23, 96 S.E.2d 650
(1957).
95 Ga. App, 23, 96 S.E.2d 650 (1957)
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maximum amount provided. The claimant appealed the award to
the full board and argued in his brief that the lump-sum settlement
which had been approved by the board was void because it had been
entered in less than six days from the original award, and in the court
of appeals the same contentions were made by claimant. The court
affirmed the award as to the percentage of disability on the ground
that the evidence presented at the hearing did not authorize an increase and this was true because the doctor who testified that claimant was suffering a 60 per cent permanent partial disability did not
examine claimant until the hearing and hence was not in a position
to determine whether claimant's present condition had undergone a
change since the first award. It would seem that testimony by a
doctor who had just examined a claimant for the first time that he
was 60 per cent disabled would be competent evidence of a change in
condition from a prior finding of 25 per cent disability and to require
that such testimony must come from a doctor who was present at the
first examination, so that a comparison may be made, places on the
claimant the risk of being able to produce the first doctor.")' As to
the request that the settlement award should be vacated, the court
noted that no request for a hearing on this subject had been made
and hence it was unnecessary to rule on this question. It would seem
when a settlement agreement has been approved in an award by the
board which fails to observe the statutory requirements,10 2 then the
board is without jurisdiction to make such award which is both void
and against public policy."'-" This would not only obviate the necessity for a request for a hearing, but places a duty on the court to vacate
such award on its own function.
FUNCTION

OF THE BOARD

In its first appearance in the court of appeals, the case of Ideal Mutual Insurance Company v. Ray,0 4 was remanded to the full board for
the purpose of giving it the opportunity "to set out its findings of fact;
that is, either to adopt the findings of the single director-or to make
independent findings, either of which will constitute a compliance with
Code sec. 114-708."10 - Acting pursuant to such remand, in October,
101.

Such a risk seems to have been first fully developed in Phinese v. Ocean
Accident Corp., 81 Ga. App. 394, 58 S.E.2d 921

(1950).

Note the concuiring

opinion in the instant case by Quillian, J.
102.

GA. CODE ANN. § 114-417 (Rev. 1956).

103.
104.
105.

Tillman v. Moody, 181 Ga. 530, 182 S.E. 906 (1935).
94 Ga. App. 785, 96 S.E.2d 377 (1956).
First appearance: 92 Ga. App. 273, 88 S.E.2d 428 (1955) . See Feild and
Killorin, Workmen's Compensation, 8 MER. L. REv. 191, 203 (1955).

WORKMEN'S COMPENSA TION

1955, two directors'
of the board submitted a finding of fact and
award in favor of the claimant, and this award was, in December, 1955,
reviewed by the full board which made a finding and award denying
compensation to the claimant. In appeal to the superior court ,the December award was reversed and the October award for the claimant was
re-installed and in the court of appeals this judgment was affirmed by a
score of 4-2. The question before the court as propounded by the minority was whether the finding and award by the board after the remand
should have been in accordance with sec. 114-707 or 114-708,
and the result was that the majority selected 114-808. Actually, it is
difficult indeed to evaluate either the majority or minority opinions
or to circumscribe the function of the board within the narrow confines of either 114-707 or 114-708 or both of them together and even
a casual reading of such sections makes it obvious that neither was
drafted nor may be construed to solve the present problem. What
is needed seems to be the development of a modicum of "common
law administrative procedure" and to have treated the December
award as a sort of re-hearing by the board of the October award, and
for the court to have limited its review to whether there is competent evidence to support the award. This seems particularly appropriate in this case in view of the fact that the board has made two
awards denying compensation, and the one award for claimant was
explained by observing that the remand had been misinterpreted, and
the board had thought that they had been directed to make such a
finding and award.'" 7
Two phases of the need for findings by the board were presented
during the survey period. In Atlanta Transit System, Inc. v. Harcourt,"18 an award was remanded for a hearing de novo on the ground
that the board had failed to make the necessary findings. To fulfill
such requirement, according to the court, there must be a "concise but
comprehensive statement of the cause and circumstances of the accident" and a "mere narrative of the testimony" is not sufficient. In
America Mutual Liability Insurance Co. v. Dyer," 9 the court rules
that several findings by the board which were not supported by evidence would not result in reversal when such findings were not essential to the judgment.
106. Apparently, at the time, due to the death of one of the directors, only
two were available.
107. Note the dissenting opinion by Townsend, J.
108.

94 Ga. App. 503, 95 S.E.2d 41 (1956).

109. 94 Ga. App. 619, 95 S.E.2d 725 (1956).
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MISCELLANEOUS

Several decisions handed down during the survey period are
placed in a miscellaneous category largely for reasons of convenience. In Fulton Bag and Cotton Mills v. Eudaly,"t0 an action
for damages based on the alleged negligence of an agent, it was contended that as the agent was a traveling salesman he was continuously
in scope because this was the rule in workmen's compensation cases,
but the court was unwilling to agree although no effort was made
to distinguish between "in scope of" and "in the course of." In Short
v. Glendale Mills,1 1' it was held that medical testimony to the effect
that an acute attack of thrombophlebitis, for which claimant had been
paid compensation, had subsided and the present disability was caused
by a chronic condition which had lasted for years, was sufficient
to support an award denying compensation. In Grooves v. Pacific
Employers Insurance Company,1 2 an award denying compensation
was affirmed by the technique of hearsay evidence and the observation
that the testimony of the claimant as to material issues was impeached.
And finally, in Fulton Bag and Cotton Mills v. Bentley, 113 in affirming an award to the claimant, the court observes that it is the duty
of the board, in fact finding, to consider all the evidence presented
to it, from the time the case is presented until the last evidence is received.
110.

111.
112.
113.

95 Ga. App. 644, 98 S.E.2d 235 (1957). This decision controlled two companion cases: Fulton Bag and Cotton Mills v. Bradley, 95 Ga. App. 647,
98 S.E.2d 238 (1957) and Fulton Bag and Cotton Mills v. Davidson, 95 Ga.
App. 647, 98 S.E.2d 238 (1957).
95 Ga. App. 238, 97 S.E.2d 541 (1957) .
94 Ga. App. 865, 96 S.E.2d 525 (1957).
94 Ga. App. 492, 95 S.E.2d 32 (1956).
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