
TRUSTS

By WILLIAM C. TURPIN*

There have been during the period under consideration six deci-
sions of the Supreme Court of Georgia having to do with trusts. Since
all of these decisions really turn on implied or resulting trusts, it
would be well for one who is undertaking to analyze these decisions
to read code sections 108-105, 106, 107, 108 and 110. As is so often
the case, the code states concisely and exactly what text writers take
volumes to express. This statement is not made in any sense to reflect
on Dr. Scott's magnificent treatise on trusts, which is heartily recom-
mended to anyone really interested in the subject, but simply to
direct attention once more to the fact that the Georgia lawyer can
find the law in the code if he will just look for it.

The case of Moore v. Wells1 was an action seeking to impose a
charitable trust on certain lands because of the provisions in a deed
which were held to be limitations and because there were no allega-
tions showing fraud by the purchaser which would result in a trust.
The court points out that education is a proper subject for charitable
trusts and that, where charitable trusts are created, the subject matter
of the trust can only be sold in accordance with code sections 108-408
and 409. There were certain allegations as to a sale to a member of
the County School Superintendent's family at a shockingly inadequate
consideration, which allegations were so shocking as to cause the
Chief Justice and one of the Justices to dissent, but after all, this
decision is not directly on a trust question but goes solely to the
quantum of proof.

Westbrook v. Westbrook2 is another attempt to engraft an implied
trust on a deed by parol. The gist of this case is that the doctrine
of trusts ex maleficio with respect to land can never be applied when
there is nothing more than a broken parol promise and that, to create
a constructive trust, it must have been made for the purpose of being
broken. This is just as liberal a rule of law as common safety would
justify, because if it were permitted to engraft a trust on a deed to
land by parol and nothing more, then our whole system of realty
tenure would be destroyed.
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1. Moore v. Wells, 212 Ga. 446, 93 S.E.2d 731 (1956).

2. Westbrook v. Westbrook, 212 Ga. 472, 93 S.E.2d 683 (1956).
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MERCER LAW REVIEW

Hasty v. Whatley3 illustrates the length to which the court will go in
protecting the interests of a wife under the Married Woman's Act.
Without intentional humor, it might be remarked that the zealous
protection which wives have always received in Georgia is not as neces-
sary these days of feminine domination as it was when, at least theo-
retically, she was a clinging vine. In this case, the widow brought
suit against the husband's administrator seeking to establish an im-
plied trust on the theory that he had held money which really belonged
to her. This case turns on the older case of Joseph v. Citizens &
Southern National Bank,4 and the law being as it is, the decision of
the supreme court inevitably follows.

We would not advocate any policy of judicial legislation of which
this country has had more than enough from its highest court which
should know better, but even so, the law must reflect a change in
times and customs, and we seriously doubt if 50 years from now
the law will not be entirely different from what it now is.

Hodges v. Hodges5 is still another effort to engraft a trust on a
deed by reason of what was alleged to be fraud. It would seem from
the statement of facts in the report of the case that it would have
been virtually impossible for the court to have reached any other

conclusion.

Douglas v. Sumner6 is another effort to set up an implied trust
without facts sufficient to show that a trust could or should be im-
plied. The second paragraph of the opinion states that a valid trust
may be created for a person who is sui juris where there is a remainder
over (citing Budreau v. Mingledort, 207 Ga. 538, 63 S.E.2d 326
[1950]). The Budreau case was decided in January, 1951, the testator
having died in 1946. The Douglas case was decided March 12, 1957,
it not being clear when the testator died. The act of February 17,
1950, (Ga. Laws 1957, page 310) provides that the trust remains execu-
tory whether or not any remainder interests be created so long as the
trustee has any powers or duties in regard to the trust property. A
consideration of the dates in question leaves some doubt as to why
the statement was made as it is made in this paragraph.

STATUTES

The General Assembly in its 1957 session passed two acts which
have to do with trusts and trust administration.

3. Hasty v. Whatley, 212 Ga. 466, 93 S.E.2d 740 (1956).
4. Joseph v. Citizens & Southern National Bank, 210 Ga. 111, 78 S.E.2d 193 (1953).
5. Hodges v. Hodges, 212 Ga. 479, 93 S.E.2d 721 (1956).
6. Douglas v. Sumner, 213 Ga. 82, 97 S.E.2d 122 (1957).
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Senate Bill 777 authorizes banks and trust companies in states
bordering on the State of Georgia to act in fiduciary capacities in
this state under certain conditions set out in that act. The provisions
are detailed and lengthy and the question probably of little general
interest; certainly any practitioner who desires to avail himself of
the act will necessarily have the full text before him.

House Bill 5238 is likewise very technical and of little general in-
terest. It deals with the unemployment trust fund in connection with
the unemployment compensation law and is, of course, important
to those who deal with that branch of administrative procedure.

CONCLUSION

The comparatively small number of trust cases and the na-
ture of those cases which did reach the supreme court as well
as the only two pieces of legislation dealing with trusts which
we have to consider raise a question of why the trifling amount of
litigation and the lack of any general legislation. Certainly, our
trust law needs re-examination and recodification. The growth of
trusts in number and value is phenomenal, and the concept of the
trust has almost completely changed in the last quarter of a century.
It is probably the most justifiable criticism of the law and lawyers
that we lag behind social and economic progress. By this it is not
meant to say that we should ever change the fundamentals which
underlie our legal system. It does mean that lawyers and legislators
are duty bound to provide the machinery whereby everyday lives can
be lived in an atmosphere which is not burdended with the fog of
outworn procedure.

7. (;a. Laws 1957, p. 278.
8. Ga. Laws 1957, p. 325.


