
TORTS

By FRANK C. JONES*

This year our appellate courts decided well over 100 cases in the

field of torts. Many of these decisions are interesting simply because

of the factual situations and an effort is made to briefly refer to them

as well as to discuss in more detail cases involving important law

points.

STATUTES

There was no change in the substantive law but several enactments

of a procedural nature are of some interest. The Safety Responsibility
Act was amended by increasing the minimum limits to 10/20.' The

definition of "non-resident" in the Non-resident Motorists' Act was

broadened to include any person who ceases to be a resident prior

to service, and provisions were also added for service upon the legal

representative of a deceased or incompetent driver.2 There were also
two minor amendments to the Uniform Act.3

TRESPASS

In a case of first impression the court of appeals held in Brooks

v. Ready Mix Concrete Company4 that damage to realty resulting

from blasting with dynamite constituted a direct trespass and that one

who voluntarily sets such force in motion is absolutely liable despite

the exercise of ordinary care. Some jurisdictions hold that only that

type of blasting which projects rocks so as to injure persons or prop-

erty is direct, and that blasting which, by creating a sudden vacuum,

shatters buildings or knocks down people is consequential, in which
latter case liability is grounded on negligence. 5 The court rejected this

distinction as being without logic.

Either an illegal breaking alone or an illegal search alone was held

to be sufficient to constitute a trespass within the meaning of section

*Member of the firm of Jones, Sparks, Benton & Cork, Macon; B.B.A., 1947, Emory
University; LL.B., 1950, Walter F. George School of Law, Mercer University:
Member Macon, Georgia, and American Bar Associations.

I. Ga. Laws 1957, p. 124.
2. Ca. Laws 1957, p. 649.
3. Ga. Laws 1957, p. 419 (authorized the establishment of speed zones in unin-

corporated areas) and p. 616 (changed the minimum height of headlamps
from 28" to 24").

4. 94 Ga. App. 791, 96 S.E.2d 213 (1956).
5. See 20 A.L.R. 2d 1375 et seq. for collection of cases pro and con from other

jurisdictions.
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27-301 of the code, which defines trespass as being "the breaking and
search."6

TROVER

The determinative question in several cases was whether there
had been a conversion. A mere default in the payment of installments
when due. in an automobile title-retention contract was held not to
constitute a conversion: section 107-101, making proof of conversion
unnecessary where the defendant is in possession, does not apply
where the property has been lawfully acquired by the defendant.7 A
money judgment for a plaintiff in trover is not a liability which is
dischargeable in bankruptcy and a discharge would be no defense
to a trover action based on conversion even though the bankrupt
had turned the property over to the bankruptcy trustee under court
order.8 Where the plaintiff had been adjudicated a bankrupt and the
defendant's claim for repairs was scheduled, the defendant having
retained the car under a mechanic's lien, and where the car was
surrendered to the defendant by the referee in bankruptcy, who de-
termined that the defendant's lien was greater than the value of the
car, it was held that trover would not lie since there had been no
conversion and plaintiff had no immediate right to recovery. 9

DEFAMATION

A petition alleging that the defendant, a street sales manager, told
the plaintiff, a newspaper street salesman, that "you owe me for news-
papers and you have snaked on me" and that the defendant, by impli-
cation, intended to accuse the plaintiff of stealing newspapers, stated
a cause of action. The word "snake" was held to be ambiguous, one
of its meanings, where used in dialect, being "to take slyly; to steal,
filch" and the petition had alleged that the criminal meaning was
intended.' 0

NUISANCE

The distinction between negligence and nuisance was pointed out
by the court of appeals with respect to the interesting factual situa-
tion posed in Stanley v. City of Macon." The plaintiff, a power

6. Hollinshed v. Shadrick, 95 Ga. App. 88, 97 S.E.2d 165 (1957).
7. Colonial Credit Company v. Williams, 95 Ca. App. 76, 97 S.E.2d 197 (1957).
8. Rich's, Inc. v. Montague, 95 Ga. App. 132, 97 S.E.2d 188 (1957).
9. Brewer v. Chapman, 94 Ga. App. 92, 93 S.E.2d 814 (1956).

10. Blackstock v. Fisher, 95 Ga. App. 117, 97 S.E.2d 322 (1957).
11. 95 Ga. App. 108, 97 S.E.2d 330 (1957).
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company employee, was injured while climbing on a light pole on
which the city had installed electrical traffic signals. Pointing out
that "nuisance" was the violation of an absolute duty whereas "neg-
ligence" was a failure to use the degree of care required in the par-
ticular circumstances, i.e. the violation of a relative duty, the court
held that the petition failed to allege knowledge by the city
of the defective insulation and was insufficient to state a cause of
action for maintaining a nuisance. Nor did the petition show an
actional private nuisance since plaintiff did not allege that the con-
dition was injurious by reason of its relationship to his home or
property in the neighborhood where it was located or that it con-
stituted an obstruction to the streets or sidewalks.

Mere apprehension of injury based upon the assumption that a
lawful business, such as a "half-way house" on the municipal golf
course, will be operated in an improper manner so as to constitute
a nuisance will not authorize an injunction. 12 Where it was sought
to enjoin the operation of a dog kennel as a private nuisance, the
supreme court applied the familiar rule that it is not necessary that
a noxious trade or business endanger the health of the neighborhood
if it produces that which is offensive to the senses and renders the
enjoyment of life and property uncomfortable.' 3

FRAUD AND DECEIT

A judgment in favor of a real estate broker for the commission he
would have earned on the sale of defendant's property, if defendant
had owned the property as he allegedly had represented, was reversed
because there was no evidence to show that the defendant had will-
fully concealed his lack of ownership in order to deceive and mislead
the plaintiff. The court concluded that all that was shown by the
evidence was that the defendant never told the plaintiff "that he did
not own the property" and held that this was not sufficient.' 4

MALPRACTICE

One of the most significant decisions of the survey period was that
of the supreme court in Shea v. Phillips. 15 This was a malpractice

12. Stephens v. Bacon Park Commissioners, 212 Ga. 426, 93 S.E.2d 351 (1956).
13. Miller v. Coleman, 213 Ga. 125, 97 S.E.2d 313 (1957).
14. Jackson v. Smith, 94 Ga. App. 697, 96 S.E.2d 193 (1956) ; The court of appeals

had held previously in Jackson v. Smith, 92 Ga. App. 677, 89 S.E.2d 526 (1955)
that the petition stated a cause of action, it being alleged that the defendant
misrepresented his ownership to deceive the plaintiff.

15. 213 Ga. 269, 98 S.E.2d 552 (1957).
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action against a surgeon based on his failure to exercise ordinary
care during a diagnostic operation to ascertain the location. and
extent of an aneurysm in the patient's abdomen. The surgeon in-
serted a catheter into the patient's artery for a distance of about thir-
teen inches and allegedly handled and manipulated it "in such a
rough and careless manner" that it was broken off and about six
inches remained in the artery. A second operation immediately fol-
lowed in an effort to locate the portion of the catheter which was
adrift in the patient's arterial system but this was unsuccessful. The
catheter became lodged in the artery near the knee of the patient's
right leg and resulted subsequently in amputation of that leg.

A nonsuit was granted by the trial court. This was reversed by the
court of appeals which held, in a 5-1 decision,1 6 that the evidence
was sufficient to raise a jury question as to the defendant's negligence
even though there was no expert testimony offered in behalf of the
plaintiff establishing such negligence. It was first observed that the
rule requiring expert testimony in malpractice cases, as best enun-
ciated in Pilgrim v. Landham,17 was intended to apply "only in
those cases where, on account of the involved character of the deceased
or the intricate nature of the processes necessarily employed in ascer-
taining its existence and progress, an expert witness cannot by his
testimony bring within the comprehension of intelligent laymen the
facts which must be known and understood in determining whether
the diagnosis was prudently made." The court then concluded that
this case was not, however, governed by the rule of the Pilgrim case
but by the doctrine of Caldwell v. Knight"s since the specifications of
negligence did not relate to the surgeon's diagnosis or choice of op-
erative procedure but to the manner in which the first operation was
executed and to his failure to call another surgeon into consultation
before beginning the second operation.

The supreme court granted certiorari and reversed the court of
appeals. Applying the words of Aristotle that "the physician ought to
be judged by the physician" the court stated that the rule in this
state was that laymen are not permitted to say what is proper medical
and surgical treatment ("for that is a medical question") except where
the result of medical treatment is apparent, as in the case of a shortened
limb. Three justices dissented because they felt, as did the court of

16. Phillips v. Shea, 94 Ga. App. 796, 96 S.E.2d 390 (1956).
17. 63 Ga. App. 451, 11 S.E.2d 420 (1940).
18. 92 Ga. App. 747, 89 S.E.2d 900 (1955). This case was subsequently tried and

in Caldwell v. Knight, 94 Ga. App. 827, 96 S.E.2d 331 (1956) it was held
that the evidence sustained a jury verdict for the defendant chiropractor.
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appeals, that no question of correctness of diagnosis or choice of
treatment was involved.

The full significance of this decision is not entirely clear at present.
Caldwell v. Knight, supra, was not cited and the supreme court may
not have intended to repudiate its holding. It is clear, however, that
our supreme court has, by this decision, adhered to the traditional
view that expert testimony is required in malpractice cases, contrary
to the trend in some jurisdictions toward modification or complete
abolition of this rule.

In other cases it was decided that a cause of action was stated against
an eye specialist for alleged negligence in using cocaine as an anes-
thetic, thereby increasing the danger of cataract formation and caus-
ing an acute glaucoma, 19 and against a physician who prescribed a
dosage of worm medicine.20

Although no question of medical malpractice was involved the
several actions against hospitals which were decided during the survey
period should perhaps be mentioned here.

In a suit against a hospital based on alleged negligence of a resi-
dent and nurse in inserting a needle containing a drug into the
patient's flesh rather than his vein, as intended, the court of appeals
decided that a nonsuit had been properly granted; there was no evi-
dence that the needle had been so inserted but merely that necrosis
could result if this had happened, and the evidence supported equally
the inference that the patient was hypersensitive to the drug.2 '

In each of two cases a hospital was alleged to have been negligent
in leaving a patient unattended in bed without side rails and in a
semi-conscious and/or drugged condition, thereby causing him to
fall to the floor. In one22 the court of appeals said a jury verdict for
the defendant was not only authorized but demanded since there was
no evidence the patient had been semi-conscious or under the influence
of drugs. A decision of that court upholding a jury verdict for the
patient in the second case 23 was reversed by the supreme court on other
grounds.24

19. Fleming v. Baker, 94 Ga. App. 255, 94 S.E.2d 132 (1956).
20. Frazier v. Davis, 94 Ga. App. 173, 94 S.E.2d 51 (1956). An allegation that a

doctor "knew or ought to have known" a given fact is a sufficient allegation
as to knowledge since the duty to know arises from the legal relationship
of physician and patient.

21. Camp v. Emory University, 95 Ga. App. 442, 98 S.E.2d 66 (1957).
22. Wills v. Emory Uiversity, 94 Ga. App. 734, 96 S.E.2d 220 (1956).
23. Executive Committee v. Ferguson, 95 Ga. App. 393, 98 S.E.2d 50 (1957). It

was stated that a charity hospital owes the same duty to a paying patient
as does a hospital operated for pecuniary gain and the same law is applicable
in both instances.

24. Executive Committee v. Ferguson, 213 Ga. 441, 98 S.E.2d 50 (1957).
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RAILROAD CASES

Several decisions turned primarily on the question of whether
the plaintiff could have avoided the consequences of the alleged neg-
ligence of the defendant railroad. Central of Georgia Railway Com-
pany v. Roberts25 was a suit by an inexperienced passenger who was
injured when he fell over a concealed encasement box while running
along side a moving train in an effort to board it. It was alleged
that the railroad was negligent in having sent the passenger to the
wrong side of the train and in failing otherwise to give him proper
instructions for boarding. In reversing the court of appeals 26 and
affirming the trial court's order sustaining a general demurrer, the
court concluded that all of the alleged acts of negligence preceded the
plaintiff's attempt to board the train and that he could have avoided
the accident by exercising ordinary care. In two other cases a con-
trary result was obtained.2 7

It was held that adoption by a county of the stock or "no-fence"
law did not make a cow a trespasser upon the right of way of a rail-
road so as to change the railroad's duty from that of ordinary care
to a duty not to willfully and wantonly injure a cow after its presence
was discovered,2 8 although the fact that the stock law is in operation
may generally be considered along with all other facts and circum-
stances of the case. A judgment for the plaintiff motorist in a crossing
collision was reversed because the trial court erroneously charged that
a failure to blow the whistle, as required by section 94-506, would be
negligence per se, the accident having occurred within a municipal-
ity.29

25. Central of Georgia Railway Company v. Roberts. 213 Ga. 149, 97 S.E.2d 149
(1957).

26. Central of Georgia Railway Company v. Roberts, 94 Ga. App. 600, 95 S.E.2d
693 (1956).

27. Southern Railway Company v. Thornton, 94 Ga. App. 278, 94 S.E.2d 152 (1956).
(Curvature of the railroad tracks created an optical illusion that the train

was on a different track and the deceased could not have discovered this
illusion in time to get off the track on which the train was actually traveling) ;
Padgett v. Central of Georgia Railway Company, 95 Ga. App. 96, 96 S.E.2d
658 (1957). (No one of the elements alleged was "so contrary to human
probabilities as to allow this court to say as a matter of law that it is untrue.")

28. Atlantic Coast Line Railroad Company v. Scott, 95 Ga. App. 70, 97 S.E.2d
325 (1957). The court quoted extensively from an article in 11 Ga. Bar
Journal 495, wherein it was pointed out that a greater degree of care is
owed to a trespassing cow than to a "mere human."

29. Georgia Railroad & Banking Company v. Cook, 94 Ga. App. 650, 95 S.E.2d
703 (1956).
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"SLIPPING, TRIPPING AND FALLING"

The question in most cases was whether a cause of action was
stated as against general demurrer.

It was held that the petition was sufficient where the plaintiff:
slipped on a marble stairway covered by a thin layer of oil which
was similar in color and appearance to the steps and could not be
seen unless one stooped and inspected; 30 fell when her foot slipped
on a slick wooden floor and caught in a small hole, which was invis-
ible except by close inspection and of which the store owner had
actual knowledge; 31 tripped over a low box which protruded into
a poorly-lighted aisle; 32 fell after stepping into a pit ten inches below
the floor level and concealed by ferns overflowing pots set in the
pit; 33 and stuck a long splinter into his foot while walking barefoot on
a poorly-lighted floor.34 A store owner which had reconstructed the side-
walk abutting its store and in so doing had used a substance which was
inherently slippery, particularly when wet, and had changed the grade,
was held to be liable to a pedestrian who fell on a segment of orange
on the sidewalk even though the owner did not have actual knowledge
the orange was on the walk and would not have been liable if this
alone had caused the fall.3 5 It was held that a cause of action was
stated by a restaurant patron who, because of dim light, was unable
to see that there were two levels and that he had to step down to
reach his table,3 6 and by a patron attending a fireworks display where
the defendant's flood lights were turned off during the show and not
turned back on thereafter and the patron, after sitting a short while,
began to leave and fell in so doing.37 The court refused in these last
two cases to apply the "dark stairway" decisions. 38

When the patient of an eye doctor was placed in a chair which was
raised and medication was applied to her eyes and she was left alone,
and the patient later tried to get down from the chair without assis-
tance and was injured, it was held that she was the author of her own
misfortune.39 A similar result was reached in a petition by a news

30. American Legion v. Simonton, 94, Ga. App. 184, 94 S.E.2d 66 (1956).
31. Jones v. Hunter, 94 Ga. App 316, 94 S.E.2d 384 (1956).
32. Stanfield v. Forrest Five to Five Dollar Stores, 95 Ga. App. 739, 99 S.E.2d

167 (1957).
33. Rich's, Inc. v. Townsend, 94 Ga. App. 761, 96 S.E.2d 332 (1956).
34. Harris v. Mayes, 94 Ga. App. 505, 95 S.E.2d 26 (1956).
35. Belk-Matthews Company v. Thompson, 94 Ga. App. 331, 94 S.E.2d 516 (1956).
36. Whitsett v. Hester-Bowman Enterprises, Inc., 94 Ga. App. 78, 93 S.E.2d 788

(1956).
37. Southcastern Fair Association v. Taylor, 94 Ga. App. 495, 95 S.E.2d 22 (1956).
38. E. G. Mattox v. Atlanta Enterprises, 91 Ga. App. 847, 87 S.E.2d 432 (1955).
39. Robinson v. Campbell, 95 Ga. App. 240, 97 S.E.2d 544 (1957).
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vendor who was injured while descending a metal stairway which
was slick and wet and had no rail, it appearing that the plaintiff
had traveled the stairway before and knew its condition.40 No cause
of action was stated where a patron in a drive-in theater fell over a
beer can while returning to his car from a concession stand, it not
appearing that the defendant should have discovered the existence
of the can in the exercise of ordinary care. 41 A petition by a tenant
who fell down a stairway consisting of steps of different widths was
held subject to general demurrer; it was alleged that the steps were
of the same color but not that they were uneven and the court con-
cluded, from a proper construction, that the tenant could have dis-
covered that the steps were of different widths if he had been in the
exercise of ordinary care.42 A verdict in favor of a restaurant patron
where the petition had alleged that the fall was due to a difference
in levels, the slippery floor, and poor lighting, was reversed because
of a charge that the plaintiff could recover if the defendant was guilty
of "some one" of the acts of negligence alleged, the court holding
that its prior decision in this case that a cause of action was stated
was based on the combination of these factors.43

The evidence was held to support a verdict against a city for
negligence in placing defective planks across a draining ditch between
street and sidewalk without securely fastening the planks to the
ground.44 A nonsuit was properly granted where plaintiff fell on a
sidewalk, there being no evidence that the city had accepted it; mere
use by members of the public is not sufficient. 45

PROxIMATE CAUSE

In Southern Bell Telephone & Telegraph Company v. Spears,46 the
supreme court reversed the court of appeals, and held that irrespective
of whether the mere act of placing a telephone pole within four
inches of the paved portion of a public street which had no raised
curb could, in and of itself, constitute negligence, it appeared from

40. Buchanan v. Atlanta Newspapers, Inc., 95 Ga. App. 428, 98 S.E.2d 96 (1957).
41. Jones v. West End Theatre Company, 94 Ga. App. 299, 94 S.E.2d 135 (1956).
42. Huey v. Nix, 94 Ga. App. 498, 95 S.E.2d 339 (1956).
43. Pilgreen v. Hanson, 94 Ga. App. 423, 94 S.E.2d 752 (1956). See Pilgreen v.

Hanson, 89 Ga. App. 703, 81 S.E.2d 18 (1954) for first appearance.
44. City of Commerce v. Bradford, 94 Ga. App. 284, 94 S.E.2d 160 (1956) (verdict

for $60,0000.00). See Bradford v. City of Commerce, 91 Ga. App. 581, 86 S.E.2d
645 (1955). The city would not have been liable if defective maintenance
alone was alleged since this was not a bridge at a regular public crossing
and there was no duty to maintain.

45. Kesot v. City of Dalton, 94 Ga. App. 194, 94 S.E.2d 90 (1956).
46. 212 Ga. 537, 93 S.E.2d 659 (1956).
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the facts of the petition that the placing of the pole was not a proxi-
mate cause of injuries received by a guest in an automobile which
collided with the pole since it appeared that the left side of the car
had hit the pole. The court clearly did not undertake to decide the
question of negligence and the result of this decision is to leave the
law on that point in an undetermined state. 47

Certiorari was also granted and the court of appeals reversed
in Gulf Oil Corporation v. Stanfield.4s A car which was unlawfully
parked on the unpaved portion between two intersecting highways
was struck by a speeding truck and knocked into a steel sign pole
which had been erected by the defendant Gulf Oil Corporation, there-
by causing the death of plaintiff's daughter. The court of appeals
reversed the order of the trial court sustaining Gulf's general demur-
rer and held that the erection of the steel pole and large sign thereon
in violation of statute acted as an invitation to a motorist to illegally
park his automobile on the right of way where the collision occurred
and that there was a jury question whether this was a concurring
proximate cause. The supreme court rejected this contention and
concluded that Gulf could not reasonably have anticipated the sub-
sequent acts and that the intervening conduct of the two drivers
was the proximate cause of the plaintiff's damages.

There were a number of situations involving injuries to guests in
collisions with parked or suddenly stopped vehicles on the highways. 49

Where the host driver had a clear view of a parked tractor-trailer
for a distance of 300 feet but because of its size, shape and color
thought that it was moving until he was only a few yards away, it
was held that a cause of action was stated against the driver of the
parked vehicle; the negligence of the host driver would intervene
so as to be the sole proximate cause and relieve the driver of the
parked truck from liability only where the host failed to exercise
ordinary care to avoid the collision after he had discovered the con-
sequences of the truck driver's negligence. 50 Where a host driver was

47. It was erroneously indicated by the writer in 8 MERCER L. REiv. at p. 176, in
mentioning the supreme court decision, that the question of negligence had
been passed upon.

48. 213 Ga. 436, 99 S.E.2d 209 (1957).
49. See, for example, Pitts v. Farlow, 94 Ga. App. 314, 94 S.E.2d 391 (1956) and

cases cited in notes 50 and 51, infra. All cited Atlantic Coast Line Railroad
Co. v. Coxwell, 93 Ga. App. 159, 91 S.E.2d 135 (1955); see 8 MERCER L. REv.
178-9.

50. Pittman v. Staples, 95 Ga. App. 187, 97 S.E.2d 630 (1957). 'rhe court also
said that section 68-1670 which prohibits parking within twelve feet of the
center line would not, as applied to a four-lane highway, be construed as
meaning the center of the space between the two roadways.
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200 feet behind a vehicle when it suddenly stopped in front of him
and the host did not attempt to apply his brakes until he was 100
feet away it was held that his negligence was not such as to bar a
recovery by a guest in his car against the driver of the vehicle in
front.51 It was held that a plaintiff driver who had a clear view of
an excavation for a distance of 400 feet could have avoided collision
either by stopping or turning his automobile and that a general de-
murrer should have been sustained.52

AUTOMOBILE LAW

Again this year a major percentage of the cases in the torts field
involved motor vehicle accidents. It is difficult even to describe briefly
the diverse factual situations posed in those cases and reference is
here made only to decisions of particular interest.

Where a guest requests permission to leave the car and this is refused
he is thereafter owed the duty of ordinary care and this is true even
though the petition alleges gross negligence. 53 A deputy sheriff trans-
porting a prisoner in his custody owes the prisoner the duty of exer-
cising ordinary care and no duty devolves upon the prisoner, since
he has no control over the vehicle, to direct or suggest the manner
in which the officer drives. 54 The supreme court held that where an
attorney had agreed to work late if a client would provide supper for
both and the client was injured while the attorney was driving to
supper the client was a guest rather than an invitee and the attorney
would only be liable for gross negligence.55 In Collis v. Ashe 5' it was

51. Associated Transports, Inc. v. Greeson, 94 Ga. App. 47, 93 S.E.2d 417 (1956).
52. Atlanta Gas Light Company v. Brown, 94 Ga. App. 351, 94 S.E.2d 612 (1956).

The court reasoned that excavations and obstructions of this sort are so com-
mon today that they should be anticipated.

53. Anderson v. Williams, 95 Ga. App. 684, 98 S.E.2d 579 (1957). However, see
Cobb v. Coleman, 94 Ga. App. 86, 93 S.E.2d 801 (1956): the petition alleged
that the plaintiff "repcatedly" asked the defendant to slow down and let
him out" but the case was plead, tried and decided by the appellate court
on the theory of gross negligence. (It was also held in this case that a charge
that a violation of former section 68-301 would be negligence per se was not
harmful error since the jury had to determine that the defendant was guilty
of simple negligence if it decided the statute had becn violated.) See also
U. S. Fidelity and Guaranty Co. v. Sanders, 94 Ga. App. 904, 96 S.E.2d 531
(1957) ; although the petition alleged gross negligence a charge that this must
be established was held erroneous since the plaintiff was entitled to recover
on proof of ordinary negligence of defendant.

54. Chadwick v. Stewart, 94 Ga. App. 329, 94 S.E.2d 502 (1956).
55. Holland v. Boyett, 212 Ga. 458, 93 S.E.2d 662 (1956). It was held that the

court of appeals had erroneously ruled in Holland v. Boyett, 93 Ga. App.
497, 92 S.E.2d 222 (1956) that the trip to supper was a part of a "joint enter-
prise" and that the attorney owed the duty of ordinary care.

56. 212 Ga. 746, 95 S.E.2d 654 (1956).
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pointed out that gross negligence may be established solely by cir-
cumstantial evidence.57 Real significance was given in one case s58 to
the maxim that "speed alone does not constitute gross negligence",
it being held that the host's demurrer should be sustained where it
was alleged that another vehicle suddenly crossed the center line and
collided with him and the principal negligence alleged on the part
of the host was excessive speed. 59

Knowledge by a motorist that a pedestrian is under a handicap
and in a position of danger may be considered by the jury."° In the
absence of facts to the contrary a motorist is not required to anticipate
that anyone will be lying on a highway. 6' The presumption that an
operator of a motor vehicle has a clear view of unilluminated objects
on the road that come within the range of the lights of his vehicle
should not be extended, said the court of appeals, to require a driver
to be able to discover "the shifting position of such objects, particu-
larly where the objects move gradually from one position to an-
other." 62 In Stroud v. Doolittle, 3 it was held that a schoolbus driver
who stopped to discharge a passenger would not violate section 68-1670
(a) 15 (the statute prohibiting parking within twelve feet of the

center line of a highway) since this statute must be construed in
part materia with section 68-1667, which authorizes a school bus
to stop for this purpose.

In the interesting case of Gleason v. Rhodes Center Pharmacy, Inc.,6 4

the plaintiff's vehicle had stopped at an intersection pursuant to a
red traffic light when it was struck in the rear by the defendant's
vehicle, and the question presented to the court of appeals was whether
the trial court had correctly submitted to the jury the issue of compara-
tive negligence on the plaintiff's part, there being evidence that

57. The limitations of Minkovitz v. Fine, 67 Ga. App. 176, 19 S.E.2d 561 (1942)
were clearly stated. It had been held in that and a number of subsequent
cases that the rule of res ipsa loquitur is inapplicable to guest cases because
an inference of gross negligence is not permitted and that where the
cause of an accident is unexplained a verdict for the defendant host is de-
manded. Another case in the survey, RUpek v. Pig'n Whistle, Inc., 94 Ga.
App. 404, 94 S.E.2d 747 (1956), stated the familiar rule that res ipsa loquitur
becomes inapplicable whenever there is evidence as to the cause of an accident.

58. Conklin v. Jones, 95 Ga. App. 677, 98 S.E.2d 638 (1957).
59. See Parker v. Bryan, 93 Ga. App. 99, 91 S.E.2d 49 (1955) for an enumeration

of the types of circumstances which may amount to gross negligence when
coupled with speed.

60. Burgamy v. Melton, 95 Ga. App. 306, 97 S.E.2d 627 (1957).
61. Blackwell v. Southland Butane Gas Company, 94 Ga. App. 128, 93 S.E.2d 833

(1956).
62. Rogers v. Johnson, 94 Ga. App. 666, 96 S.E.2d 285 (1956).
63. 213 Ga. 32, 96 S.E.2d 876 (1956).
64. 94 Ga. App. 439, 95 S.E.2d 293 (1956).
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the plaintiff had not given a hand signal as required by a city ordi-
nance. Although apparently recognizing that such an ordinance would
require a hand signal even when one was stopping for a red traffic
light it was held that since the defendant testified he knew the plain-
tiff was stopping by having seen the plaintiff's brake light he had
notice of the fact and failu're to give a hand signal, even though
negligence per se, could not have contributed to the collision and
was not negligence upon which a finding against the plaintiff could
be predicated. In another decision the court emphasized that, con-
trary to the usual notions of most laymen, the mere fact that one
vehicle is struck in the rear by another vehicle is not sufficient to
fix liability on the driver of either and that "a leading vehicle has
no absolute legal position superior to that of one following." 65

In Everett v. Cleggj8 it was contended that the defendant suddenly
drove through a stop sign in front of the plaintiff and that the plain-
tiff swerved to the right in an effort to avoid the collision but was
unable to do so. The trial court charged that if the plaintiff was
imperiled by reason of the defendant's negligence and he had two
ways of conduct open, one safe and the other obviously dangerous, it
was his duty to adopt that course which was safe and if he failed
to do so and was injured by adopting the obviously dangerous course
he could not recover. The supreme court held that this stated an
erroneous principle in that it placed an absolute duty on the plain-
tiff to select a safe course or be barred from recovery without regard
to whether the plaintiff was at the time and in the light of all the
circumstances as they appeared to him acting as an ordinarily pru-
dent person. In other words, the plaintiff could only be charged with
the duty of exercising ordinary care under the circumstances.

MASTER AND SERVANT

Robbins Home Improvement Company, Inc. v. Guthrie67 was an ac-
tion against a building contractor for negligence of a subcontractor
in causing a flash fire. The court of appeals held the defendant liable
because the prime contract did not authorize or provide for the
employment of subcontractors.68 In reversing the supreme court
pointed out that the only instances in which an employer of an in-

65. Hay v. Carter, 94 Ga. App. 382, 94 S.E.2d 755 (1956).
66. 213 Ga. 168, 97 S.E.2d 689 (1957), reversing Everett v. Clegg, 94 Ga. App.

725, 96 S.E.2d 382 (1956).
67. 213 Ga. 138, 97 S.E.2d 153 (1957).
68. See Guthrie v. Robbins Home Improvement Company, Inc., 94 Ga. App. 578,

95 S.E.2d 737 (1956).
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dependent contractor (here the prime as employer of the sub) is
liable for the contractor's negligence are those enumerated in sec-
tions 105-501, 502 of the code. It was alleged that the use of certain
volatile material was inherently dangerous "near an open fire"; the
court said this exposed the fatal weakness of the petition since the
pertinent statutory exception holds the employer liable only when
the work to be done is inherently dangerous "however carefully done."

Young v. Kickliter 9 was a suit against a country music singer based
on negligence of his alleged agent. It was established that while de-
fendant was in military service the driver kept his name before the
public by passing out photos, calling on disc jockeys, etc., all without
compensation. At the time of the accident he was driving the car
with permission of defendant's wife and was on his way to a night
club (where he intended to give a picture of defendant to anyone
he thought might want one). A nonsuit was granted by the trial court.
This was reversed by the court of appeals, 0 which held a jury ques-
tion was presented. The supreme court, in turn, reversed the court
of appeals and held that the evidence compelled the conclusion that
at the time of the collision the driver was on a purely personal mission
in no way connected with defendant's business.

The presumption that an agent who is operating a car owned by
his principal at the time of collision is in the course of his employ-
ment was not to be overcome by the agent's testimony that he was
on a personal mission since the agent's testimony was impeached by
other evidence tending to disprove the material facts testified to by
him

1

MISCELLANEOUS

Basing its decision on the principle that a child is to be considered
as in being from the time of its conception where it will be to the
benefit of the child to be so considered, and expressly refusing to be
concerned with "the extreme difficulties as to proof" which might
be presented, the supreme court held in the significant decision of
Hornbuckle v. Plantation Pipe Line Conpany72 that a child born after

69. 213 Ga. 42, 96 S.E.2d 605 (1957).
70. Kickliter v. Young, 94 Ga. App. 442, 95 S.E.2d 333 (1956).
71. Swift & Co. v. Lawson, 95 Ga. App. 35, 97 S.E.2d 168 (1957). A verdict of

$80,000.00 for the death of a 38 year old man earning $3,600.00 per year was
declared exccssive.

72. 212 Ga. 504, 93 S.E.2d 727 (1956), reversing Plantation Pipe Line Co. v.
Hornbuckle, 93 Ga. App. 391, 91 S.E.2d 773 (1956).
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an injury sustained at any period of its pre-natal life can maintain
an action to recover damages therefor.73

Dixon v. RosS7 4 was a suit by a widow for the wrongful death of
husband, a railroad employee, resulting from a collision between a
train and a truck. The widow, in her capacity as administratrix of
her deceased husband's estate, had previously brought suit against
the railroad under the F.E.L.A. and had recovered a judgment. The
court of appeals held that such recovery precluded a suit against
the truck owner under the wrongful death statute of Georgia, reason-
ing that each statute permitted substantially the same amount of
recovery and that to hold otherwise would permit a double recov-
ery for the same wrong. It was stated that the plaintiff had the option
of suing the railroad alone under the federal statute or, of suing either
or both the railroad and trucking company under the state statute
and that she had exercised this option.75

Holland v. Phillips76 was an action against a prime contractor which
had contracted with the State Highway Department to construct a
highway and bridge, and a subcontractor which had contracted with
the prime contractor to construct the bridge, to recover for the death
of a guest in an automobile which was driven onto an uncompleted
bridge at night and into the creek, allegedly because the contractors
were negligent in failing to erect barricades and signs. A clause in the
prime's contract with the State Highway Department whereby the
prime obligated itself to erect and maintain signs and barricades
inured to the benefit of the general public, said the court, and a
cause of action was stated against both defendants.

73. Chief Duckworth concurred specially because he felt that the question of
whether a child had become "quick" at the time of an accident should be
a question of fact and not of law. He disagreed strongly, however, with the
majority view, stating that "the cell is not the person of any one" and
suggesting that this ruling will cause the courts "to become the dumping
grounds for faked and fraudulent suits." He further said: "If a baby can
sue for injuries sustaincd five seconds after conception, as the majority rules,
why not allow such suits for injuries before conception, even unto the third
and fourth generations'" In a dissenting opinion Justice Almond expressed
the opinion that the limit of reasonableness had been reached in Tucker v.
Howard L. Carmichael & Sons, 208 Ga. 201, 65 S.E.2d 909 (1951), where
it was held that a child could sue for injury received by it while in its
mother's womb at a time when the mother, quick with child, was on the
way to the hospital to give birth to the child, and that the majority opinion
"opens the field of conjecture and speculation as to the time when conception
takes place."

74. 94 Ga. App. 187, 94 S.E.2d 86 (1956).
75. Judge Quillian dissented on the ground that two different rights arose out

of the occurrence and the satisfaction of one would not be a bar to prosecu-
tion of the other.

76. 94 Ga. App. 361, 94 S.E.2d 503 (1956).
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The doctrine of immunity from tort liability of governmental in-
strumentalities was substantially affected by the decision of the supreme
court in Knowles v. Housing Authority of the City of Columbus.7 T

This was a suit by an injured tenant against a housing authority
created pursuant to Chapter 99-11 of the Code. The court of appeals78

held that a general demurrer was properly sustained because the func-
tion of such an authority was governmental in nature and a tort
action could not be maintained against it even though it was pro-
vided by statute that the authority could "sue and be sued." The
supreme court, in reversing the court of appeals and the trial court,
distinguished those cases which have held that the State Highway
Department, a county, or a city could not be sued in tort even though
given legislative authority to sue or be sued by pointing out that
in each of these the defendants were performing a purely governmen-
tal function for which it made no charge and from which it received
no income or revenue. Here, said the court, the injury complained
of was inflicted by the defendant while engaged in the performance
of a remunerative business transaction with the public pursuant to
the consent statute.

In an action against a manufacturer of feed containing bone meal
for anthrax damage to cattle, it was held that the evidence sustained
a verdict for the plaintiff even though he had purchased the feed
from a dealer rather than directly from the manufacturer. 79 A nonsuit
was declared erroneous in an action against a hotel for an assault
committed by its desk clerk after the plaintiff, a registered guest, had
asked the clerk to establish credit for his wife at another hotel; it
was within the scope of the clerk's employment to courteously reply to
all requests of a patron of a lawful and moral nature regardless of
whether the hotel could reasonably be expected to grant such requests,
and the assault was not a purely personal act of the clerk.8 0

A mother who came to the home of her daughter and son-in-law
to assist in preparing for a party and to assist the daughter in dress-
ing was not a mere licensee, said the court of appeals, but was an

77. 212 Ga. 729, 95 S.E.2d 659 (1956).

78. 94 Ga. App. 182, 94 S.E.2d 55 (1956).

79. G. Bernd Company v. Rahn, 94 Ga. App. 713, 96 S.E.2d 185 (1956). Evidence
that defendant had not, after receiving notice of an anthrax outbreak and
of dangers in use of certain bone meals, taken any steps to withdraw feed from
market, was held admissible.

80. Newton v. Candace, Inc., 94 Ga. App. 385, 94 S.E.2d 739 (1956).
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invitee, to whom the son-in-law owed the duty to exercise ordinary
care to keep the premises safe."'

A child who was left with a guest at defendant's motel and who
caught her hand in a wringer attachment of an electric washing
machine in a public washroom was held to be at most a licensee,
despite allegations that the machine was an attractive nuisance and
a mantrap.82

A merry-go-round was treated as a "dangerous instrumentality" in
Land v. Amusement Vending Company.83 It was held that the operator
was bound to see that no bottle was carried on the merry-go-round
or dropped in the immediate vicinity thereof before it was put in
operation, and that the petition stated a cause of action for injuries
received by an invitee struck by flying glass which was thrown by
centrifugal force.

Where the work of an independent contractor is completed, and
turned over to and accepted by the owner, the contractor is not liable
to third persons for injuries subsequently suffered by reason of the
condition of the work, even though he was negligent in carrying out
the contract, unless the work is a nuisance per se, or inherently or
intrinsically dangerous, or so defective as to be imminently danger-
OUS.

8 4

81. Martin v. Henson, 95 Ga. App. 715, 99 S.E.2d 251 (1957). This decision seems
contrary to the rule in the majority of jurisdictions that the plaintiff under
these circumstances would be a "social guest" and thus a mere licensee to
whom was owed only the duty that the premises must not contain pitfalls,
mantraps, or the like. See 25 A.L.R.2d 599 et seq.

82. Ricks v. Boatwright, 95 Ga. App. 267, 97 S.E.2d 635 (1957).
83. 94 Ga. App. 743, 96 S.E.2d 337 (1956).
84. Queen v. Craven, 95 Ga. App. 177, 97 S.E.2d 523 (1957).


