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I. CASES

The insurance cases decided during the past survey period are of
more than usual importance because several decisions were reached
which could not have been predictcd on the basis of existing law.
While it is debatable whether these cases lend more or less stability
to the field, it is certain that they are essential to any comprehen-
sive view of the Georgia insurance scene.

An unusual-not to say astounding-result was reached in Inter-
state Life and Accident Insurance Co. v. Hulsey.1 The case involved
an accidental death policy which provided that the cestui que vie
would be covered while a fare paying passenger on a steamship. At
the time of his death, the insured, a member of the United States
Marine Corps, was returning from a pass and proceeding by motor
launch to the naval vessel to which he was regularly assigned. The
launch overturned and he was drowned. The question, simply stated,
was whether a Marine riding aboard a Government motor launch
was a fare paying passenger on a steamship. The court of appeals
held that he was. After discounting the application of a war clause
on the basis that the death was not an immediate result of hostilities,
the court based its decision on two major points:

1. The motor launch on which decedent was riding was an integral
part of the naval vessel to which he was assigned. Since the naval
vessel was a steamship, one aboard the motor launch could properly
be considered to be aboard a steamship.

2. The valid pass which the decedent held plus the uniform which
he wore were the legal equivalent of a fare, and decedent could be
considered the legal equivalent of a fare paying passenger.

While the other points decided in this case are sound, the defini-
tion given to the term "fare" is certainly unique. It is very doubtful
that such a meaning was ever contemplated by the parties to the
insurance'contract.

A decision of this nature is disturbing not primarily because of the
injustice in the particular case, but because of the nature of the
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precedent which it sets. Throughout the history of Anglo-American
jurisprudence, one of the predominant functions of the courts has
been to render stable and predictable man's contractual relations
with his fellows. How can this function possibly be carried out when
judges assume the right to construe unambiguous language2 and the
meaning of even the clearest provision must remain in doubt until
the end of the last appeal?

Construction of a policy was also involved in Pilot Life Insurance
Co. v. Morgan3 which involved scholastic accident insurance. The
clause in question provided that "no payment of any kind shall be
made for injury, death or any other loss caused, wholly or partly,
directly or indirectly, by ...hernia of any kind, however caused."
The claimant had received a blow which had resulted in a hernia,
and the claim was for medical expenses incurred in treating the
hernia. The court held that while the hernia itself was the result
of an insured injury, the expenses incurred in the treatment of the
hernia were "loss caused by hernia" and therefore expressly excluded
from coverage.

In reaching this result the court pointed out that decisions of this
nature must depend in each case upon the exact wording of the
policy involved, and on that basis he court distinguished this case
from Atlanta Accident Ass'n v. Alexander.4 While it is true that the
language in the two cases is not identical, an exceedingly fine distinc-
tion has been made and it is impossible to say which case will determine
future controversies.

The case of Fire & Casualty Ins. Co. of Conn. v. Fields involved a fire
insurance policy which provided that the policy would not cover any
loss occurring after the insured building had been unoccupied for more
than sixty consecutive days. The policy further stated that no waiver
of this exclusion would be valid unless expressed in writing. After
the building had remained vacant for more than eighty consecutive
days-a fact known to the insurance agent who nevertheless continued
to collect premiums on the policy-the building was destroyed by
fire. When the owners filed their claim, the insurance company
relied on the express provision of the policy. The court of appeals,5

however, applied the general rule that notice to the agent is notice
to the principle and held that it would be "a fraud upon the insureds"

2. See in this respect the language of Chief lustice Duckworth when this same cas,.
was before the supreme court on another point. Hulsey v. Interstate Life
& Accident Ins. Co., 207 Ga. 166, 60 S.E.2d 353 (1950).

3. 94 Ga. App. 394, 94 S.E.2d 765 (1956).
4. 104 Ga. 709, 30 S.E.2d 287 (1898).
5. 94 Ga. App. 272,94 S.E.2d 113 (1956).
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to deny their recovery. This result was reached on the basis of a single
case6 which actually reached a contrary result. All other applicable
law seems to have been reserved for citation in Judge Quillian's able
dissent. The supreme court granted certiorari and in a heavily docu-
mented decision 7 unanimously reversed the court of appeals. Speaking
through Justice Almand, the court held, inter alia, that "the insureds
were bound to know the rights of the insurer and that they could not
be relinquished except in the manner provided by the policy." The
fact that the agent had accepted premiums when he knew that the
building had been vacant for more than sixty days did not estop
the company from asserting the express provisions of the policy.

Foster v. Cheeks was an action to have a contract of adoption spe-
cifically enforced. Plaintiff's stepfather had agreed to adopt her
but had died before fulfilling the agreement. He had been the cestui
que vie of a life insurance policy the beneficiary of which would be
his "child or children" if he had any. Once the court had determined
that the contract of adoption should be specifically enforced, the
question arose whether the term "child" as used in the policy should
be interpreted to include adopted children. Since neither the Federal
Employees' Group Life Insurance Act,9 under which the policy was
issued, nor the policy itself defined the word in question, the court
turned to the Georgia law for guidance. It was held that under the
Georgia law' 0 a completed legal adoption would have entitled the
plaintiff, as a child of the cestui que vie, to the proceeds of the policy.
Therefore, since plaintiff is entitled to specific performance of the
adoption contract, she is entitled to the proceeds of the insurance
policy.

In Davis v. Travelers Indemnity Co. i" an automobile liability insur-
ance policy provided: " . . . this policy may be cancelled by mailing

to the named insured at the address shown in the policy written
notice stating when not less than five days thereafter such cancella-
tion shall be effective. The mailing of notice as aforesaid shall be
sufficient and the effective date and hour of cancellation stated in
the notice shall become the end of the policy period . . ." The court
gave full effect to this provision and held that when it is undisputed
that notice of cancellation was mailed according to the provision of
the policy, cancellation is satisfactorily proved. It is unnecessary for

6. Sparks v. Nat'l. Union Fire Ins. Co., 23 Ga. App. 38, 97 S.E.2d 462 (1918).
7. 212 Ga. 814, 96 S.E.2d 502 (1957).
8. 212 Ga. 821, 96 S.E.2d 545 (1957).
9. 5 U.S.C.A., Ch. 24 §. 2091-2103.

10. Ga. Laws 1949, p. 11,57. GA. CODE . 74-414 (1933).
11. 94 Ga. App. 102, 93 S.E.2d 810 (1956).
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the insuror to establish that the insured actually received the written
notice.'

2

Reserve Life Insurance Co. v. Peavy13 was a suit on a hospitaliza-
tion policy covering the plaintiff and his wife. After a verdict for the
defendant life insurance company, the trial judge had granted plain-
tiff's motion for a new trial. The case centered on whether the poli-
cies had been cancelled when the plaintiff's wife became ill, but the
only real issue on this appeal was whether the trial judge had abused
his discretion in granting a new trial. Although there had been
some correspondence between the parties regarding a cancellation, the
language was equivocal. The court of appeals held that since the
evidence did not, as a matter of law, demand a verdict for the defen-
dants, the trial court did not abuse its discretion in granting a new
trial.

Iowa Hardware Mutual Insurance Co. v. Calif 14 involved what is
known as a combination policy. This is actually two policies, one cover-
ing the interest of the equitable owner of the automobile and the other
protecting the interest of the bank through which the vehicle is
financed. The plaintiff, who was the equitable owner of the insured
automobile, brought an action against the insurance company to
recover expenses for injuries sustained in an accident which he
contended was covered by the policy. The insurance company de-
fended on the ground that they had cancelled both policies prior to
the accident in accordance with a cancellation provision contained
in the policy which covered the bank's interest. The policy covering
the plaintiff's interest had no cancellation clause. The court held that
since the clause in the bank's policy was not a part of the plaintiff's
policy, cancellation under that clause could have no effect on the
plaintiff's rights.

Globe Indemnity Co. v. Hall5 was an appeal from a verdict allow-
ing recovery under an insurance policy in spite of certain misrepre-
sentations. When applying for medical expense insurance the appli-
cant failed to mention previous treatment of a pelvic inflammation.
In discussing the question of material misrepresentation the court
reiterated the proposition that the test was not whether loss was
effected by the misrepresentation but whether the risk of coverage

12. Citing Genone v. Citizens Ins. Co. of N. J., 207 Ga. 83 (2), 60 S.E.2d 125
(1950).

13. 95 Ga. App. 195, 97 S.E.2d 542 (1957).
14. 94 Ga. App. 767, 96 S.E.2d 278 (1956).
15. 94 Ga. App. 628, 95 S.E.2d 759 (1956).
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was increased.1 6 This is ordinarily a question for the jury, but "where
the evidence as a whole includes every reasonable inference but one,
the court may so rule as a matter of law." 17 However, it was consid-
ered that the present case contained evidence which supported the
jury's finding that the misrepresentation was not material.

A widow filed suit against the Georgia Southern and Florida Rail-
way Company to recover damages for the wrongful death of her
husband. The United States Casualty Company, which had issued
certain policies protecting the railroad, refused to defend the action.
The railroad, therefore, brought a declaratory judgment action' s for
the purpose of adjudicating the liability of U. S. Casualty Company.

The court of appeals held that this was not a proper subject for
declaratory judgment. If the insurer is liable, then the railroad can
recover from it the expenses of defending the action; if the insurer
is not liable, the railroad will have done no more than expended
money to defend against an action not covered by insurance. Since
the railroad would certainly want the action defended in any event,
it will not be jeopardized now by acting without the benefit of a
declaratory judgment. In reaching this result, the court expressly
overruled a prior decision 19 and distinguished this situation from
one in which an insurance company seeks a declaratory judgment
regarding its liability before defending an action brought against an
alleged insured. In this latter situation, the court said, the insurance
company is faced with the problem of spending money which it could
not recover if it were later found to be not liable under insurance
agreement.

In Cirarron Insurance Co. v. Page2 0 the insurance company failed
to justify a refusal to pay a claim and was required to pay the statutory
penalty.

21

The life insurance policy sued on in Life and Casualty Insurance
Co. of Tennessee v. Brown 22 contained in a double indemnity clause
which expressly excluded death resulting from the inhaling of "gas".
While being administered ether preparatory to an appendectomy, the
insured vomited. Food particles became lodged in his windpipe.
Anoxemia of the brain resulted causing the insured's death. Excep-

16. Citing Preston v. Nat'l Life & Accident Ins. Co., 196 Ga. 217, 26 S.E.2d 439,
148 ALR 897 (1943).

17. Ibid at p. 450.
18. U.S. Cas. Co. v. Ga. So. & Fla. Ry. Co., 95 Ga. App. 100, 97 S.E.2d 185 (1957).
19. Drake v. Gen. Acc. Fire & Life Assur. Corp., 88 Ga. App. 408, 77 S.E.2d 71

(1953).
20. 212 Ga. 427, 93 S.E.2d 593 (1956).
21. GA. CODE § 56-706 (1933).
22. 95 Ga. App. 354, 98 S.E.2d 68 (1957).
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tions were taken to the trial court's order overruling the insurance
company's demurrers.

The court of appeals held that in context of the insurance policy
the word "gas" referred only to those natural and artificial gases
which were in general use as domestic fuels. Even if the word "gas"
were not so restricted, the court said, the insured's death would not
come within the exclusion since it did not result proximately from
the inhaling of ether but was caused instead by the food particles
in the windpipe.

As usual, this double indemnity clause had another provision which
excluded "death resulting directly or indirectly from bodily infirm-
ity." The court held that that this provision did not apply since the
insured's death was not a result of appendicitis but of an accident
arising in the course of the treatment of appendicitis.

If, however, instead of simply setting the scene in which the
accident occurs, the illness is a contributing cause of the accident,
double recovery would seem to be excluded. Independent Life & Acc.
Insurance Co. v. Causby23 also involved a claim under a standard
double indemnity clause. The death involved had been the result
of a cerebral hemorrhage due to a fall which was caused at least in
part by an arthritic condition. The court ruled that since a physical
infirmity was a contributing factor to the accident itself, the death
did not come under the double indemnity provision.

The Causby case, supra, has been distinguished from a situation
in which the illness does not cause the injury but only aggravates the
injury's results. In this latter case the death is considered accidental
and the double indemnity provision applies. In Prudential Insurance
Co. of America v. Kellar24 the cestui qui vie suffered an accidental
injury and subsequently died of a heart attack. In affirming judgment
for the plaintiff beneficiary, the court held that there was evidence
to support the conclusion that death had resulted from the injury
although the consequences were almost certainly aggravated by a
preexisting cardiovascular infirmity. The court held that a clause
excluding double recovery if "death resulted . . . directly or indirectly
from . . . disease" must be interpreted to preclude recovery only if
the disease is the proximate cause of the death, not when disease
is only one of the causes.

From these cases, it appears that double indemnity provisions will
not apply if the illness inserts itself, however slightly, in the chain
of events causing the accident. But as long as the accident occurs

23. 94 Ga. App. 305, 94 S.E.2d 388 (1956).
24. 95 Ga. App. 332, 98 S.E.2d 90 (1957).
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independently of the illness, double indemnity may be recovered
no matter how great the effect of disease in aggravating the results
of the injury.

"Burden of proof" is a misleading and often misused phrase. While
it is a standard maxim that the burden of proof is on the plaintiff,
courts frequently speak of a "shifting burden" which moves from
the plaintiff to the defendant and back again. In order to avoid con-
fusion, it has been urged that the burden of proof should be con-
sidered always to rest with the plaintiff. That which shifts should
be referred to as the burden of going forward with the evidence
or the "risk of non-persuasion of the jury."

Probably a more important question for a practicing attorney, how-
ever, is not what this shifting element is called but when it shifts.
This question, as it applies to double indemnity claims, is dealt with
in Johnson v. Southern Life Ins. Company25 in which the evidence
had raised the issue of whether the insured's death came within one
of the express exceptions to a double "ndemnity provision. To recover
under a life insurance policy, a plaintiff usually makes out a prima
facie case by proving the policy and the fact of death. If he seeks
double recovery he must prove, in addition, that the death occurred
from the accident. Then, if the insurance company answers that the
death falls not within the double indemnity clause but within one
of its exceptions, the company must affirmatively prove this defense.

The policy discussed in the Johnson case, supra, provided that
double indemnity would not apply if death was the result of "commit-
ting an assault or felony." After analyzing foreign decisions which
have interpreted similar clauses, the court laid down the following
rules: If the cestui que vie is innocent of aggression, but is killed in
an encounter with another, his death is considered accidental. And
even if the insured is an aggressor, his death is accidental if he could
not have reasonably foreseen that his acts would induce fatal retalia-
tion. But where, in an assault, the insured is an aggressor, and knew
or should have known that his opponent might kill him, his death
cannot be considered an accident.

Great Amercian Indemnity Co. v. Kennedy,26 illustrates a point
which should always be remembered in stipulating damages. When

25. 95 Ga. App. 625, 98 S.E.2d 382 (1957).
26. 94 Ga. App. 567, 95 S.E.2d 742 (1956).
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the original amount claimed under a policy is subsequently reduced
by stipulation, attorneys' fees are not recoverable.27

The necessity for careful pleading is pointed out in Royal Indemnity
Co. v. Pharr.2 8 The insurance company sought to recover damages from
its insured who had released a third party from liability in violation
of the subrogation clause of an automobile liability policy. It was
held that to recover in such a suit the insurer would have to show
that the insured actually had had a right of action to which the
insurance company could be subrogated. Since the plaintiff's petition
did not allege that it was any such ight of action which had been
released, the pleadings did not show any basis for recovery against
the defendant.

Dwyer v. Providence Washington Insurance Co. 29 involved a situa-
tion which, judging from current trends, may become a constantly
increasing source of litigation. When a vessel insured against "perils
of the sea" went down on Allatoona Reservoir it became necessary to
decide just what "perils of the sea" meant. After a study of cases,
domestic and foreign, which have dealt with the phrase, the court of
appeals decided that it had a less extensive meaning than "perils of
navigation" and must be restricted in application to unforeseen risks
and direct and violent action of wind and waves. Ordinary wear and
tear are not "perils of the sea."

Ruis v. Bank of Albany30 reiterated the established principle that
a beneficiary of a life insurance policy, in the absence of special cir-
cumstances, has only a divestable interest. When an insured trans-
ferred his life insurance policy to a bank as security for a debt, the
interest of the beneficiary was divested, and upon the death of the
cestui qui vie the bank was free to use the proceeds of the policy to
satisfy the debt.

In Kammerer v. Metropolitan Life Insurance Co.3 1 the court of
appeals held that a provision in an application for life insurance stat-
ing that no insurance is in effect until approved by the home office
means exactly what it says.

27. Quoting Fireman's Ins. Co. v. Larson, 52 Ga. App. 140, 82 S.E.2d 667 (1935):
"A verdict for damages and attorncy's fees is not authorized where the
liability is less than the amounts claimed in the proof of loss and in the
action."

28. 94 Ga. App. 426, 93 S.E.2d 784 (1956).
29. 95 Ga. App. 672, 98 S.E.2d 592 (1957).
30. 213 Ga. 41, 96 S.E.2d 580 (1957).
31. 95 Ga. App. 609, 98 S.E.2d 391 (1957).
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11. STATUTES

The 1957 Legislature has amended the Georgia Code section regard-
ing venue. of actions against insurance companies32 by repealing the
entire section and substituting a new one in its place.33 The new
section makes several important changes:

I. Where the old section applied to "any insurance con-
pany having agencies or more than one place of doing busi-
ness," the new section applies without qualification to "any
insurance company."

2. In addition to the existing right to sue any insurance com-
pany in any county where the company either has an agent or
place of doing business when the cause of action arose or
the contract was made, the new section provides that when
the claim is for less than $3,000, an insurance company may
be sued in the county where the insured person resides or
the insured property is located. Personal property is deemed
to be located in the county of residence of the owner.

3. An insurance company which has written a contract of
insurance upon persons or property located in a particular
county is deemed to be transacting business in that county
and a legal resident of that county.

4. A resident insurance company must be served by
second original in the county in which its principal office
is located. A non-resident company is to be served as pro-
vided in Code § 56-602.

The Driver Responsibility Law 34 has been amended 35 to raise the
minimum limits to $10,000 because of bodily injury or death of one
person and $20,000 because of bodily injury or death of two or
more persons in any one accident.

The other statutes regarding insurance are not of such general in-
terest as to warrant inclusion here.36

32. GA. CODE § 56-601 (1933).
33. Ga. Laws 1957, p. 646.
34. Ga. Laws 1951, p. 565 as amended by Ga. Laws 1956, p. 543.
35. Ga. Laws 1957, p. 124.
36. Ga. Laws 1957, p. 274; Ga. Laws 1957, p. 195; Ga. Laws 1957, p. 269.


