
CRIMINAL LAW

By H. T. O'NEAL*

There have been survey periods in which remarkable and far-
reaching transitions have occurred in the fabric of our criminal law.
Commencing in the year 1954 and extending through mid-1956 the
criminal jurisprudence of this state underwent more change than
it did in the entire decade preceding this period. The legislature was
as active as the courts in its contributions to this trend. The period
presently under survey, however, is rather sterile of statutes or deci-
sions noteworthy for either novelty or drastic impact. Accordingly,
this article will be far removed from the pleasant atmosphere of by-
gone days when its subject matter involved such transactions as a trial
judge taking a nap during a trial;' a holding2 that a man who had
consumed three pints of whiskey, a pint of wine, and eighteen bottles
of beer was incapable of stealing; and a decision3 in which strong
evidence of good character ruined a defendant because, he admitted
an unjustified shooting, and it was held that the jury had no alterna-
tive but to believe the statement of a man of such high character.

CRIMINAL PRACTICE & PROCEDURE

The case of Parks v. State4 deals with a robbery prosecution in which
the state failed to prove venue, and in the appeal of which the defen-
dant raised that point solely through his general grounds of motion
for new trial. A statute5 provides that the judgment of a trial court
shall not be reversed because of a failure to prove venue unless
that point shall have been specifically raised in an original or amended
motion for new trial. The supreme court, noting that venue has al-
ways been a jurisdictional fact in Georgia, stated that the true ques-
tion for decision was whether or not the legislature had the authority
to specify the manner in which a question had to be raised in the
appellate courts. It held that no such power existed, and that any
statute attempting to exert such authoriy was unconstitutional in
that it was an illegal encroachment upon the judicial branch of gov-
ernment by the legislative branch. This overruled several prior deci-
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I. Bowman v. State, 91 Ga. App. 52, 85 S.E.2d 66 (1954).
2. Gresson v. State, 90 Ga. App. 57, 81 S.E.2d 839 (1954).
3. Thaxton v. State, 89 Ga. App. 536, 80 S.E.2d 76 (1954).
4. 212 Ga. 433, 93 S.E.2d 663 (1956).
5. Ga. Laws 1911, p. 149.
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sions of the court of appeals, all of which are cited in the body of
the opinion.

The supreme court has held6 that the right of a defendant to insist
upon a sequestration of witnesses is an absolute right subject only
to the exception that a trial judge can exercise discretion in allowing
a witness to remain in court to aid in the presentation of a case. But
when a judge fails or refuses to sequester a witness merely because
the witness is an officer of some kind, a judgment of conviction will
be reversed. A decision coming squarely within that exception is the
case of Justice v. State.7 It held that where the rule for sequestration
of witnesses was invoked, and the solicitor stated that the presence
of a certain witness was essential to a proper presentation of the
case, the judge was within his discretion when he allowed such witness
to remain in court during the trial.

When the State Legislature enacted a statute8 two years ago pro-
hibiting participants in a trial from injecting the issue of clemency-
granting agencies and their possible future actions into trials, it was
thought by many that this provision would kill this evil practice
for once and for all. As a practical matter, however, this has not proved
to be true. While there have been reversals9 under the statute, the
same miserable practice goes on unabated under another guise. Under
a recent decision,10 and a number of equally bad authorities1 of
long standing, trial courts are permitted to instruct a jury that
a defendant can be released upon service of the minimum time
fixed in a verdict "under rules and regulations of the proper state
authorities". Commencing with the decision of Weeks v. State,x2 this
practice has been sanctioned under the theory that a jury should
know the consequences of the verdict it is fixing. It is somewhat diffi-
cult to understand why it is perfectly proper, and indeed apparently
laudable, to instruct a jury as to one function of the Parole Board
and reversible error to even mention another function. And no one
should be under any illusions as to what a jury thinks when a judge
mentions "the proper state authorities". Even if the judge was referr-
ing to the supreme Creator of the Universe, the jury is going to take

6. Montos v. State, 212 Ga. 764, 95 S.E.2d 792 (1956).
7. 213 Ga. 166, 97 S.E.2d 569 (1957).
8. Ga. Laws 1955, p. 191.
9. Wilson v. State, 212 Ga. 157, 91 S.E.2d 16 (1956).

10. Cullens v. State, 94 Ga. App. 894, 96 S.E.2d 540 (1957).
11. Balkcom v. State, 86 Ga. App. 513, 71 S.E.2d 554 (1952).

Jones v. State, 88 Ga. App. 330, 76 S.E.2d 629 (1952).
McLendon v. State, 205 Ga. 55, 52 S.E.2d 294 (1949).
Weeks v. State, 63 Ga. App. 773, 11 S.E.2d 670 (1940).

12. 63 Ga. App. 773, 11 S.E.2d 670 (1940).
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that expression as being a reference to the State Board of Pardons
and Paroles. And the quality of justice is going to be strained as
long as the persons actually fixing punishment are trying to guess
what some other authority is going to do in the future. It is an
inflammatory subject because the average juror has a pronounced
feeling that the board is the organization that makes a business of
tampering with verdicts. This whole situation could be alleviated
by a simple instruction to a jury that a defendant is supposed to serve
the minimum time fixed in a verdict.

In the case of Phillips v. State,13 a defendant sought a review of a
ruling denying his motion for probation filed in a trial court. It
appeared that he had been convicted, sentenced, and had appealed
his original conviction. The motion for probation was made after
the remittitur had been transmitted to the trial court. The judgment
of the trial court was affirmed by the court of appeals on the ground
that a trial judge has no authority to modify or alter a sentence after
the expiration of the term at which it was made.

Dealing with the matter of sentences, the supreme court has handed
down a decision 14 which could prove to be important. The defendant
in the case was convicted for abandonment and sentenced to serve
thirty-six months; but the sentence was "suspended on condition
that the defendant pay" certain sums for support of his minor children;
and it appeared that the sentence was also probated upon condi-
tion that he pay a certain small fine. After the expiration of the
thirty-six months the suspension was revoked and the defendant was
ordered to serve his time. Ruling upon a habeas corpus proceeding
seeking his release, the supreme court held that the defendant had in
fact served his sentence and was entitled to be discharged. The case
appears to expound perfectly good law until it is contrasted with an
earlier decision of the same court, to-wit: Popham v. Spears.15 In that
case the defendant was sentenced to serve twelve months for abandon-
bent, and the sentence was "suspended upon condition" that the
defendant pay costs of court, pay $30.00 per month for child support,
and give bond for payment of such child support "during the time
of said suspended sentence". After twelve months had expired, the
suspended sentence was revoked and the defendant was ordered to
serve his time. Upon a review of the order revoking the suspended
sentence, the supreme court held that the sentence did not expire at
the end of the original twelve months and that the defendant would

13. 95 Ga. App. 277, 97 S.E.2d 707 (1957).
14. Buice v. State, 212 Ga. 508, 93 S.E.2d 676 (1956).
15. 204 Ga. 759, 51 S.E.2d 845 (1949).
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have to serve the time. The Buice case made no mention of the Popham
case. Unless there is some substantial difference in the wording of the
sentences in the two cases (and this is not apparent from the opinions),
it would appear that these decisions are in conflict. This is true
for the reason that both defendants were held by the supreme court
to be under suspended sentences although the defendant in one of
the cases was also under a probation sentence in addition to his sus-
pended sentence. Yet, in spite of this, the suspended sentence of one
expired at the end of the designated term while that of the other
did not.

The case of Ramsey v. State' 6 contains an intriguing proposition.
It appears that the defendant had appealed a conviction, but before
a decision was rendered by the appellate court he escaped confine-
ment. On the basis of a very old authority cited in the opinion, the
court dismissed the writ of error because of the escape. Justice
Duckworth, in a special concurring opinion, stated that he was pre-
pared to overrule the old authorities and review the case, but that
the requisite number of justices did not agree with him so he was
bound by the older decisions. It would appear that the learned Chief
Justice was on sound ground for the reason that whether a defendant
had been a good fellow or a bad fellow after his conviction could
have very little to do with the legality of his conviction.

CRIMINAL EVIDENCE

The rule laid down in the now famous case of Bacon v. State' 7 has
been applied a number of times. That rule, of course, provides that
the character of a defendant may not be attacked by the state until
it is first put in issue by the defendant. And when the character of
a defendant or a witness is legally subject to attack such attack cannot
be made even by competent proof of a prior offense not involving
moral turpitude or by incompetent proof of an offense involving
moral turpitude.'8 In an application of the rule in the Bacon case,
supra, it has been held 1 that the prosecution could not prove a
defendant who had burglarized a drug store was a drug addict. Nor
could evidence be admitted in a homicide case 20 that the defendant
had, a short time before the homicide, pointed a pistol at some person
other than the deceased. It has been held2 ' to be reversible error in

16. 212 Ga. 793, 96 S.E.2d 250 (1957).
17. 209 Ga. 261, 71 S.E.2d 615 (1952).
18. Smallwood v. State, 95 Ga. App. 766, 98 S.E.2d 602 (1957).
19. Story v. State, 95 Ga. App. 455, 98 S.E.2d 42 (1957).
20. Wilson v. State, 212 Ga. 412, 93 S.E.2d 354 (1956).
21. Bailey v. State, 95 Ga. App. 859, 99 S.E.2d 311 (1957).
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a prosecution for speeding for the solicitor to argue that it was usually
whiskey that made defendants go so fast. In this latter case there had
been no evidence that the defendant was drinking anything. In
Brown v. State22 it was held to be reversible error for a trial court.
in a whiskey prosecution, to admit evidence of empty whiskey bottles
and paper bags because such evidence was irrelevant and would tend
to inflame the minds of the jury. Also where a defendant is prose-
cuted for the offense of burglary and evidence of obscene literature
found in his car is admitted in evidence against him, such literature
being in no way connected with the burglary, the conviction must
be reversed.2 3 However, the court of appeals reached the end of this
trend in the case of Hatcher v. State.2 4 In that case the defendant sought
to collect his bill for a gallon of moonshine by the use of a snub-nosed
automatic pistol. This was put in evidence against him on his trial
for a violation of the Alcohol Control Act, and it was upheld by the
court. This would appear to be a sound holding because if the defen-
dant had sent a regular bill-head to the purchaser of the whiskey,
such bill would clearly have been admissible against him. Therefore,
when he decided to use a pistol instead of sending a bill, there is
no logical reason for not admitting the use of the pistol against him.

The term "thorough and sifting" has been used since time im-
memorial to describe the extent of the right of cross examination.
Faircloth v. State,25 however, has made a definite improvement on this
expression. It uses the terminology "thorough and stiff" examina-
tion. The case went on to hold that in a criminal trial a doctor
could testify that, based on the nature of the defendant's injuries, it
was his opinion that the defendant was not driving an automobile
at the time it was wrecked.

SUBSTANTIVE CRIMINAL. LAW

In 1956 the State Legislature enacted a statute 26 permitting a prose-
cution for an abandonment of illegitimate children. It was apparent
at the time this statute went into effect that two good questions of
law would eventually arise from its application. First was the ques-
tion of whether a case of double jeopardy would exist if a person who
had already served time for bastardy was tricd under the new statute.
Secondly, whether this statute would be declared ex post facto legis-

22. 94 Ga. App. 542, 95 S.E.2d 302 (1956).
23. Spencer v. State, 95 Ga. App. 454, 98 S.E.2d 94 (1957).
24. 94 Ga. App. 270, 94 S.E.2d 110 (1956).
25. 95 Ga. App. 265, 97 S.E.2d 641 (1957).
26. Ga. Laws 1956, p. 800.
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lation as to children born before its enactment. Both of these ques-
tions have arisen, and both have been clearly answered in the case
of Williams v. State.27 The law is neither ex post facto nor does it
create double jeopardy when used to prosecute an abandonment
occurring after its enactment and after a prosecution of bastardy.
Consequently, the law is valid provided the official drawing an indict-
ment or accusation pleads the date of the offense a sufficient amount
of time after the above enumerated events for an abandoment to have
occurred since the event.

In a public drunkenness case, 28 the prosecution showed that the
defendant was drunk, and that he staggered off a public highway
and went down under a bridge where he was arrested. Interpreting
the statute29 prohibiting drunkenness, the court held that the con-
duct of the defendant was not criminal. The intoxication of the defen-
dant had to be manifested by boisterousness, indecent condition or
acting, or by vulgar, profane, or unbecoming language, or loud and
violent discourse; and the mere fact that he staggered did not bring
him within any of the enumerated manifestations of drunkenness,
one or more of which must be present to make out a drunk case.

The old case of Hayes v. State3 0 is one of the best known decisions
in Georgia Criminal law. It reversed a case in which a defendant
had been convicted for keeping a pistol under the seat of a buggy.
A recent case, Clay v. State,31 has indirectly held that it is not a
crime to keep a pistol in an automobile. The case was a prosecution
for operation of a bug lottery business, and the point was raised as to
whether the solicitor had done anything improper by asking a defense
witness whether the defendant had a long-barreled pistol in the
glove compartment of his car. The court, citing the Hayes case,
supra, said even if the witness had said that such a pistol was there it
would not have amounted to imputing a crime to the defendant.

It is now well settled law in this state that a person cannot be con-
victed merely for driving while he has been consuming intoxicants. 32

To warrant a conviction it must be less safe for him to drive than
it would have been had he not been affected by intoxicants. 33 An-
other interesting case of driving while under the influence of intoxi-

27. 213 Ga. 221, 98 S.E.2d 373 (1957).
28. Jeffrey v. State, 94 Ga. App. 434, 95 S.E.2d 290 (1956).
29. GA. CODE ANN. § 58-608 (1933).
30. 28 Ga. App. 67, 110 S.E. 320 (1922).
31. 94 Ga. App. 553, 95 S.E.2d 471 (1956).
32. Turner v. State, 95 Ga. App. 157, 97 S.E.2d 348 (1957).
33. Bartley v. State, 95 Ga. App. 422, 98 S.E.2d 110 (1957).
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cants is Gunder v. State.34 In that case the officers received a call to
an automobile wreck. They arrived some two minutes after the
call was received. Nobody had seen the defendant driving the car
but he admitted it to the officers. The defendant was under the in-
fluence when the officers arrived. A conviction was reversed on the
ground that there was a failure to prove the corpus deliciti in the
case. The court reasoned that while the defendant admitted driving,
there was no proof of the length of time that had elapsed between
the time the defendant was actually driving and the time they
found him under the influence. Since the corpus delicti in such cases
is the act of driving while under the influence of intoxicants, and
there was no proof that the defendant was under the influence
at the time he drove the car, the case against him failed.

The general assembly enacted only a few pieces of criminal legis-
lation during the period under survey. Only two of these will be
dealt with here. Radical surgery has been performed on the old
laws of robbery. Formerly, only three kinds of robbery existed in
Georgia. 35 They were robbery by force, robbery by intimidation, and
robbery by sudden snatching. Under the old law robbery by display
of a weapon amounted only to robbery by intimidation unless actual
force was used in some way. Under the new law, 3 6 the crime of
'robbery by use of an offensive weapon' is created; and it consists
of taking the goods of another under display of a weapon but without
force. A note of caution should be injected here: it is punishable by
death.

The other important legislative act 37 is the creation of the crime
of barratry, and conspiracy to commit barratry. It is a reasonably ac-
curate summary of this law to say that it makes punishable the doing of
an act or the forming of a conspiracy to incite litigation whether the
litigation be civil or criminal. The purpose of the law is to prevent
radical hordes of professional agitators from coming into Georgia
and fomenting strife, discord, and turmoil as they have done in so
imany other states.

34. 95 Ga. App. 176, 97 S.E.2d 381 (1957).
35. See: GA. CODE ANN., Title 26, Chapter 25.
36. Ga. Laws 1957, p. 261.
37. Ga. Laws 1957, p. 658.


