
CONTRACTS

By EDGAR H. WILSON*

Approximately forty cases involving problems of contract law were
decided by our appellate courts during the survey period. None of
these decisions can be described as "landmark" cases. However, a
number of these decisions present interesting problems in the applica-
tion of established principles to new situations.

In three cases the courts dealt with the defense that a party to a
written contract misunderstood its nature and content because of his
failure to read it and as the result of representations made by the other
party. The following quotation from Bradley v. Swift & Company'
presents the rule generally accepted by our courts:

"Where one who can read signs a contract without appris-
ing himself of its contents, otherwise than by accepting rep-
resentations made by the opposite party, with whom there is
no fiduciary or confidential relation, he cannot defend an
action based on it, or have it canceled or reformed, on the
ground that it does not contain the contract actually made,
unless it should appear that at the time he signed it some
such emergency existed as would excuse his failure to read it,
or that his failure to read it was brought about by some mis-
leading artifice or device perpetrated by the opposite party,
amounting to actual fraud such as would reasonably prevent
him from reading it."

In the Bradley case the court held that defendant's being occupied
with his business at the time he was induced to sign the contract was
not such an emergency as would excuse his failure to read it. How-
ever, in Walker v. Robuck2 the failure of the trial court to put the
question to the jury of whether plaintiff had been prevented by trick or
artifice from reading the contract was error. In that case it was alleged
that plaintiff had begun to read the instrument when defendant's
agent took over and pretended to read a provision which in fact was
not contained in the writing. The court stated that there is a dif-
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1. 93 Ga. App. 842, 93 S.E.2d 364 (1956).
2. 93 Ga. App. 820, 93 S.E.2d 178 (1956).
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ference between relying on statements and neglecting to read and
relying on the reading of the instrument itself by the opposite party.
In the first instance no relief will be granted. In the latter case it is
generally a question for the jury to determine whether there was such
an artifice or trick practiced on the signer as to excuse his neglect.

In another case 3 the supreme court held that the petition failed to
state a cause of action. The petition alleged that petitioners were
ignorant and practically illiterate colored people incapable of reading
and understanding the documents presented to them, that it was
late at night and there was no one they could look to for advice and
that consequently they were required to rely upon the representations
of the defendant's agents which were false.

Several cases dealt with problems of consideration. A release was
held to be binding in Collins v. Louisville & Vadley Railroad Com-
pany4 against a claim that there was no consideration. The instrument
signed by plaintiff contained a statement that a certain consideration
had been paid. In fact, the amount had not been paid but at the
time the release was signed plaintiff had agreed to accept defendant's
check which was to be sent to him from defendant's office. The check
was sent but plaintiff refused to accept it.

The vendor in James v. Jacobsen 5 gave a warranty against termite
infestation or damage after the parties had executed the sales agree-
ment but before consummation of the sale. The court held that the
consideration in the sales contract could not support the warranty
subsequently made and, since no new consideration was shown, the
warranty was unenforceable. A similar situation was presented in
Bradbury v. Morrison.0 There a broker sought to recover a commis-
sion on certain lots which had been sold by the owner but which
were the subject of an exclusive agency with the broker. The court
pointed out that an exclusive real estate agency contract does not
entitle the broker to a commission on a sale made by the owner in the
absence of an express agreement to that effect. The broker claimed
that an express agreement to that effect had been made after the agency
was created, but the court ruled that the promise would be unenforce-
able because it lacked consideration.

The difficulty raised in these two cases could have been avoided by
careful planning at the time the additional promises were made.

3. West v. Carolina Housing & Mortgage Corp., 211 Ga. 789, 89 S.E.2d 188 (1955).
4. 92 Ga. App. 814, 89 S.E.2d 908 (1955).
5. 93 Ga. App. 233, 91 S.E.2d 527 (1956).
6. 93 Ga. App. 704, 92 S.E.2d 607 (1956).

[Vol. 8



CONTRACTS

Since the contracts were still executory at that time there is no reason
why the parties could not mutually rescind the old contract and enter
into a new contract. The new contract could contain all of the
promises in the old agreement and in addition the new undertakings.
The consideration in the prior agreement would then support both
the old and new promises. It is oftentimes difficult to tell whether
the parties intended to rescind the old agreement and enter into a
new contract or whether they intended to simply impose an additional
obligation on one of the parties to the original contract. Therefore,
if a rescission is intended it should be expressly so stated and a new
contract drafted containing the entire new agreement.

In a trover action by an automobile dealer against a third party
who had purchased from the dealer's vendee, the dealer claimed that
the defendant purchaser had not given consideration for the automo-
bile.7 The defendant's agreement to a definite extension of time on
a debt owed to him and surrender of a portion of a pre-existing debt
constituted valid consideration.

In Dumas v. Todd8 the defendants, in order to attract the public to
an auction, advertised that an automobile would be given to the
holder of the winning ticket at a drawing to be held at the auction.
The plaintiff attended the auction and a ticket with his name on it
was drawn but the defendant refused to deliver the automobile be-
cause plaintiff was unable to produce a stub to match the ticket.
The court of appeals held that the scheme did not constitute a lottery
because there was no consideration, but since there was no considera-
tion, contractual relations did not arise and plaintiff could not re-
cover. The court refused to treat attendance at the auction as con-
sideration saying that it "shows motive, but not legal consideration."
It is interesting to compare this case with a Virignia case 9 involving
an almost identical situation. The Supreme Court of Virginia held
that attendance at the auction constituted consideration but the re-
suiting contract was unenforceable because it was a lottery.

The requirement that the terms of a contract must be definite is
universally accepted, but because definiteness is a matter of degree,
several cases can be expected each year involving that problem. Such
is true of this survey period. The agreement in Scarborough v. Norak' °

provided that plaintiff was to purchase certain real estate from the

7. Ballentine Motors of Georgia v. Nimmons, 93 Ga. App. 708, 92 S.E.2d 714
(1956).

8. 93 Ga. App. 540, 92 S.E.2d 265 (1956).
9. Maugh v. Porter, 157 Va. 415, 161 S.E. 242 (1931).

10. 92 Ga. App. 488, 88 S.E.2d 800 (1955).
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defendant if the plaintiff could obtain a $40,000 loan. The terms of
the loan were not stated. The agreement was too indefinite to be
enforceable and plaintiff was allowed to recover the earnest money
he paid. Likewise, the writing sued on in A. C. Samford, Inc. v.
Beech11 was too indefinite. The agreement provided in one place
that the work would be done "in accordance with your [Plaintiff's]
proposal." At another point in the instrument it was stated that the
job .would be "in exact accordance with the plans and specifications
as prepared by . . . [the architect]" The plaintiff's proposal and the
architect's plans were different and therefore the agreement was con-
tradictory.

In Whiteway Neon Ad. v. Maddox' 2 the defect of indefiniteness as
to the size and shape of a neon sign described by a sketch inserted in
the contract was cured by reason of plaintiff's willingness to accept a
partially completed sign as the one described in the contract.

In an action to recover a contingent commission under a contract to
obtain a sponsor for defendant's television show, the majority of the
court held that evidence supported the trial court's judgment for the
plaintiff.1' 3 But Felton, C. J., in a dissenting opinion stated that al-
though there was evidence from which the jury could find an oral
agreement to pay plaintiff 15% of the gross amount, it appeared that
there were two different gross amounts involved. One amount was
the sum paid by the sponsor to the television station and the other
amount was the sum paid by the station to defendant. Judge Felton
insisted that there was no evidence from which the jury could deter-
mine which amount was intended and therefore the jury was left to
speculation. The majority upheld recovery based on the amount paid
by the sponsor to the television station.

Carney v. Southland Loan Company'4 was an action by a minor to
recover money paid under a conditional sales contract which plaintiff
had repudiated on the grounds of minority. Defendant filed a cross
action to recover the balance duc after repossession and sale. The
judgment of the trial court was against plaintiff and in favor of
defendant on its cross action. The court of appeals affirmed the
lower court's judgment stating that a minor, who has reached the age
of discretion and has the appearance of having reached majority, is
estopped to repudiate a contract on the grounds of his minority when
he has falsely and fraudulently represented to the other party that

11. 92 Ga. App. 502, 88 S.E.2d 701 (1955).
12. 211 Ga. 915, 89 S.E.2d 650 (1955).
13. Jones v. Dupree, 93 Ga. App. 830. 93 S.E.2d 191 (1956) .
14. 92 Ga. App. 559, 88 S.E.2d 805 (1955).
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he has reached his majority and the other party in good faith acts
on his representation.

In White v. Pratt15 the plaintiff, a married woman, had executed a
note to defendant for $5,396.50. The note was secured by a deed to
her separate property. In consideration for the note the defendant
extinguished a debt of $49 owed to defendant by plaintiff's husband
and plaintiff received the balance in cash. This suit was brought to
cancel the note and deed to secure debt. The supreme court ruled
that the instruments should be canceled. Code section 53-503 pro-
vides that a wife cannot sell or pledge her separate estate to a creditor
of her husband to extinguish his debt. This contract was entire and
since a part is void, the whole is void. Wyatt, C. J., Head and Mobley,
J. J. dissented without opinion. That a rule such as applied in this
case is capable of working injustices under modern day conditions is
too obvious to need comment.

D. L. Stokes k Company v. McCoy' was an action by a licensed real
estate broker to recover a sales commission on the basis of an implied
obligation. The court of appeals held that the broker could not re-
cover on the ground that Code chapter 84-14, regulating real estate
brokers, contemplated an express contract and repealed laws inconsist-
ent with its provisions. Thus, plaintiff was not allowed to recover
on an implied agreement based on general law. On certiorari to the
supreme court the court of appeals decision was reversed. 17 The
supreme court held that nothing in Code chapter 84-14 prevents a
recovery for the reasonable value of services rendered under an im-
plied contract, provided the broker has met the license requirements
of that chapter. Further, the statute itself provides that it should not
be construed to relieve a person from civil liability or criminal prosecu-
tion under the general laws of the state.

Allied Enterprises, Inc. v. Brooks' involved cross-actions between a
building contractor and a homeowner. The contractor sought to re-
cover the remodeling contract price. The homeowner claimed dam-
ages for unworklike performance. The court held that it was error
for the trial court to refuse to allow the plaintiff contractor to amend
his petition to allege that with the exception of trivial corrections,
plaintiff was prevented by defendants from completing the contract.
The court stated that where a contractor has in good faith substan-

15. 211 Ga. 891, 89 S.E.2d 502 (1955).
16. 92 Ga. App. 472, 88 S.E.2d 802 (1955).
17. 212 Ga. 78, 90 S.E.2d 404 (1955).
18. 93 Ga. App. 832. 93 S.E.2d 392 (1956).
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tially completed the contract he may recover on the contract and need
not rely on quantum meruit even though there has not been exact*
compliance with the terms of the contract. The same is true if defen-
dant prevents the contractor from completing performance. As to
the homeowner's right to recoup any damages he has suffered because
of the manner in which the contractor has performed the court said:

"The law imposes upon building contractors and others
performing skilled services the obligation to exercise a reason-
able degree of care, skill, and ability, which is generally taken
and considered to be such a degree of care and skill as, under
similar conditions and like surrounding circumstances, is
ordinarily employed by others of the same profession."

Depite the foregoing language which sounds in tort, the court
expressly recognized that the right was one ex contractu and not ex
delicto. Confusion is apt to result from discussing contract obligations
in terms of negligence. The court's statement would have been more
informative and accurate if expressed in language of standards of
reasonable care implied from the words and conduct of the parties.

The following general propositions were announced in contract
cases decided during the survey period: A custom or usage of trade
cannot be used to contradict the terms of a written and unambiguous
contract. 19 Forfeitures are not favored by the law but where clearly
agreed upon will be upheld.20 An agreement whereby parties each
release claims against the other results in an accord and satisfaction. 21

The mere acceptance of an amount less than provided in the contract
does not of itself show a mutual modification of the contract.2 2 An
offer may be revoked at any time before communication of the ac-
ceptance.

23

19. Hubert v. Ludens Inc., 92 Ga. App. 427, 88 S.E.2d 481 (1955).
20. Ibid.
21. Reese v. Brown, 93 Ga. App. 10, 90 S.E.2d 683 (1955).
22. B. C. Truck Lines v. Kelley, 93 Ga. App. 529, 92 S.E.2d 309 (1956).
23. Markan Development Company v. Rolyat, Inc., 93 Ca. App. 560. 92 S.E.2d

214 (1956).


