
BILLS AND NOTES

By ROBERT C. NORMAN*

There was relatively little litigation in the field of Bills and Notes
for the year and no statutory changes. Duke v. Williams' involved
a suit on a note signed "Est. of T. N. Williams by Mrs. T. N. Wil-
liams." The trial court dismissed the suit on general demurrer. The
court of appeals, Felton, J., held that a person signing in a representa-
tive capacity need not follow any set formal mode of signing and
that under the N. I. L. (Georgia Code, section 14-220, (1933)) if a per-
son signs a note and adds certain words describing himself as agent
or as acting in some representative capacity which at the same time
discloses the name of the principal, the note is valid against the prin-
cipal, but not against the agent.

A number of cases dealt with the defense of no consideration or
failure of consideration. Barnes v. Thornton2 involved defense of no
consideration by the defendant since, he claimed, he borrowed the
money from plaintiff to lend to plaintiff's son in return for work to
be performed by son, but that son failed to perform. The court held
that the separate contract between defendant and plaintiff's son did
not support the defense of no consideration and affirmed the action
of the trial court in directing a verdict for the plaintiff.

Clark v. Associate Discount Corporation3 involved a suit on a note
and a defense of failure of consideration. The note had been trans-
ferred by endorsement to the plaintiff and the court held that the
defense of failure of consideration could not be maintained until the
defendant could show the plaintiff was not a holder in due course.
The fact that the form of note was furnished by the plaintiff and
made payable at its offices was not sufficient proof. Pendley v. Credit
Equipment Corporation4 again discussed the question of a defense
of failure of consideration. The question presented was whether or
not the plaintiff was a holder in due course. The defendant pur-
chased some paint from a seller and at the request of the seller
signed notes payable to the plaintiff rather than to the seller. The
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1. 92 Ga. App. 151, 88 S.E.2d 289 (1955).
2. 92 Ga. App. 198, 88 S.E.2d 189 (1955).
3. 92 Ga. App. 583, 89 S.E.2d 208 (1955).
4. 92 Ga. App. 658, 89 S.E.2d 567 (1955).
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court held that under the terms of the N. 1. L. (Georgia Code section
14-305), the payee named in a negotiable promissory note cannot
be a holder in due course, and hence the defense of failure of considera-
tion should have been allowed, citing cases. Henry v. A. L. Zachry
Cdmpany- is still another case involving the defense of failure of
consideration, with the added defense of fraud in the procurement
of the check from the drawer on the part of the payee. The plaintiff
was a transferee by endorsement and, therefore, presumably a holder
in due course, but the defendant sought to show that the plaintiff
was not a holder in due course because he took the check from a
stranger with the words "Car to be free and clear of liens" on the
face of the check. The court held that under the N. I. L. (Georgia
Code, section 14-506) these words on the check were not sufficient
to prevent plaintiff from being a holder in due course. As to the
defense of fraud in procurement from the drawer by the payee, it
was held that this defense refers to fraud on the part of the holder
and not on the part of the person obtaining such negotiable instru-
ment from the maker.

A number of unrelated cases involved various questions of negoti-
able instruments law. Probably the most interesting case reviewed
is that of Fulton Nat'l Bank v. Didschunel.t This case dealt with
a check made payable to two corporations by the plaintiff, wh,
believed that he owed the money to both corporations as joint
venturers. Actually, one of the corporations had nothing to do with
the work and the corporation that did the work endorsed the check
and cashed it. Apparently, a lien was then filed against the plaintiff
by still a third corporation which had furnished material to the
,corporation doing the work. The plaintiff then stied his bank for
,cashing the check without proper endorsement. The defenses of
the bank were numerous, ingenious, and ineffective. Defendant first
claimed that the endorsement was proper since joint venturers are
so similar to partnerships and that an endorsement by one of the
partners is sufficient (N. I. L., Georgia Code, section 14-412), but
the court held that while they are similar, they are not the same, and.
therefore, joint venturers must both endorse. Defendant further de-
fended on the grounds that the second corporation had no interest
in the check, had done no work, and was a fictitious party under the
N. 1. L. (Georgia Code, section 14-209 (3)), which provides "when
it is payable to the order of a fictitious or non-existing living person

and such fact was known to the person making it so payable." The

5. 93 Ga. App. 536, 92 S.E.2d 225 (1956).
6. 92 Ga. App. 527, 88 S.E.2d 853 (1955).

[Vol. S



BILLS AND NOTES

court said that in the instant case plaintiff did not know the second
corporation was not actually involved and, therefore, the above pro-
vision does not apply, distinguishing this case from the decision in
Atlanta &c Lowery Bank v. First Nat'l Bank.7 The third defense was
that plaintiff had suffered no damage since he received a"contractor's
affidavit that all debts were paid, and relying on the affidavit, issued
a check to the working corporation, which was entitled to it. How-
ever, the court said that the working corporation was entitled to the
proceeds of the check when all debts were actually paid, and the
defendant bank was not protected in ca hing it when all debts were
not paid.

In Star Provision Co. v. Sears," a check was made by the defendant
in payment for hogs, which later turned out to be stolen. The court
held that the check could be enforced by a holder in due course since
fraud to be a defense must be fraud on the part of the holder. In
Mansour v. Fulton Nat'l Bank,9 it was held that a provision in a
note that any extension or renewal of the note could be made without
consent of or notice to the endorser without affecting or lessening the
liability of any such endorser, was binding on such endorser and a
defense based on release due to extension of the note without notice
was properly stricken on motion. Hamby v. Hamby' ° involved a
question of pleading. The court held that a plea of accord and
satisfaction does not constitute a denial of a note, and, therefore,
such plea and answer of accord and satisfaction does not have to be
verified by the defendant. In Felts v. Davis" the defendant executed
a note which allowed the holder to accelerate maturity and declare
the entire balance due if payment of any installment were not made
good prior to the due date of the next installment. The defendant
tendered the past due installment on August 1st, the date on which
the next installment was due, and contended that July 31st being
Sunday, Georgia Code, section 14-105 (1933) of the N. I. L. applied.
The supreme court, Hawkins, J., said not so; that section 14-105
covered only acts required or permitted to be done under the N. I. L.
and that the agreement as to the curing of default was a matter of
contract between the parties, which required that payment be made
prior to the next due date. Mayske v. Ferguson12 had to do with the
question of a note made payable to a tradename, "Electro-way of

7. 38 Ga. App. 768, 145 S.E. 52 (1928).
8. 93 Ga. App. 799, 92 S.E.2d 835 (1956) .
9. 93 Ga. App. 809, 92 S.E.2d 839 (1956).
1). 92 Ga. App. 824, 90 S.E.2d 50 (1955).
11. 212 Ga. 147, 91 S.E.2d 40 (1956).
12. 93 Ga. App. 841. 93 S.E.2d 190 (1956).
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Atlanta." The validity of the note was upheld, the court seemingly
holding that the note was a note payable to bearer under the terms
of section 14-209 of the Code, which provides that a note is payable
to bearer when it is payable to the order of a fictitious person, such
fact being known to the person making it so payable.


