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THE AGENT'S CONTRACT

We are often inclined to think of agency law as being mainly con-
cerned with questions of the rights of third persons against the prin-
cipal. Thus, it is interesting to observe the number of litigated cases
involving intra-mural conflicts between principal and agent, generally
over the agent's compensation. Of course, such controversies are for
the most part governed by the usual rules of contract law and we find
the courts making no special point of the fact that there is an agency
involved.'

However, a number of special rules have necessarily been established
to govern real estate brokerage agreements, because this employment
is itself special.2 A recent case with new wrinkle on an old rule is
Spence v. Walker.3 Although it is clear that the owner becomes liable
for the broker's commission when he sells directly to a purchaser pro-
cured by the broker,4 the Spence case holds the owner liable where
the purchaser was "believed" to be ready, willing and able to buy,
and this belief was communicated to the owner, who then made the
sale.

But the special relationship of owner and broker does not supersede
ordinary contract principles in most situations. An illustration is the
supreme court's decision in D. L. Stokes, Inc. v. McCoy.5 The court of
appeals had held that statutory regulation of real estate brokers6 con-
templates the necessity of an "express" agreement between the broker
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I. Hubert v. Luden's, Inc., 92 Ga. App. 427, 88 S.E.2d 481 (1955) (effect of
forfeiture clause); Andrews v. Bickerstaff, 93 Ga. App. 571. 92 S.E. 2d 257
(1956) (surrounding circumstances considered in construing provisions of con-
tract) ; but see, Van Houten v. Standard Federal Savings and Loan Ass'n., 93
Ga. App. 774, 92 S.E.2d 731 (a controversy calling for the application of Ga.
Code § 66-101 (1933), specifically relating to compensation of agents).

2. GA. CODE §-4-213 (1933).
3. 92 Ga. App. 609, 89 S.E.2d 668 (1955).
4. Vaughn v. Clements, 65 Ga. App. 823, 16 S.E.2d 607 (1941).
5. 212 Ga. 78, 90 S.E.2d 404 (1955), reversing 92 Ga. App. 472. 88 S.E.2d 802

(1955).
6. GA. CODE § 84-1401 et seq. (1955 Rev.).
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and the owner relating to service and compensation.7 Thus, that court
had held that a broker could not recover under Ga. Code section 3-107
for services performed in obtaining a purchaser for defendant's prop-
erty, although such services were known to and accepted by him. The
supreme court, on certiorari reversed, holding that a broker's right
to be compensated for the reasonable value of his services does not dif-
fer from the rights of others, and that the plaintiff was entitled to
recover upon an implied promise to pay.

THE MIASTER-SERVANT RELATIONSHIP

The decision in Robbins Home Improvement Co. v. Truelove,"
will be ambiguous authority for the definition of the master-servant
relationship.

The facts in this case show that a painter was called in by defendant
to sand and finish floors in a house upon which the defendant was
making repairs. The painter brought with him to the job a sanding
machine, rented for that job, and an assistant whom he had selected.
The painter was paid by the square foot for his work. In an action
for damages resulting from the negligence of the assistant, the court
held that, on the evidence, the question of whether the assistant was
the defendant's "employee" was one for the jury.

The defendant contended that the painter was an independent con-
tractor and certainly the facts presented a strong case for that position.
The hiring of the painter, the manner in which he performed the
job, and his method of compensation indicated substantial indepen-
dence. Furthermore, the evidence showed that the assistant was brought
to the job by the painter, and not at defendant's request.

Of course, the determining criterion is whether the employer retains
the right to direct or control the time and manner of executing the
work,9 but evidence did not show any exercise of control by the defen-
dant over the painter or the assistant, or any express power to control.
In fact, the court does not even mention the question of control and
brushes over the defendant's argument with the cryptic statement
that "The jury resolved this issue against the defendant. The evidence
sustains the verdict of the jury". 10

The decision might have been justified on the grounds stated by
Chief Justice Sutton in Alexander-Bland Lumber Co. v. Jenkins.11

7. D. L. Stokes, Inc. v. McCoy, 92 Ga. App. 472, 88 S.E.2d 802 (1955).
8. 93 Ga. App. 501, 92 S.E.2d 226 (1956).

9. Edmonson v. Town of Morven, 41 Ga. App. 209. 152 S.E. 280 (1930).
10. 93 Ga. App. 501, 505, 92 S.E.2d 226, 229 (1956).
It. 87 Ga. App. 678, 75 S.E.2d 355 (1953).
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There the court held that where the individual was "engaged pre-
ponderantly in manual labor, exerting largely muscular effort" for
his employer and where the "contract between the parties is incon-
clusive or indefinite, the finding of an employer-employee relation-
ship is aided by the inference that the employer has the right to direct
and control the manner in which such work is performed." On the
other hand, the independent contractor is generally engaged "in fairly
complex operations" requiring "skill and experience and executive
ability... "

However, failure of the court to deal with the question of "control"
and to cite any supporting authority leaves only the authority of the
facts stated which is dangerous ground upon which to stand.

DISCOVERY OF AN UNDISCLOSED PRINCIPAL

It is a familiar rule that a person, upon discovery that the individual
with whom he has been dealing is actually an agent for an undisclosed
principal, may elect between the agent and the principal as to whom
he will hold liable.12 Washburn Storage Co. v. Elliott,1 3 shows that
the election is a "must" before the trial. The agent and the principal
are not jointly liable, and a special demurrer for misjoinder of par-
ties should be sustained if they are made joint defendants. 1 4

However, Chief Justice Felton, in his brief opinion in Piel v. Snow's
Laundry &.Dry Cleaning Co.,15 shows that in some situations the time
for selecting the responsible party may arise much earlier. There the
evidence showed that the plaintiff, by his conduct after discovery of
the principal, relied on the credit of the agent individually. Thus, the
court held that the plaintiff should not be permitted to recover against
the principal. Finding a conclusive election under these circumstances
is clearly sustained by the authorities, 16 but should be limited to situa-
tions such as the Piel case, of an open account where further credit
is extended after discovery of the principal.1 7

As an alternative ground for its decision, the court relied on evi-

12. Northwest Atlanta Bank v. Willingham, 69 Ga. App. 258, 25, S.E.2d 154 (1943;
GA. CODE § 4-305 (1933) ; Davis v. Menafee, 34 Ga. App. 813. 131 S.E. 527 (1926).

13. 93 Ga. App. 456, 92 S.E.2d 28 (1956).

14. The plaintiff may dismiss as to either principal or agent and proceed to trial
against the remaining defendant. Lippencott & Co. N. Behr 122 Ga. 543, 50
S.E. 467 (1905).

15. 92 Ga. App. 411, 88 S.E.2d 628 (1955).
16. GA. CODE § 4-306 (1933) ; GA. CODE § 4-406 (1933).
17. Stripling v. Crisp County Lumber Co., 38 Ga. App. 224, 143 S.E. 433 (1928).
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dence that the agent's authority was limited and that the principal
had settled with him for the work authorized,

If the plaintiff elects to pursue the agent, the defendant may escape
liability by showing that his principal was at all times known to the
plaintiff. However, the burden of showing this knowledge is upon the
agent, and a recorded bill of sale showing the defendant's agency
would not of itself constitute notice to third parties of that fact.1 9

THE FAMILY CAR DOCTRINE

Two recent cases deal with the liability of the head-of-the-family
for the negligence of a non-family member permitted by a member
of the family to operate the family car.20 It has previously been held
that the family head is liable where the family member was "author-
ized" to permit others to operate the car.21 In Cohen v. Whiteman,22

this doctrine was apparently extended so that the defendant could be
held liable if the family member, by his presence in the car, continued
in "control" of the car, regardless of his authority to permit operation
by another. Of course, this would extend the family car doctrine beyond
the usual principles of agency law, imposing liability on the principal
for conduct of a sub-agent appointed without authority.2 3

Neither the Mason case nor the Johnson case can be considered a
recession from the "control" theory of liability, where the presence
of the family member in an automobile suggests both "a family pur-
pose" and at least implied authority for the appointment of the sub-
stitute driver. In neither of the new cases was the family member
present or was there any "authority" given him to appoint a sub-agent.
Both cases rest on the proposition that "permission" to use the family
car for a non-family purpose does not establish the "agency" relation-
ship between the family head and the driver necessary for family
)urpose liability. Judge Townsend, in the Johnson. opinion, aptly

distinguishes such a "bailnent" from the "agency" required under the

family car cases.

18. GA. CODE § 4-305 (1933); Price Evans Co. %. Southern Bell Telephone Co.. 19
Ga. App. 264, 91 S.E. 283 (1917).

19. Babb v. Kersh, 92 Ga. App. 346, 88 S.E.2d 432 (1955).

20. Mason %. Powell, 92 Ga. App. 496, 88 S.E.2d 734 (1955).
21. Johnson %. Brant, 93 Ga. App. 44, 90 S.E.2d 587 (1955): Golden %. Medfoid,

189 Ga. 615. 7 S.E.2d 183 (1940) ; Samples v. Shaw. 47 Ga. App. 337. 170 S.E.
389 (1933).

22. 75 Ga. App. 286. 43 S.E.2d 184 (1947).

23. See, dissenting opinion in Cohen v. Whiteinan. supro.
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SMITH V. SEABOARD AIRLINE RAILWAY OVERRULED

During the year, the court of appeals, by its full bench decision in
Ledmon v. Calvert Iron Works, 24 expressly overruled the decision in
Smith v. Seaboard Airline Railway.25 However, the overruling of this
decision does not constitute a significant change in our law since
the point involved is quite limited, and since the holding of the
Smith case had previously been both expressly 26 and impliedly27 dis-
approved.

In the Ledmon case, the plaintiff, after being discharged from his
job by the defendant's superintendent, was proceeding across defen-
dant's premises to gather up and remove his personal belongings.
Apparently, as a result of an exchange of remarks between the plain-
tiff and his former "boss", the superintendent assaulted the plaintiff.
It was alleged that the superintendent had general authority of defen-
dant's affairs on the premises, and particularly to deal with all persons,
including discharged employees, thereon.

The court held that the plaintiff's petition stated a cause of action.

Smith v. Seaboard Airline Railway presented a substantially iden-
tical fact situation involving a railway conductor and the plaintiff
brakeman, with perhaps less articulate pleading of the conductor's
authority to deal with persons found on defendant's property. There,
the court regarded the assault as being beyond the scope of the rail-
road's business and wholly upon the "individual responsibility" of
the conductor. Therefore, the court sustained a demurrer to the peti-
tion.

The Smith decision was out of harmony with decisions of both appel-
late courts2 8 and the court of appeals in the Ledmon case found no
distinction between Smith and these cases other than that the plaintiff
there was a discharged employee. Finding no "logic" in a distinction
based on this factual difference and citing prior disapprovals of this
decision, the court overruled it and held for the plaintiff.

24. 92 Ga. App. 733, 89 S.E.2d 832 (1955).
25. 18 Ga. App. 399, 89 S.E. 490 (1916).
26. Minnesota Mining & Manufacturing Co. v. Ellington, 92 Ga. App. 24, 87 S.E.2d

665 (1955).
27. Frazier v. Southern Ry. Co., 200 Ga. 590, 37 S.E.2d 774 (1946).
28. E. g. Central of Ga. Ry. v. Brown, 113 Ga. 414,38 S.E. 989 (1901); Bussell v.

Dannenberg Company, 34 Ga. App. 792, 132 S.E. 230 (1925): Gilbert v. Pro-
gressive Life Ins. Co., 79 Ga. App. 219, 53 S.E.2d 494 (1949); (The court of
appeals expressly gives its approval to the latter two decisions).


