
CASE NOTES
ANTI-TRUST-PRICE DISCRIMINATION-

MEETING COMPETITION AS AN ABSOLUTE
DEFENSE

Standard Oil Company was selling gasoline to some dealers at prices
lower than those charged other dealers in the same area for the same
gasoline. Plaintiff, one of the dealers being forced to pay the higher
price, brought suit alleging that Standard's practices constituted unfair
price discrimination as defined and prohibited by the Robinson-
Patman Amendment to the Clayton Act. In defense, Standard showed
that the lower prices were made only in specific cases to meet equally
low prices offered by rival distributors. But Standard did not show
whether the competition it was meeting was lawful. Held: A showing
that the lower prices were made in good faith to meet competition
is an absolute defense to a charge of price discrimination, and defen-
dant need not show that the competition met was lawful. Standard
Oil Company v. Brown, 238 F.2d 54 (5th Cir. 1956).

While the Clayton Act established the general rule that price dis-
crimination in favor of certain buyers was illegal, the act left certain
absolute exceptions, one of which was: "Provided, that nothing . . .
[herein contained] . . . shall prevent . . . discrimination in price . . .
made in good faith to meet competition." 38 STAT. 730 (1914). The
Robinson-Patman Act changed this wording to read: "Providing that
nothing... [herein contained) ... shall prevent a seller rebutting the
prima facie case thus made by showing that his lower price was made in
good faith to meet an equally low price of a competitor." 49 STAT. 1526,
15 U.S.C. § 13 (6) (1952). Under the unamended act it was clear that
meeting competition was an absolute defense to a charge of illegal
price discrimination. 6 TOULMAN, ANTI-TRUST LAWS 593 (1951). After
the amendment, differences of opinion arose regarding the absolute-
ness of the defense. REP. ATr'y GEN. COMM. TO STUDY THE ANTI-TRUST
LAWS (the defense is absolute) ; Kefauver, The Attorney General's Com-
mittee Report in Perspective, 7 MERCER L. REV. 258 (1956) (the
defense is not absolute but merely rebuts the prima facie case). Step
by step, the cases have resolved the dispute. If a basing point system
used by a competitor is illegal, one is not privileged to adopt an iden-
tical system to meet the competition. F.T.C. v. A. E. Staley Mfg. Co.,
324 U.S. 746, 65 S.Ct. 971, 89 L.Ed. 1338 (1945). Any price discrimina-
tion is prima facie illegal, and the burden of rebutting such prima
facie case rests on the defendant. Corn Products Refining Co. v. F.T.C.,
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324 U.S. 726, 65 S.Ct. 961, 89 L.Ed. 1320 (1945). However, proof that
the discrimination was the result of a good faith move to meet lawful
competition not only rebuts the prima facie case, but establishes an
absolute defense. Standard Oil Company v. F.T.C., 340 U.S. 231, 71
S.Ct 240, 95 L.Ed. 239 (1951). And there is dicta to the effect that good
faith consists simply of a "reasonable belief" that competition exists,
F.T.C. v. A. E. Staley Mfg. Co., supra, or fear that unless prices are
reduced a customer will be lost. Standard Oil v. F.T.C., 233 F.2d 649
(7th Cir. 1956).

The instant case is the last step in interpreting into Section 2 (6)
of the Robinson-Patman Act a defense at least as liberal as the one
which existed in Section 2 of the Clayton Act before amendment.
Such an interpretation is a logical extension of the rule laid down
in the Standard Oil case. But if Congress had intended an unchanged
meaning, why did they separate the meeting competition clause from
the other absolute defenses and insert the now extraneous words about
rebuttal of a prima facie case? A comparison of the old and new
clauses indicates strongly that Congress intended a result quite dif-
ferent from the one which the courts have reached. But if congres-
sional intent has been frustrated, it is only the natural result of an
attempt to make sweeping changes with ambiguous language. Of course
the instant case should not be interpreted to say more than it does.
This case holds only that the seller, in establishing his defense, need
not affirmatively show the legality of his competition. The effect of
a positive showing that competition was illegal is yet to be determined.
In such a case, the courts would have three alternatives open to them.
They might extend the present rule and still uphold the defense. They
might restrict the rule by holding that it applies only to cases like
the present one where there is no showing at all as to the legality of
the competition. Or they might hold that a positive showing that the
competition met is illegal casts doubt upon the contention that it was
met in good faith.

B. CARL BUICE

BANKRUPTCY-JURISDICTION-DECEDENT
ESTATES

A voluntary petition in bankruptcy was filed by four natural persons
appearing in a collective form, as components of the petitioning estate
and in behalf thereof. Upon motion of one of the creditors of the
estate the petition was dismissed for lack of jurisdiction. Held, petition
dismissed. A decedent's estate is not a "person" within the meaning
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of the provision of the Bankruptcy Act. In re Mulero's State, 143 F.
Supp. 504 (P.R. 1956).

Any person except a municipal, railroad, insurance, or banking
corporation is entitled to the benefits of the Bankruptcy Act as a vol-
untary bankrupt. 30 STAT. 547 (1898), 11 U.S.C. § 22 (a) (1952). The
term "person" as used in the Bankruptcy Act includes not only natural
persons, but artificial, conventional, or juristic persons as well. In re
Manufacturing Lumberman's Underwriters, 18 F. Supp. 114, (W.D.
Mo., 1936). Bankruptcy courts have held corporations, Dressel v.
North State Lumber Co., 107 Fed. 255 (E.D. N.C. 1901), partnerships,
In re McCloskey, 18 F.2d 311 (E.D. Pa. 1926) ; and other unincorpo-
rated bodies, In re Philadelphia Scottish Rite, 40 F. Supp. 645 (E.D.
Pa. 1941), to be artificial persons within the provision of the Bank-
ruptcy Act. Where bankruptcy proceedings involve an individual
debtor the death of such debtor does not abate the bankruptcy pro-
ceedings, when commenced prior to the death. In re Hicks, 107 Fed.
910 (D.C. Vt. 1901). Courts have exercised jurisdiction over both
partnership assets and the individual estate of the deceased member
of the partnership. Hewitt v. Hayes, 204 Mass. 586, 90 N.E. 985 (1910).
However, jurisdiction of the estate of a deceased debtor has been re-
fused on grounds that imply that the probate court has exclusive juris-
diction. In re Morgan, 26 F.2d 90 (D.C. Mass. 1928).

The instant case is the fifth reported case which directly involves
the question of the jurisdiction of bankruptcy courts over the estates
of deceased individuals. All five are in accord in refusing to accept
jurisdiction. Heretofore the courts refused jurisdiction on the ground
that the administration of decedent estates must be by the probate
courts. The decisions, however, have been supported only by dicta.
The instant case went further and refused jurisdiction on the ground
that an estate is not a "person" within the provisions of the Bankruptcy
Act. Although the decisions have been unanimous in holding that
decedent estates are not subject to jurisdiction of bankruptcy courts,
a closer scrutiny of the question seems to indicate that jurisdiction
should be accepted. Bankruptcy jurisdiction over a decedent estate
would insure an equitable and proportionate d'tribution of the
assets of the insolvent debtor among his creditors, due to the power
of the trustee to strike down preferences, recoup concealments and
retrieve fraudulent transfers. At least two other reasons support accep-
tance of jurisdiction: (1) Due to the laxity in regard to other combi-
nations of natural persons, such persons appearing in a collective
form describing themselves as an estate can, without much difficulty,
be presumed to be an artificial person within the provision of the
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Bankruptcy Act; and (2) since the Bankruptcy Act expressly provides
which legal entities are "persons" not entitled to the benefit of the
Act, the logical presumption is that all other legal entities-decedent
estates included-are "persons" entitled to the benefits.

ALBERT SIDNEY JOHNSON

CONSTITUTIONAL LAW-DUE PROCESS-
PSYCHOLOGICAL WEAKNESS OF PRISONER

CONSIDERED IN DETERMINING WHETHER HIS
CONFESSION WAS COERCED

Petitioner, a Negro of low mentality and little education, was con-
victed on a charge of burglary with intent to commit rape. He was
never given a preliminary hearing, and was allowed to speak only
with his employer before being transferred to the state prison for
his own protection. After five days of intermittent questioning, in
which no brutality was used, petitioner made a confession which was
used to obtain his conviction. The Supreme Court of Alabama af-
firmed. On certiorari to the Supreme Court of the United States, held,
reversed. In view of the psychological weakness of the prisoner, the
circumstances surrounding his confession render it coerced, and its
use in his trial a violation of the Due Process Clause of the Fourteenth
Amendment to the Federal Constitution. J. J. Harlan, Reed, and
Burton dissented. Fikes v. Alabama, 25 U.S.L. WEEK (1957).

While the Supreme Court exercises broad supervision over the use
of confessions in the federal judicial system, McNabb v. United States,
318 U.S. 332, 63 S.Ct. 608, 87 L.Ed. 819 (1943), the states are free
to control admission of confessions in their courts. Lisenba v. Cali-
fornia, 314 U.S. 219, 62 S.Ct. 280, 86 L.Ed. 166 (1941). However, the
Fourteenth Amendment prohibits the use of a coerced confession to
obtain a conviction in a state court. Ashcraft v. Tennessee, 322 U.S.
143, 64 S.Ct. 921, 88 L.Ed. 1192 (1944). Federal courts may make an
independent examination of the facts to determine whether a federal
right has been abridged, Norris v. Alabama, 294 U.S. 587, 55 S.Ct. 579,
79 L.Ed. 1074 (1935), but should give great respect to the findings
of the state court. Pierre v. Louisiana, 306 U.S. 354, 59 S.Ct. 536, 83
L.Ed 757 (1939). Confessions found to be the result of physical torture
are clearly coerced. Brown v. Mississippi, 297 U.S. 278, 56 S.Ct. 46,
80 L.Ed. 682 (1936). However, duress short of physical brutality may
render a confession involuntary. Hysler v. Florida, 315 U.S. 411, 62
S.Ct. 688, 86 L.Ed. 932 (1942). Prolonged questioning by relays of
inquisitors, Turner v. Pennsylvania, 338 U.S. 62, 69 S.Ct. 1352, 93
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L.Ed. 1810 (1949), removal of a prisoner far from home and threaten-
ing with mob violence, Ward v. Texas, 316 U.S. 547, 62 S.Ct. 1139,
86 L.Ed. 1663 (1942), and holding a prisoner incommunicado, Watts
v Indiana, 338 U.S. 49, 69 S.Ct. 1347, 93 L.Ed. 1801 (1949), are all
factors which have been considered as rendering a confession violative
of due process. Conditions which place the prisoner at a disadvantage,
such as his youth and inexperience have also been considered. Haley v.
Ohio, 332 U.S. 596, 68 S.Ct. 302, 92 L.Ed. 224 (1948). The limits of
due process are determined by " . . . a weighing of the circumstances
of pressure against the power of resistance of the person confessing."
Stein v. New York, 346 U.S. 156,185, 73 S.Ct. 1077, 1093, 97 L.Ed.
1522, 1542 (1953). The result of such weighing must show that the
confession is the product of nothing other than reasoned and volun-
tary choice. Lee v. Mississippi, 332 U.S. 742, 68 S.Ct. 300, 92 L.Ed. 330
(1948).

The methods used in the instant case to induce a confession were
admittedly mild compared to others condemned by the court as co-
ercive. In looking beyond these methods to the psychological make up
of the prisoner confessing, the court further reduces the respect given
state court determinations in this area. State-courts must now balance
legitimate methods of questioning against the mental strength of the
prisoner. In close cases they would seem more likely to be reversed
if there has been any laxity in requirements for preliminary hearing,
or delay in granting counsel incident to the confession. The federal
courts thus appear to be moving indirectly toward the same degree
of supervision over state court confessions that they now have in the
federal jurisdiction.

FRANK M. McKENNEY

CONSTITUTIONAL LAW-SELF INCRIMINATION
-DENATURALIZATION PROCEEDINGS

In a denaturalization proceeding to cancel his naturalization on
the ground of illegality and fraud in its procurement in violation
of the Nationality Act of 1906, 34 STAT. 596 (1906), defendant ob-
jected to Government's request that he take the witness stand on the
ground that to compel him to be a witness against himself and thus
procure out of his own mouth evidence used to denaturalize him
would contravene the constitutional guarantee against self-incrimina-
tion vouchsafed him by the Fifth Amendment of the Constitution
of the United States. Held: Objection overruled. The proceeding is
not a criminal one and defendant cannot properly claim the protec-
tion of the Fifth Amendment. United States v. Costello, 144 Fed. Supp.
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779 (S.D. N.Y. 1956). Case subsequently dismissed without prejudice.
145 F.Supp. 892 (S.D. N.Y. 1956).

"No person . . . shall be compelled in any criminal case to be a
witness against himself." U. S. CONST. amend. V. The object of this
amendment is to insure that no person, party defendant or otherwise,
be compelled, when acting as a witness in any investigation, to give
testimony which might tend to show that he himself had committed
a crime. Counselman v. Hitchcock, 142 U.S. 547, 12 S.Ct. 195, 35 L.Ed.
1110 (1892). The privilege may be invoked in any type of proceed-
ing, whether criminal or civil, but is limited to criminal matters.
McCarthy v. Arndstein, 266 U.S. 34, 45 S.Ct. 16, 69 L.Ed. 158 (1924).
The privilege, however, must not be interpreted in a "hostile or nig-
gardly" spirit; thus one has the right to claim that a particular sanction
sought to be imposed against him is criminal in nature. Ullmann v.
United States, 350 U.S. 422, 76 S.Ct. 497, 100 L.Ed. 511 (1956). The
accused in a criminal case can assert the privilege as an excuse for
refusing to take the stand, Brown v. United States, 56 F.2d 997 (9th
Cir. 1932), but defendant in a civil action, like ordinary witness, can
claim the privilege only with respect to particular questions, the
answers to which would tend to incriminate, and he cannot refuse to
be sworn and take the stand. United States ex rel Bilokumsky v. Tod,
263 U.S. 149, 44 S.Ct. 54, 68 L.Ed. 221 (1923). Deportation proceed-
ings are civil and the Government may swear defendants as witnesses
against themselves. Low Foon Yin v. United States, 145 Fed. 791 (9th
Cir. 1906). A denaturalization proceeding is also a civil action, Luria
v United States, 231 U.S. 9, 34 S.Ct. 10, 58 L.Ed. 101 (1913), in the
nature of a bill in equity to vacate a judgment. United States v.
Mansour, 170 Fed. 671 (S.D. N.Y. 1908), aff'd mem. 226 U.S. 604,
33 S.Ct. 217, 57 L.Ed. 378 (1912). Accordingly, the defendant is not en-
titled to a jury trial, United States v. Mansour, supra; the criminal
statute of limitations does not apply, Sourino v. United States, 86 F.2d
309 (5th Cir. 1936), cert. denied 300 U.S. 661, 57 S.Ct. 491, 81 L.Ed.
869 (1936); and the Federal Rules of Civil Procedure are followed.
United States v. Jerome, 16 F.R.D. 137 (S.D. N.Y. 1954). And since
one has no constitutional right to retain citizenship acquired by fraud,
denaturalization inflicts no new criminal punishment. Johannessen v.
United States, 225 U.S. 227, 32 S.Ct. 613, 56 L.Ed. 1066 (1912) . A sharp
distinction, however, has been drawn between deportation and denat-
uralization cases. United States v. Minker, 350 U.S. 179, 192, 76 S.Ct.
281, 289, 100 L.Ed. 185, 197 (1956) (concurring opinion). The power
to expel or exclude aliens is a fundamental sovereign attribute exer-
cised by the Government's political departments, largely immune from
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judicial control. Shaughnessy v. United States ex rel Mezei, 345 U.S.
206, 73 S.Ct. 625, 97 L.Ed. 956 (1953). But citizenship whether acquired
by birth or naturalization cannot be taken away, without a judicial
trial, Baumgartner v. United States, 322 U.S. 665, 64 S.Ct. 1240, 88
L.Ed. 1525 (1944), in which a strictness of proof is required which
approximates that imposed in criminal cases. Schneiderman v. United
States, 320 U.S. 118, 63 S.Ct. 1333, 87 L.Ed. 1796 (1943). Thus the
Government in denaturalization proceedings should proceed with-
meticulous regard for the basic notions of due process which protects
every vital right of the American citizen. United States v. Minker,
350 U.S. 179 at 197, 76 S.Ct. 281 at 292, 100 L.Ed. 185 at 199 (con-
curring opinion). For loss of citizenship has been described as a "far
graver penalty than most fines and many prison sentences." United
States v. Minker, 217 F.2d 350 (3d Cir. 1954), aff'd. 350 U.S. 179, 76
S.Ct. 281, 100 L.Ed. 185 (1956).

The instant case is one of first impression. The court, while recog-
nizing the gravely penal nature of a denaturalization hearing, timidly
applied to such proceedings the principal that the Fifth Amendment
does not shield the defendant from the witness stand in a civil action.
While technically the court was not administering the criminal law
in the instant case, it is submitted that constitutional guarantees should
not be limited to trials historically called criminal. A more reasonable
judicial interpretation of the privilege against self-incrimination ac-
corded one by the Fifth Amendment would be the extension of such
protection to actions, the sanctions of which are criminal in nature.

Roy M. THORNTON, JR.

REAL PROPERTY-ESCHEAT--STATE'S RIGHT
TO UNCLAIMED MONEY

Defendant company issued to a large number of customers trading
stamps with a right of redemption in money. The amount referred
to by the state in this action has remained unclaimed for five succes-
sive years and the whereabouts of the owners are unknown. The state
contends that the monies owed these unknown owners and held by
the defendants are covered by the Custodial Escheat Act (1951) N.J.S.
2A: 37-29, and should go into the state's custody for a period of two
years after which they will escheat to the state if still unclaimed. Held:
since the monies have remained unclaimed for five successive years
and the whereabouts of the owners are unknown the act is applicable
to them. State v. Sperry & Hutchison Co., 127 A.2d 169, (N.J. 1956).

In its original definition the word escheat meant the falling of
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lands by accident to the lord of whom they were held. Center v.
Kramer, 112 Ohio St. 269, 147 N.E. 602 (1925), citing 2 BLACKSTONE
COMMENTARIES 244. In the United States at the present time escheat sig-
nifies the dominant right of the state to an estate left vacant for want of
persons legally entitled to make claim thereto. University of North
Carolina v. City of High Point, 203 N.C. 558, 166 S.E. 511 (1932).
Though escheats are not favored by the law, In re McManis Estate,
94 Colo. 546, 31 P.2d 912 (1934), the state may prepare statutory
grounds of escheat of lands within its territory. Commonwealth v.
Chicago St. L.&N.O.R. Co., 124 Ky. 497, 99 S.W. 596 (1907). A ground
for escheat recognized in all jurisdictions is death intestate without
heirs, or non-availability of the owner. Woltz v. First Trust Co. of
Wichita, 135 Kan. 253, 9 P.2d 665 (1932). No particular considera-
tion is given the fate of the owner so long as he is not available
to claim the property. State of Arkansas v. Phillips Petroleum Com-
pany, 212 Ark. 530, 206 S.W.2d 771 (1947). Originally restricted
to realty, In re Payne's Estate, 208 Wis. 142, 242 N.W. 553 (1932),
the doctrine of escheat now includes personal property, State of New
Jersey v. Standard Oil Company, 5 N.J. 281, 74 A2d 565 (1950),
both tangible and intangible, Security Savings Bank v. State of Cali-
fornia, 186 Cal. 419 (1923) 199 Pac. 791. To properly determine sub-
jectability to escheat of property under consideration, conscientious
attention must be given the language of the statute under which the
right of escheat is sought to be exercised. 30 C.J.S. Escheat, § 3.

The New Jersey Act, as well as large number of other states, de-
fines, personal property to include monies, negotiable instruments,
choses in action and all sorts of tangible and intangible property.
State of New jersey v. American Sugar Refining Company, 20 N.J.
286, 119 A2d 767 (1956). There appears no reason in the Constitu-
tion why a state may not proceed administratively to take possession
of abandoned property. Connecticut Mutual Life Insurance Co. v.
Moore, 333 U.S. 541, 68 S.Ct. 682, 92 L.Ed. 863 (1948).

The application of the Custodial Act in the instant case indicates
a new high in the rapidly enlarging field of abandoned personal
property now being subjected to escheat. Pursuant to the holding,
numerous and attractive avenues of interpretation are left open
which may be of benefit to the state. Notice to owners, being diffi-
cult if not impossible, the monies held by defendant company, after
satisfying the five year period of waiting required by the statute,
clearly fit the description as the object of the Custodial Act. Perhaps
some statutory or legislative restraint should be available to prevent
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the courts from falling into the trap they guard so strongly against-
that of radically stretching the legislators' intent.

ALEX GONZALEZ

TORTS-CIVIL ACTION FOR SLANDER-
PRIVILEGE OF ATTORNEY

Plaintiff was a witness at a trial in which Defendant appeared as
counsel for a client. After Plaintiff's testimony, Defendant stated to
the jury that Plaintiff was mentally degraded. Plaintiff brings this
civil action for willful and malicious slander. On Defendant's demur-
rer, held: When material and relevant, counsel's publications during
a trial are absolutely privileged. Wall v. Blalock, 95 S.E.2d 450 (N.C.
1956).

A privilege is a defense for conduct which under ordinary circum-
stances would make the Defendant liable. RESTATEMENT, TORTS, § 10
(Ist ed. 1938). Its genesis is public policy, Bleeker v. Drumy, 149 F.2d

770 (2d Cir. 1945), whether qualified or absolute. Fedderwitz v. Lamb,
195 Ga. 691, 25 S.E.2d 414 (1943). Whether a slander is within the
protection accorded to privileged communications depends upon the
circumstances of the utterance, J. Hartman Co. v. Hyman, 287 Pa.
78, 134 A. 486, 48 A.L.R. 567 (1926), as well as the character of the
remarks. Sunderlin v. Bradstreet, 46 N.Y. 188, 7 Am. Rep. 322 (1871),
contra, Fortney v. Stephan, 237 Mich. 603, 213 N.W. 172 (1927). Privi-
lege is an exception to the rule that every defamatory utterance im-
plies malice; Wagner v. Scott, 164 Mo. 289, 63 S.W. 1107 (1901), Ely
v. Mason, 97 Conn. 38, 115 A. 479 (1921), and is a defense against
improper motive. McDavitt v. Boyer, 169 Ill. 475, 48 N.E. 317 (1897).
The rule in England, NEWELL, LIBEL AND SLANDER, § 358 p. 392 (4th
Ed. 1924), and the minority view in this country, 33 AM. JUR., Libel
and Slander § 179 (1941), states that the utterances of counsel during
judicial proceedings are absolutely and unqualifiedly privileged even
though malicious, without justification and irrelevant. Munster v.
Lamb, 11 Q.B.D. 588, 52 L.J.Q.B. 726 (1883), Reagan v. Guardian
Life Ins. Co., 140 Tex. 105, 166 S.W.2d 909 (1942). However, nearly
all courts in the United States hold that only attorney's publications
in the course of judicial proceedings which are material and pertinent
to the issues involved are absolutely privileged. PROSSER, TORTS, § 95
(2d ed. 1955). If the statements are material and relevant it matters

not how false, malicious, or injurious they may be. Lefler v. Clark,
287 N.Y.S. 476, 247 App. Div. 402 (1936). This view is supported by
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the RESTATEMENT, TORTS, Vol. 3, § 586. The privilege embraces every-
thing that may possibly be relevant; Parker v. Kirkland, 289 Ill. App.

340, 18 N.E.2d 709 (1939) and a wide latitude will be permitted.

Andrews v. Gardiner, 224 N.Y. 440, 121 N.E. 34 (1918). Thus the fol-

lowing have been held privileged: calling appellant a blackmailer at

taxpayer's hearing; Parker v. Kirkland, supra; Stating witness in mur-

der case was a hophead, lunatic, dope fiend and perjurer. Irwin v.

Ashurst, 158 Or. 61, 74 P.2d 1127 (1938).

An interesting legal problem is presented in the attempt to balance

an attorney's need for latitude in presenting his client's case and the

right of parties to the trial not to be defamed. Attorneys are privileged,

and at the same time parties to a trial are accorded some measure

of protection. The instant case appears to be within the limits of

what constitutes legal privilege and follows the majority holding in

this country.
JOsEPH W. POPPER, JR.

TORTS-FEDERAL TORT CLAIMS ACT-
PUBLIC FIRE FIGHTERS

Petitioners sued the defendant under the Federal Tort Claims Act

to recover for damages to their forest lands caused by the negligence

of forest rangers in allowing a forest fire, which started on government
land, to spread to their forest lands. The court dismissed the com-

plaints on the ground that the Federal Tort Claims Act does not in-

clude liability for public fire fighters. The court of appeals affirmed

upon the further ground that Washington law would impose no lia-

bility in this situation. On appeal, Held, vacated and remanded.

The United States would be liable under the Federal Tort Claims

Act if a private individual would be liable in the same situation.

Rayonier, Incorporated v. United States, 77 S.Ct. 374 (1957).

The English rule that the king was immune from suit without his

consent was brought over from the common law and applied to Ameri-

can jurisprudence. Feres v. United States, 340 U.S. 135, 71 S.Ct. 153,
95 L.Ed. 152 (1950), I BLACKSTONE, COMMENTARIES, Ch. 7. The United

States has consented to be sued in tort, 28 U.S.C. §§ 1346 (b), 2674

(1952). The act did not create new causes of action where none existed

before, but its effect is to waive immunity from recognized causes of

action and not to visit the government with novel and unprecedented
liability. Dalehite v. United States, 346 U.S. 15, 73 S..Ct. 956, 97 L.Ed.

427 (1953), National Manufacturing Company v. United States, 210
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F.2d 263 (8th Cir. 1954), cert. denied 347 U.S. 967, 74 S.Ct. 778, 98
L.Ed. 1108 (1954). Firemen are given immuiity from liability, consid-
ered to be acting in a governmental function. PROSSER, TORTS 776
(1955). The doctrine of respondeat superior governs the Federal Tort
Claims Act, supra, and where negligent employee is immune from suit
so is the government. National Manufacturing Company v. United
States, supra. The extinguishment of fires is a function which the
municipal corporation undertakes in its public, governmental capacity
and in connection with which it incurs no liability for its negligent
operation, 38 Am. Jur. § 623. Liability of the United States under the
Federal Tort Claims Act, supra, "in the same manner and same extent
as a private individual under like circumstances", does not depend
upon the distinction made in municipal corporations between govern-
mental and non-governmental functions, nor does recovery depend
upon the presence or absence of identical private activity. Indian River
Towing Company v. United States, 350 U.S. 61, 76 S.Ct. 122, 100
L.Ed. 48 (1955). There is no distinction between sovereign and pro-
prietary functions in determining liability of the government to the
same extent as a private individual under the Federal Tort Claims Act,
(government cannot escape liability on the theory that a private indi-

vidual does not operate an airbase). Air Transport Associates, Inc. v.
United States, 221 F.2d 467 (9th Cir. 1955). The United States is liable
for the negligence of a control tower operator in regulating air traffic.
Eastern Air Lines v. Union Trust Company, 221 F.2d 62 (D.C. Cir.
1955). The local law must be pleaded since the Federal Tort Claims
Act permits suit only where the United States, if a private individual,

would be liable in accord with the law of the place where the act or
omission occurred. Spelar v. United States, 338 U.S. 217, 70 S.Ct. 10,

94 L.Ed. 3 (1949), Buckhardt v. United States, 165 F.2d 869, 1 ALR2d
213 (4th Cir. 1947).

The instant case appears to be an application of the principle stated
in the Indian River Towing Company, case, supra. But the question
of applying the Federal Tort Claims Act is still not completely set-

tled as evidenced by the dissent in the instant case. The interpreta-
tion applied by the court here seems to extend the intent of the
Federal Tort Claims Act much further than originally planned. This

application loosely used could subject the United States to liability

in practically any public disaster.

JOHN H. HICKS
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TORTS-LIABILITY OF CONTRACTOR-INJURY
TO THIRD PERSONS AFTER

ACCEPTANCE OF REALTY

An infant of the tenant of an apartment house was injured in a fall
from the porch of the apartment. Action was brought against the
architects and builder of the apartment alleging that the porch was
so improperly constructed and designed as to create a dangerous and
hazardous condition for users, especially children. The defendants
raised the defense of lack of privity and were successful in the lower
court. On appeal held: Reversed. There is no valid distinction between
real and personal property so far as the principle of liability is con-
cerned. The imminence of danger should be the test and not the
classification of the object from which the danger emanates. Inman
v. Binghampton Housing Authority, 1 App. Div. 2d 559, 152 N.Y.S.2d
79 (1956).

Generally a contractor is not liable to third persons with whom he
has no contractual relation, for injuries or damage sustained after
acceptance of the work by the owner. Erie & Western Transp. Co. v.
City of Chicago, 178 Fed. 42 (7th Cir. 1910); Delney v. Supreme
Investment Co., 251 Wis. 374, 29 N.W.2d 754 (1947). The same rule
also applies to architects who designed the building. Geare v. Sturgis,
14 F.2d 256 (D.C. Cir. 1926). When the contractor has turned over
the building or other completed structure, and he has knowledge
that it is dangerous by reason of a concealed defect and he fails to
disclose that fact, he has been held liable in a negligence action for
"something like fraud". Penn. Steel Co. v. Elmore 8c Hamilton Con-
tracting Co., 175 Fed. 176 (N.Y. Cir. 1909) ; Bryson v. Hines, 268 Fed.
290 (4th Cir. 1820). The owner's knowledge of the defect at the time
the structure. is turned over reiieves the contractor of liability for
negligence. Miner v. McNamara, 81 Conn. 690, 72 At. 138 (1909).
However, where the contractor has knowledge that the building is
dangerously defective, he is liable for "willful negligence" notwith-
standing the owner's knowledge of the dangerous condition. Murphy
v. Barlow Realty Co., 206 Minn. 527, 289 N.W. 563 (1939). The re-
sponsibility for maintaining the completed structure and protecting
third persons against danger from it, or for use of it in a defective
condition, or for failing to give notice or warning of danger, is, after
the acceptance, shifted to the owner. Williams v. Edward Dock &c Dr.
Construction Co., 258 Fed. 591 (6th Cir. 1919). The courts have ad-
vanced many reasons for the contractor's non-liability to third persons,
such as that the contractor ceases to have control over the structure
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once completed, Cunningham v. T. A. Gillespie Co., 241 Mass. 280,
135 N.E. 105 (1922), the plaintiff has not relied upon the defendant's
contract, Torrabee v. Des Moines Tent & Awning Co., 189 Iowa 319,
178 N.W. 373 (1920), and the consequence of holding the opposite
doctrine would be far reaching and it would be safer and wiser to
confine such liabilities to parties immediately concerned, Curlen v.
Somerset, 140 Pa. 70, 21 Atd. 244 (1891). But in 1882 a contractor who
biilt a defective movable scaffold was held liable to third persons
with whom he had no privity. Devlin v. Smith, 89 N.Y. 470, 42 Am.
Rep. 311 (1891). The absence of privity of contract as a ground for
non-liability has been denounced, the view being taken that a duty
in tort exists on the part of a contractor or manufacturer to third per-
sons who in the normal course of events will come into contact with
the thing built or manufactured. Penn. Steel Co. v. Elmore & Hamilton
Contracting Co., supra. In 1916, Mr. Justice Cardozo recognized the
weakness of a rule in which privity of contract was used as a test for de-
termining liability in a tort action and stated that the only question in
such action should be "was it reasonably foreseeable that negligence
by the manufacturer would result in the injury complained of?"
MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916).
The MacPherson case dealt only with personal property and not with
ieal property but no cogent reason exists for continuing the distinc-
tion between real and personal property as a basis for liability. See
PROSSER, TORTS, 2d (1955) pp. 517-518; RESTATEMENT, TORTS § 385,
395.

Until the decision in the principle case it had generally been held
that the doctrine of the MacPherson case applied only to personal
property, and the effect of the principle case is to extend the
MacPherson doctrine to structures erected upon real property. There
is no apparent distinction between the duty of one who supplies a
chattel and one who erects a structure. If the object may be dangerous
if improperly constructed it should not matter whether that object be
real or personal property. The fact that most jurisdictions in this
country have either expressly repudiated the general rule of privity
of contract as barring the plaintiffs recovery or have made so many
exceptions that they have virtually destroyed the rule would seem
convincing proof of the soundness of the principle case, especially
when this rule is judged in the light of a complex and highly industrial-
ized society. The foreseeability of the injury complained of should
be the test and the classification of the object should have no bearing
on the plaintiff's right to recover.

PHILIP R. TAYLOR

[Vol. 8



CASE NOTES

TORTS-PRENATAL INJURY-RIGHT OF
ACTION EXTENDED TO NON-VIABLE

FETUS LATER BORN ALIVE

Plaintiff, at the age of two years, brought a tort action by next
friend to recover damages for prenatal injuries sustained approxi-
mately five weeks after her conception. Plaintiff's mother was injured
as a result of defendant's negligence on August 29, 1952. Plaintiff was
born eigth months later on April 29, 1953, with deformities allegedly
resulting from defendant's negligence. The petition included no alle-
gations to the effect that plaintiff, at the time she received her pre-
natal injuries, was so far developed as to be "quick" or able to stir in
the mother's womb. Held: Plaintiff could recover. The fact that she
was not yet "quick" in her mother's womb at the time the injuries
were sustained was immaterial. Hornbuckle v. Plantation Pipe Line
Company, 212 Ga. 504, 93 S.E.2d 727 (1956).

"For every right there shall be a remedy." GA. CODE § 3-105 (1933).
"A physical injury done to another shall give a right of action." GA.
CODE § 105-601 (1933). "Every person may recover for torts committed
to himself." GA. CODE § 105-107 (1933). An infant generally
may sue at law or in equity, Roche v. Waters, 72 Md. 264,
19 Atl. 535, 7 L.R.A. 533 (1890), represented by either a next
friend or a guardian ad litem, Huley v. Huley, 154 Ga. 321, 114 S.E.
184 (1922), whichever is applicable, City Nat'l Bank and Trust Co.
of Chicago v. Sewell, 300 Ill. App. 582, 21 N.E.2d 810 (1939), to pro-
tect his property, Guy v. Hanson, 86 Kan. 933, 122 Pac. 879 (1912),
or his person, Waters v. Bridges, 55 Ga. App. 763, 191 S.E. 297 (1937),
against intentional or negligent invasions by others. 43 C.J.S., Infants,
§§ 102-110. Certain legally protected rights and interests are acquired by
an infant before his birth, some at the time of conception, Doe v. Clark
2 H. Blackstone 399 (1795), and others at the time the fetus becomes
"quick" or viable. 1 BLACKSTONE, COMMENTARIES 130 (1765). In
property law, an unborn child is a "person" for all purposes beneficial
to the infant after his birth, Hall v. Hancock, 15 Pick. Mass. 255, 26
Am. Dec. 598 (1834), but not for purposes working to his detriment,
Villar v. Gilbey, (1907) A.C. 139. The interest taken by the child
at birth may date back to the time of his conception, if necessary, and
cannot be defeated by intermediate proceedings to which he was not
a party. Mackie v. Mackie, 230 N.C. 152, 52 S.E.2d 352 (1949). In
criminal law, there is a split of authority on the question, 1 C.J.S.,
Abortion, § 6, but the weight of authority probably supports the
-view that, in the absence of an applicable statute, to render criminal
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the procurement of a miscarriage with the consent of the mother the
fetus must have been "quick." Mitchell v. Corn., 78 Ky. 204, 39 Am.
Rep. 227 (1879). This common law conception results in a narrow
construction of statutes that now define the offense in practically all
jurisdictions. In re Vince, 2 N.J. 443, 67 A.2d 141 (1949). So
in cases involving the rights and interests of an unborn child,
the stage of development of the fetus is often the deciding factor.
Williams v. Marion Rapid Transit, 82 Ohio App. 445, 82 N.E.2d 423
(1948), aff'd., 152 Ohio St. 114, 87 N.E.2d 334, 10 A.L.R.2d 1051
(1949). The thirtieth week after conception is considered the border-

line of viability; before that time, the subject is considered a fetus,
after that, a child capable of surviving independent of the mother.
GRADWOHL, LEGAL MEDICINE, p. 831 (1954). But there is authority
to the effect that the fetus is viable after twenty-eight weeks of intra-
uterine life. GLAISTER, MEDICAL JURISDICTION AND ToxICOLOGY, p. 400
(1953). Statutes, GA. CODE § 26-1103 (1933) and court opinions,
Hunter v. State, 29 Ga. App. 366, 115 S.E. 277 (1923), sometimes
make a point of whether or not the fetus is "quick", without mention
of "viability", but intimate that the fetus that is "quick" is alive,
and thus a "child". GA. CODE § 26-1101 (1933). "Quickening"
is "the first motion of the foetus in the womb felt by the mother,
occurring usually about the middle of the term of pregnancy." BLACK,

LAW DICTIONARY (4th ed. 1951). "Normal duration of pregnancy in
human beings is 10 lunar months or 280 days." GRADWOHL, op cit.
supra. "Quickening" normally occurs during the period from 16-18
weeks after conception. GLAISTER, op. cit. supra, p. 372. But a fetus
is not prima facie "quick" four months after conception. Hunter v.
State, supra. As tort law progressed into the field of prenatal injuries,
the stage of development of the fetus was not initially a deciding factor,
since the weight of authority supported the view that the infant could
not recover for injuries received at any time en ventre sa mere; and
this, perhaps, is still the majority view, in absence of statutes provid-
ing otherwise. Scott v. McPheeters, 33 Cal. App. 2d 629, 92 P.2d 678
(1939), rehearing denied 93 P.2d 562 (1939). Likewise, the weight of

authority probably supports the view that, in the absence of statutory
provisions, a prenatal injury resulting in death is no cause for action
for wrongful death by the parents or personal representatives of the
child, since the child could not have brought the action himself if he
had survived. Dietrich v. Northampton, 138 Mass. 14, 52 Am. Rep.
242 (1884). But the prevailing trend is toward a more liberal view;
there is a cause for action for wrongful death when the child dies
due to prenatal injuries occurring after the fetus becomes viable,
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Amann v. Faidy, 415 Ill. 422, 114 N.E.2d 412 (1953), expressly over-
ruling a prior decision; and "person", as used in statutes, is inter-
preted to include an unborn child that is viable; Steggal v. Morris, 363
Mo. 1224, 258 S.W.2d 577 (1953), in which the unborn child was
injured just prior to its birth. So the modern rule is that, in the ab-
sence of statutory provisions and prohibitions, an infant, later born
alive, can recover for prenatal injuries tortiously inflicted while
viable en ventre sa mere. Tucker v. Howard L. Carmichael & Sons.
208 Ga. 201, 65 S.E.2d 909 (1951). (In this case, the child had received
its injuries only three hours before its birth. The court was non- com-
mittal as to whether the child could have recovered had it not been
"quick" in its mother's womb at the time of the injury.) And this
view has been extended to include a non-viable fetus in at least one
case prior to the instant one. See Kelly v. Gregory, 125 N.Y. S.2d 696,
282 App. Div. 542 (1953) app. gr. 129 N.Y.S.2d 914, 283 App. Div.
914 (1954), in which a child was permitted to recover for prenatal
injuries sustained during the third month of intra-uterine life, the
court stating that "when the child is born alive it is entitled to recover
for prenatal injury tortiously inflicted at any time at or after concep-
tion, regardless of viability at the time of the injury."

The court simply refused to dichotomize the period of gestation
in determining the rights of the fetus, if later born alive, to recover
for prenatal injuries tortiously inflicted. In its particular jurisdiction,
the decision is significant in that it adapted in practice a principle
that had only been alluded to previously in theory. Tucker v. Howard
L. Carmichael & Sons, supra. In a more generic sense, the decision
is more significant: most jurisdictions have yet to adopt the view that
a child can recover for prenatal injuries, even if received while viable
en ventre sa mere. But the decision attracts attention to the modern,
more liberal view that is the prevailing trend. It imports new prob-
lems for the courts: at what instant does conception occur and can
injuries received at or immediately after conception be proven to be
the cause of deformities at birth, or must dependence be placed pri-
marily on conjecture? Fortunately, medical science and the law are
advancing together, and more is now known about exactly what occurs
during the period of gestation than was known when the common
law was established. And "viability" and "quickness" of the fetus
have not been readily capable of proof. So as new problems are intro-
duced, others are eliminated. As was stated in Bonbrest v. Katz, D.C.,
65 F.Supp. 138 (1946), "the law is concerned with right, not implemen-
tation." The principle upon which the instant case is founded has
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moral support, and it has been accepted in other fields of law. It
provides a "remedy" for a "wrong."

GREELY H. ELLIS, JR.

TORTS-RESPONDEAT SUPERIOR-

LIABILITY OF NON-PROFIT ORGANIZATIONS

Plaintiff seeks to recover damages for personal injuries sustained
while undergoing medical treatment, as a result of the negligence of
defendant hospital's employee. Defendant sets up a defense that as a
non-profit institution it is immune from tort liability for acts of its
servants. Plaintiff demurred on grounds that the doctrine of respondeat
superior applied to non-profit organizations. The demurrer was over-
ruled. On appeal, held: A non-profit corporation which operates a
hospital is under the doctrine of respondeat superior and is liable
for torts of its servants. Avellone v. St. John's Hospital, 165 Ohio St.
467, 135 N.E.2d 410 (1956).

Generally, a master is responsible for the torts of his servant, com-
mitted in course of his employment. Bugge v. Brown V.L.R. 264, 26
C.L.R. 110 (1919). However, at common law a non-profit organi-
zation for public welfare was immune from such liability on the
theory of divesting funds from the trust fund which grantor set aside
for a specific purpose. The Feoffees of Heriot's Hospital v. Ross, 12
Clark and Finnelly, 507, 8 Eng. Rep. 1508 (1846). Earlier American
cases held that a corporation, established for the maintenance of
a public charitable hospital, which has exercised due care in the selec-
tion of its agents, was not liable for injury to a patient caused by their
negligence. McDonald v. Massachusetts General Hospital, 21 Am. Rep.
529, 120 Mass. 432 (1876). As a general rule a charitable or eleemosy-
nary institution is not liable for tortious injury except (1) when the
injured person is not a beneficiary of the institution; (2) when a bene-
ficiary suffers harm as a result of failure on the part of the authorities
of the institution to exercise due care in selection or retention of any
employee. Cullen v. Schmit, 139 Ohio St. 194, 39 N.E.2d 146 (1942).
The fact that a public charitable hospital receives pay from a patient
for lodging and care did not affect its character as a "charitable insti-
tuition," nor its rights or liabilities as such in relation to such patient.
Taylor v. Protestant Hospital Ass'n., 85 Ohio St. 90, 96 N.E. 1089
(1911). In England the common law doctrine of absolute immunity

was reversed. Mersey Docks Trustees v. Gibb, 11 Eng. Rep. 1500
(1866). And later American cases have severely restricted its effects.
Prior to 1942 only two or three courts have rejected the theory of
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immunity of charities outright. PROSSER, TORTS (2d Ed., l)55), p.
787. One who sustains injury at a public hospital from unskillful
surgical treatment by an unpaid attending surgeon may maintain
an action against the hospital therefor, although the hospital is a
public charity supported by trust funds and the plaintiff paid nothing
but a small amount for board and attendance. Glavin v. Rhode Island
Hospital, 34 Am. Rep. 675, 12 R.I. 41, (1879). Charitable institutions,
public and private, are on the same basis as other corporations and
individuals as to liability for negligence to those who are not bene-
ficiaries of the charity. Sisters of Charity of Cincinnati v. Duveluis, 123
Ohio St. 52, 173 N.E. 737 (1930). A charitable corporation is liable
for torts committed in the course of activities within its corporate
powers and in carrying out its charitable purposes. Gable v. Salvation
Army, 186 Okla. 687, 100 P.2d 244, (1940). The court in President
and Directors of Georgetown College v. Hughes, 76 U.S. App. D.C.
123, 130 F.2d 810 (1942), completed the change from immunity to
liability, by holding that the question of negligence of a hospital was
for the jury.

The instant case indicates that the courts in their recent decisions
have substantially minimized the effectiveness that was once attached
to a plea of immunity by a non-profit organization. In view of the
present development of socio-economic conditions and legislation it
was inevitable that the cloak of immunity that once shrouded these
non-profit organizations be swept aside. Such institutions should be
held responsible for their misfeasance. Modern hospitals are run in a
businesslike manner. States contribute greatly by reimbursing hos-
pitals for services rendered to indigents and others. During the year
1955 one half of the gross charges incurred by patients in American
hospitals was paid by insurance benefits. (Statistical Abstract of U.S.
78 table 84). The availability of insurance by these institutions also
supports the trend of attaching liability.

DOMINIC G. Bocco

WILLS-NO CONTEST CLAUSES-VALIDITY

AS TO INFANTS

In a will containing a no contest clause, testator devised certain
property to his heirs, all of whom joined in contesting the will on
the grounds of mental incompetency. The bill was dismissed. The
testator had provided that the share of each devisee that should con-
test the will was to go to a church, and it was now imminent that this
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would happen. Plaintiffs, five of the beneficiaries, now seek to have
the "no contest" provision declared inoperative, as the infant bene-
ficiaries could not be bound by the decree of the court in the contest
pfoceedings. In an appeal by plaintiffs from an adverse decree in the
County Circuit Court, held: a "no contest" provision in the will
was valid and that the infant beneficiaries were represented by their
parents as next friends and, hence, bound thereby. Womble v. Gunter,
95 S.E.2d 213 (Va. 1956).

Generally, "no contest" clauses are held valid, Smithsonian Institution
v. Meech, 169 U.S. 398, 18 S.Ct. 396, 42 L.Ed. 793 (1897), but some
courts hold that an exception should be made, that the defense of
"good faith and probable cause" is sufficient to allow benefi-
ciaries to contest such a will with impunity, as public policy
is interested in ascertaining the truth in a disputed claim. Hartz'
Estate v. Cade, 247 Minn. 362, 77 N.W.2d 169 (1956). Most hold, how-
ever, that this defense is not good, as such contesting of a will "may
bring sorrow and suffering to many concerned," and a man cannot be
denied the solace of knowing he may dispose of his property as he
pleases. Rudd v. Searles, 262 Mass. 490, 160 N.E. 882, 886 (1928).
This decision was recently upheld. Miller v. Stern, 326 Mass. 296, 93
N.E.2d 815 (1950). Generally an infant may sue by his next friend,
VA. CODE ANN. Tit. 8, § 87 (1950), and the infant's consent is not
necessary. Kirby v. Gilliam, 182 Va. 111, 28 S.E.2d 40 (1943). Further-
more, an infant is bound to the same degree, and the same extent as
an adult. Gimbert v. Norfolk Southern R. Co., 152 Va. 684, 148 S.E.
680 (1929). However, infants have been excepted from the applica-
tion of "no contest" provisions on the grounds that such conditions,
when applied to infants, tend to deprive the courts of the powers and
duties imposed on them by law for the protection of infants. Bryant v.
Thompson, 59 Hun. 545, 14 N.Y.S. 28; aff'd, 128 N.Y. 426, 28
N.E. 522 (1891). But this exception has been restricted to apply only
where the probate court has ordered the contesting of a will for an
infant beneficiary. Farr v. Whitefield, 322 Mich. 275, 33 N.W.2d 791
(1948). Other courts, however, have taken the position that there
is no reason why a testator can attach a condition as to adult bene-
ficiaries and not be allowed to do so with respect to infants. Moorman
v. Louisville Trust Co., 181 Ky. 30, 203 S.W. 856 (1918).

The law on this subject seems to be in flux and the instant case,
aside from establishing the precedent in Virginia, will contribute to
the authority building up on the subject. In cases of this sort there
are two considerations between which to choose: (1) that the testator

[Vol. 8



1957] CASE NOTES 383

should, as far as public policy will permit, be allowed to dispose of
his property as he pleases; and (2) that it is a harsh rule that will
allow some adult to contest a will in the name of an infant, thus
preventing the minor from being able to make his own choice on his
coming of age. While it may seem harsh to bind an infant in this
instance, all the force of argument is in that direction. The law does
not favor situations that retard the settling of estates, and should the
holding in the Bryant case, supra, become law, there would be much
confusion in many estates where there are infant beneficiaries, just
because the estate could not be settled until all infants concerned
came of age. This tends to tie up the land and thwarts the law's policy
of easy alienability of property.

C. EDWIN CHAPMAN, JR.




