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By WILLIAM W. DANIEL*

Before beginning a discussion of an actual National Labor Relations
Board election, it may be helpful to remind some readers in summary
form of the general procedure which leads up to such an election. One

of the principal features of the National Labor Relations Act is the
orderly method in which employees may select a bargaining represen-
tative or union or may indicate that they do not wish to be represented.'
When a labor organization has been certified by the National Labor
Relations Board as the bargaining representative of the employees, it
is the duty of the employer to bargain with the representatives. 2 If the
employer fails to do so, he may be directed by the Board to bargain,
and this order of the Board is judicially enforceable.3 Thus, a peaceful
method is provided whereby a bargaining representative may be chosen
or rejected without resort to economic means.

When an employer is confronted with a question of representation
and he is sure the union seeking recognition is the representative of the
majority of the employees, he may bargain immediately with the union.
However, such recognition, in the absence of a valid contract, will not
prevent a request for recognition by another union,4 nor the initiation
by the incumbent or another union of a representation proceeding
before the Board, which might culminate in the certification of either
union.5  Also, where an employer enters into such a contract without
certification, the employer commits an unfair labor practice, unless the
contract is signed with a union whose contract is just expiring. How-
ever, where the Board has certified a bargaining representative, it is
unlawful for another union to picket for recognition, 7 and, even in the
absence of a contract, a certification is a bar to the initation of a
representation proceeding for almost a year; 8 and, if a valid contract
has been executed, it acts as a bar to a representation proceeding as
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1. 61 STAT. 140 (1947), 29 U.S.C. § 159 (1952).
2. 49 STAT. 452 (1935), 29 U.S.C. § 158 (a) (5) (1952).
3. Ray Brooks v. N.L.R.B., 348 U.S. 96, 75 S.Ct. 176, 99 L.Ed. 125 (1954), 27

CCH LAB. CAS 1 68, 835.
4. Monroe Co-Operative Oil Co., 86 N.R.L.B. 95 (1949).
5. E.g., The Zia Co., 108 N.L.R.B. 1134 (1954).
6. William D. Gibson Co., 110 N.L.R.B. 661 (1954).
7. 61 STAT. 140 (1947), 29 U.S.C. § 158 (b) (4) (C) (1952); Union Chevrolet Co.,

96 N.L.R.B. 957 (1951).
S. Remington Rand, Inc., 112 N.L.R.B. 1381 (1955).
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long as it is in force, if the duration is reasonable. 9 In cases where the
employees have voted for "no union," another election may not be held
for a year.' 0 When a union seeks to be recognized as the bargaining
representative, it may ask for recognition as such from the employer.
If the employer has a good-faith doubt about whether the union
represents a majority of his employees in an appropriate unit, he may
refuse to bargain with the union unless it is certified by the National
Labor Relations Board." However, if the employer knows that the
union represents a majority of his employees, it is an unfair labor
practice for the employer to refuse to bargain with the union even
without certification.' 2 If the employer refuses to recognize the union,
the union may file a petition for certification of a representative with
the Board, or the employer may file such a petition to determine
whether or not the union actually represents a majority of his
employees. 13 After a petition has been filed by either the union or the
employer, there are two methods by which a representative may be
chosen or rejected: (1) If the parties are willing, a consent agreement
for an election may be executed, or (2) in the absence of such an
agreement, a formal representation hearing may be directed after some
preliminary investigation by an agent of the Board. At such a hearing
the Board will consider such questions as whether or not interstate
commerce is sufficiently involved, what an a p p r o p r i a t e unit of
employees is, whether or not the union is qualified to represent the
employees, whether or not a contract exists which will prevent the
proceeding, and a number of other things. At the conclusion of this
hearing, the Board will either direct an election to determine if a
majority of the employees want the union, or it will dismiss the
petition.

In cases where a consent agreement for an election has been executed,
and in cases where the Board has directed an election, the following
questions are likely to arise: How is this election to be conducted?
What may the parties involved do to promote the outcome they desire?
How may an election be set aside for improper conduct? This article
attempts to answer these questions. The article may be roughly
divided into four parts: (1) Election mechanics, in which such
questions as where, when, and how the election is to be conducted are

9. General Motors Corp., Detroit Transmission Div., 102 N.L.R.B. 1140 (1953).
10. 61 STAT. 140 (1947), 29 U.S.C. § 159 (c) (3) (1952).
11. Texarkana Bus Co. v, N.L.R.B., 119 F.2d 480, (8th Cir. 1941), 4 CCH Lab.

T 60, 478.
12. 49 STAT. 452 (1935), 29 U.S.C. § 158 (a) (5) (1952).

13. 61 STAT. 140 (1947), 29 U.S.C. § 159 (c) (1952).
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considered; (2) Which employees may vote; (3) Election campaigning;
and (4) Procedural aspects of setting aside an election.

1. MECHANICS

(a) When

After the Board has ordered an election, someone from the office of
the Regional Director usually gets in touch with the employer, and an
effort is made to agree on a date for the election. The Board's Rules
and Regulations and Statements of Procedure are silent as to the time
limit in which an election shall be held, but the Board's direction of
an election ordinarily provides that it shall be held not more than 30
days from the date of the direction.' 4 Although it is not a common
practice, the Board has been known to issue an order amending the
direction of an election so as to grant an extension.15 However, if the
Board, at the time of the original decision finds that an immediate
election would not be appropriate as in the case of a seasonal busi-
ness, a temporary cessation of operation, etc., the selection of a later
date is left to the Regional Director.' 6

In a seasonal industry, the Regional Director customarily sets a date
at or near the time of peak employment, x7 but this is not absolutely
essential. While it is true that it is sufficient, if at the time actually
selected the employment is both substantial and representative, t8

the Board continues to adhere strongly to the rule that an
election should be held at the peak of employment even though such
timing would prevent a contract from being executed in time to be
effective for the current year.19 While it has been held that, if an
employer has two seasonal peaks, the longer peak involving the greatest
number of employees who return each year should be used to fix the
time of election, 20 the election is not invalid if held at the lesser peak,
provided the employment was both substantial and representative. 2'

14. 17 N.L.R.B. Ann. Rep. 97 (1952).
15. E.g., Simplot Fertilizer Co., 107 N.L.R.B. 1211, 1217 (1954).
16. 17 N.L.R.B. Ann Rep. 97 (1952).
17. Nephi Processing Plant, Inc., 107 N.L.R.B. 647, 649 (1953).
18. Stokely-Van Camp, Inc., 107 N.L.R.B. 1137, 1138 (1954).
19. Libby, McNeil & Libby, 90 N.L.R.B. 279 (1950). However, San Joaquin Com-

press & Warehouse Co., 95 N.L.R.B. 279 (1951), involved a seasonal plant
where 44 employees were employed at the time of the hearing, and it was
expected that the same number would be employed at the time of an imme-
diate election. The Board directed an immediate election, even though the
peak employment would reach 90 to 100 employees. The Board, in support
of its conclusion, pointed out that since seniority was considered in rehiring,
a substantial number of the same employees return from year to year.

20. Oregon Frozen Foods Co., 108 N.L.R.B. 1668 (1954).
21. Stokely-Van Camp, Inc., 107 N.L.R.B. 1137 (1954).

[Vol. 8
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Elections should be so timed that all employees will have an oppor-
tunity to vote,22 and if an election is held when a group of employees
is unable to vote, this may be a ground for a new election. 23

Usually the voting is conducted during working hours; however, the
Board cannot force an employer to permit an election on company
time. As a matter of fact, most employers are glad to have an election
held on company time since it tends to create good will for the
employer, and refusal to permit the holding of the election on company
time will not prevent the holding of an election.

It is customary for the Board to send the employer notices of the
election which are to be posted in conspicuous places. There is no
method of forcing the employer to post such notices, but if an employer
refuses to cooperate, the Board may mail notices directly to the
employees. 24 It has been held that the Board may be enjoined from
proceeding with an election in the absence of proper notice to the
employees, 2 5 and if notice is not given, the Board may order a new
election 26 if it seems that the result would have been .different if
notice had been given.27 The notice of election specifies the hours
during which the polls are to be open, and even though this period
should be adhered to, the Board will not set aside an election because
the voting time is extended 28 or because the polls are closed a few
minutes prematurely29 unless it appears that this affected the result of
the election. When an election has been arranged, for, a certain hour
on a certain day and is postponed until the following day and practi-
cally all employees vote, the election is valid even though no formal
notice of change is given.3° The amount of notice which is deemed to
be "sufficient notice" is largely a question of fact. Thus, the Board
has considered radio and public-address notice to employees suffi-
cient 3 1 and has held that one-day notice of an election is sufficient

22. Alterman-Big Apple, Inc., 116 N.L.R.B. No. 130 (1956).
23. Alterman-Big Apple, Inc., 116 N.L.R.B. No. 130 (1956). It may be well to,

point out that in this case the election was a tie, and a group of eleven
truck drivers had been working away from the employer's plant at the hour
during which the election was conducted. Another interesting point is that
the Board said it was immaterial that both the employer and union had
agreed on the time of the election; the parties cannot by such an agreement
waive their right to object to the election.

24. E.g., Simplot Fertilizer Co., 107 N.L.R.B. 1211, 1217 (1954).
25. E. J. Reynolds Employees Assn., Inc. v. N.L.R.B., 61 F. Supp. 280 (N.C.

1943), 10 CCH Lab. Cas. 1 62, 795.
26. Union Premier Food Stores, Inc., 10 N.L.R.B. 370 (1938).
27. American France Line, 6 N.L.R.B. 311 (1938).
28. Clauber Water Works, 112 N.L.R.B. 1462 (1955).
29. Repcal Brass Mfg. Co., 109 N.L.R.B. 4 (1954).
30. N.L.R.B. v. Conlon Bros. Mfg. Co., 187 F.2d 329 (7th Cir. 1951), 19 CCH Lab.

Cas. 1 66,183.
31. Cities Service Oil Co. of Pennsylvania (Marine Div.), 87 N.L.R.B. 324 (1949).
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under sone circumstances. It is not necessary for every employee to
obtain actual notice of an election,'3 2 but in addition to plant notices,
if a large number of employees, such as in a seasonal industry, are not
working, they should be notified. ',

It should be remembered that in the case of a new plant without a
substantial or representative number of employees, an election will be
delayed until employment is both substantial and representative.A

Under ordinary circumstances the Board will not direct a represen-
tation election while unfair labor practice charges are pending against
one of the parties to the representation proceeding.3 5 This practice is
followed because it prevents the charging party from later attempting
to set the election aside on the basis of the alleged unfair labor
practice, and because the unfair labor practice may prevent the free
choice of the employees. However, if a waiver is executed, it is usually
possible to proceed with an election. 36

(b) Where

Normally elections are held during working hours on plant property
at some agreed location. However, the Board does not have any means
of compelling an employer to permit an election at such a time and
place. In fact, the Board declines from directing an election either on
or off the employer's property but permits the Regional Directors to
determine this question. However, the Regional Director usually seems
to prefer the holding of an election on the plant premises, but if the
employer prevents the election on its property, the election may be held
adjacent to the plant property,37 at the office of the Regional Director,
by mail,38 or at some other convenient location.

(c) How

If the employer will cooperate, voting booths are usually provided
in which each employee may secretly mark his ballot. However if a
voter inadvertently enters an occupied booth, this will not void the

32. Sun Shipbuilding & Dry Dock Co., 15 N.L.R.B. 771 (1939).
33. J. R. Simplot Produce Co., 57 N.L.R.B. 1228 (1944).
34. N.L.R.B. v. Guy F. Atkinson Co., 195 F.2d 141, (9th Cir. 1952), 21 CCH Lab.

Cas. 66,809; Algoma Hammock Co., Inc., 72 N.L.R.B. 999 (1947).
35. Edward J. Schlacter Meat Co., Inc., 100 N.L.R.B. 1171 (1952).
36. E. I. Du Pont de Nemours & Co., 81 N.L.R.B. 238 (1949). Generally, there

are two situations in which a waiver does not justify the Board in proceed-
ing with an election: (1) where a proposed representative is charged with
being company dominated and (2) where the charge is a refusal to bargain.

37. Fruehauf Trailer Co., 106 N.L.R.B. 182 (1953). In this case the election was
conducted in an automobile parked on a public street.

38. Continental Bus System, Inc., 104 N.L.R.B. 599, 601 (1953).

[Vol. 8
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election where the one vote would not be a determining factor, 39 and
the secrecy of an election is not violated by opening the ballot of the
only challenged voter even though this would clearly indicate how the
particular employee voted. 40 In the absence of the employer's cooper-
ation, the Regional Director works out the best alternative he can, as
mentioned in the preceding section.

The Board's Rules and Regulations41 provide that any party to an
election may be represented by an observer, subject to the limitations
imposed by the Regional Director. However, the Board has held (in
connection with an election conducted by mail) that the parties are
riot, as a matter of right, entitled to an observer. 42 It is the policy of the
Board not to permit persons closely identified with the employer to
serve as observers, and this is true even if these executives are the only
ones who can identify all the employees who are eligible to vote.4a Thus
the Board has declined to permit the e m p 1 o y e r 's vice-president,
treasurer, office manager, 44 or attorney45 to act as an observer. Although
it seems common for the Regional Director to limit the employer to
an observer who is not a supervisor or an executive of the company,
the Board has held that a union official may act as an observer for a
petitioning labor organization without invalidating the election. 46

Official ballots of the Board are used in an election, and an employee
simply places an "X" in the proper square.47 Nothing else should be
placed on the ballot. Thus, if a "clock" or identification number of an
employee is written on the ballot, it will not be counted.4" Ordinarily,

39. Cummer-Graham Co., 73 N.L.R.B. 603 (1947). In Continental Bus System,
Inc., 104 N.L.R.B. 599 (1953), an election was conducted by mail, and an
employee marked his ballot in the union office, but the Board refused to
set aside the election. Even when nine of 93 employees voting did not vote
in secret, this is no ground for setting aside an election where these nine
votes could not have affected the results of the election. See Machinery
Overhaul Co., Inc., 115 N.L.RB. 1787 (1956).

40. Estee Bedding Co., 73 N.L.R.B. 825, 831 (1947).
41. § 102.61.
42. Simplot Fertilizer Co., 107 N.L.R.B. 1211 (1954).
43. Watkins Brick Co., 107 N.L.R.B. 500 (1953).
44. Ibid.
45. Peabody Engineering Co., 95 N.L.R.B. 952 (1951).
46. U. S. Gypsum Co., 80 N.L.R.B. 1205 (1948).
47. Belmont Smelting & Refining Works, Inc., 115 N.L.R.B. 1481 (1956). In

Standard-Coosa-Thatcher Co., 115 N.L.R.B. 1790 (1956), the Board held that
when the letter "C" is placed in a square, it is equivalent to an "X". In
Belmont Smelting & Refining Works, Inc., supra, the Board expressly over-
ruled Bon Tool & Die Co., 115 N.L.R.B. 103 (1956), and held that, when one
square of a ballot contained a diagonal mark and a dot appeared at another
corner of the square but another square contained a proper -X", the ballot
would be counted as a vote for the choice opposite the square in which
the "X" was placed.

48. Standard-Coosa-Thatcher Co., 115 N.L.R.B. 1790 (1956). And see Western
Electric Co., 97 N.L.R.B. 933 (1951).
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the Board representative will have a list of eligible employees in the
requested unit.4 9 As the employees obtain their ballots and their names
are checked off, any party may challenge their right to vote.50 The
Rules and Regulations of the Board provide that a Board repre-
sentative may also challenge a voter.51 It has been held that it is the
representative's duty to challenge any voter whom he knows to be
ineligible, 52 and his failure to challenge a voter whose name does not
appear on the eligibility list, may be a ground on which an election will
be set aside, if that vote is determinative of the election. 53 But, on the
other hand, it has been judicially held that the board agent should act
impartially as an umpire or judge and, as such, has no authority to
challenge a person attempting to vote.5 4 The challenged ballots are
kept separate, or so identified as to make it clear that they have been
challenged.5 5 Perhaps it should be pointed out that an employee's vote.
may be challenged even if he was expressly included in the bargaining
unit established by the Board, if his duties have so changed since that
time as to justify his exclusion from the unit.56

After the election is over the Regional Director furnishes the parties
a tally of the ballots. Without, at this point, going into all of the
procedure involved, the challenged ballots are not considered until
objections which might invalidate the election are considered or waived,

49. If the employer refuses to submit a payroll of eligible employees, the Board
agent holding the election will require each person attempting to vote to
sign all affidavit which contains such information as would be required by
a person wishing to determine whether or not the voter should be challenged.
In Brown Wood 'reserving Co., 116 N.L.R.B. 60 (1956), the employer
and a union signed a stipulation for a consent election agreement adopting
a certain payroll to be used for the eligibility period. The employer submitted
a list of employees. At tile time of the election an employee whose name
was not included on the list, even though he had been employed during the
eligibility period, presented himself to vote. He was permitted to vote sub-
ject to challenge. The election was a tie. The Regional Director found
that the payroll was not attached to the stipulation and that the eligibility
of the employee had not been discussed. The Board held that the employee
was entitled to vote, and, therefore, his ballot should be counted.

50. N.L.R.B. Rules and Regulations, Series 6, § 102.61. Note that in Stokely Foods,
Inc., 81 N.L.R.B. 449 (1949), a board agent improperly refused to permit
an employer to challenge a ballot. Here the -Board refused to invalidate
the election because of the irregularity inasmuch as the challenge would have
been overruled even if permitted.

51. § 102.61.
52. Beggs & Cobb, Inc., 62 N.L.R.B. 193 (1945). Here the Board said that an

election was not good when based on the failure of a board agent to challenge
voters whom he knew to be ineligible when the votes cast by them affected
the result of the election.

53. Knox Metal Products, Inc., 75 N.L.R.B. 277 (1947).
54. N.L.R.B. v. West Texas Utilities Co., 214 F.2d 732 (5th Cir. 1954), 26 CCH

Lab. Cas. 68,551.
55. N.L.R.B. Rules and Regulations, Series 6, § 102.61.
56. Sarasota Herald Tribune & Journal, 112 N.L.R.B. 1206 (1955).

[Vol. 8
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and even then the challenged ballots will not be considered unless they
are sufficient in number to affect the result of the election.

How many employees must vote in an election in order for it to be
held valid? The Board, 57 with judicial approval,5 8 has held that the
voting must be representative of the wishes of the employees included
in the unit. If a majority of the eligible employees vote, the Board
seems to hold per se that the election is valid, but in cases in which only
a minority of eligible voters participate, the Board will investigate to
determine whether or not the election is actually representative. "9 Such
determination is always a question of fact in the particular case, and
even though no definite standard may be set forth, it is subject to
judicial review only if the judgment of the Board is arbitrary.60 In
attempting to determine the representativeness of an election, it is
proper for the Board to consider whether or not the election was fairly
advertised and the actual opportunity to vote,6' the relation of the
votes cast to the total number of eligible employees, 62 any unfair labor
practice of the employer which might have the effect of keeping the
employees from voting,63 and the margin between rival choices on the
ballot. 64 The Board has said that, in the absence of any showing that
an eligible employee was prevented from voting and exercising his free
choice, or some other unusual circumstances, it is immaterial that
only a small percentage of eligible employees voted.65 Pursuant to the
application of these rules, the Board has held a vote of as little as
31.1% representative. 6 If the Board determines that the election is not

57. E.g., Guidry's Auto Service, 108 N.L.R.B. 103 (1954), and S. W. Evans & Son,
75 N.L.R.B. 811 (1948).

58. N.L.R.B. v. Central Dispensary F, Emergency Hospital, 145 F.2d 852 (D.C. Cir.
1944), 9 CCH Lab. Cas. 62,400; N.L.R.B. v. National Mineral Co., 134 F.2d
424 (7th Cir. 1943), 6 CCH Lab. Cas. t 61,487.

59. N.L.R.B. v. Central Dispensary & Emergency Hospital, 145 F.2d 852 (D.C. Cir.
1944) 9 CCH Lab Cas. 62,400.

60. Ibid.
61. N.L.R.B. v. Standard Lime & Stone Co., 149 F.2d 435 (4th Cir. 1945), 9 CCH

Lab. Cas. 62,646.

62. Ibid.
63. New York Handkerchief Mfg. Co. v. N.L.R.B. 114 F.2d 144 (7th Cir. 1940).

2 CCH Lab. Cas. 1 18,731.
64. Guidry's Auto Service, 108 N.L.R.B. 103, 104 n.2 (1954).
65. Stiefel Construction Corp., 65 N.L.R.B. 925, 927 (1946). The Board in this

case also pointed out that what constituties a "representative vote" depends
upon the circumstances of each case.

66. Stiefel Construction Corp., 65 N.L.R.B. 925 (1946). In S. W. Evans & Son, 75
N.L.R.B. 811 (1948), the Board held a vote of 57 of 176 eligible employees
representative, and in Butler Specialty Co., 29 N.L.R.B. 430 (1941), a vote
of 71 out of 203 eligible employees was held to be representative. But, in the
the case of one out of a possible three ballots, the Board found the election
not representative, S. A. Kendall, Jr., 41 N.L.R.B. 395 (1942). The vote of
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representative, it will probably direct a new election.6 7

If only one labor organization seeks recognition as the bargaining
representative of the voting employees, and if a majority of the
employees voting cast valid ballots for the labor organization, it will
be certified. If a majority of the valid votes are for "no union," this
result will be certified.68 When there are two or more unions seeking
to be certified, and none of the three or more choices on the ballot
receives a majority of the valid votes, the Board will hold a run-off
election between the two choices receiving the largest number'of votes69

and will then certify the choice receiving the largest number of votes
in the second election.

II. WHO IMAY VOTE

(a) General

In a representation election only the employees in the particular unit
involved may vote. Supervisors, agricultural workers, certain confi-
dential employees, and some others, are excluded even though they may
actually work in the plant or department concerned.70 In the absence
of a strike or question of reinstatement, it seems that all employees
other than some casual or part-time employees who are included in a
unit may vote.

Under normal circumstances voting eligibility is determined by
employment during the payroll period immediately preceding the date
of the issuance of the direction of election.71 However, where all

one of two eligible employees has been held not representative, Firestone
Tire & Rubber Co., 57 N.L.R.B. 868 (1944), and Gold & Baker, 54 N.L.R.B.
869 (1944), but the opposite conclusion was reached in Aluminum Line,
9 N.L.R.B. 72 (1938).

67. E.g., Atlantic Basin Iron Works, 72 N.L.R.B. 508 (1947) ; S. A. Kendall, Jr.,
41 N.L.R.B. 395 (1942). But, in Northwest Packing Co., 65 N.L.R.B. 890
(1946), the Board pointed out that of the few votes cast there was no decided
preference and stated that it was dismissing the petition without prejudice
to the filing of another when it appeared that it might be successful. See also
Gold & Baker, 54 N.L.R.B. 869 (1944).

68. E.g., Pollock Mill Co., 104 N.L.R.B. 225 (1953).
69. E.g., Ibid.
70. 17 N.L.R.B. Ann. Rep. 82 (1952).
71. Walterboro Mfg. Corp., 106 N.L.R.B. 1383, 1385 (1953). But, in John

McCormack Co., 101 N.L.R.B. 289 (1952) (Murdock dissenting), the petition-
ing labor organization requested that all employees working in the appropriate
unit for a period of 120 days immediately preceding the date of the dircction
of election be allowed to vote. The Board established such an eligibility period
in view of the relatively brief periods of employment and the frequent
interchange among other employees in the area. In this case the intervenor had
urged a 90-day eligibility period, and the employer was neutral on the
question.

[Vol. 8
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employees have been laid off because of a lack of work, the Board nay
direct the Regional Director to set an election at a time when he
determines that a representative number of employees are employed
and that the eligibility be fixed by the payroll period inmcdiately
preceding the date of the issuance of the notice of election.72 In the case
of seasonal industries when there is not a representative number of
employees, the Board commonly directs the Regional Director to hold
an election near the seasonal peak and to use the payroll period
immediately preceding the date of direction of election for the purpose
of determining eligibility.7 3 Generally, even in the case of strikes, the
Board has adhered to its rule that the period immediately preceding
the (late of election should govern eligibility. 24

In the shipping industry different rules of eligibility apply. In the
New York Shipping Association case of 1953, 7;, the Board stated that
eligibility to vote was limited to those who (1) had worked at least 700
hours within the last year, and (2) had, pursuant to state law, registered
with the Waterfront Commission. The Board points out that employees
who had worked less than 700 hours g e n e r a 1 Iy worked in other
industries and that the 700-hour figure had been previously used in
determining rights under collective bargaining agreements. In a case
the next year76 involving a ship maintenance and repair operation, the
Board held eligible all employees in the unit whose name appeared on
eight or more different payrolls of the employer within a six month
period immediately preceding the issuance of the direction of election.

In order for an individual to be eligible to vote he must have been
employed and working during the eligibility p e r i o d unless that
individual was absent for some reason specified in the direction of
election. 77 The reported decisions of the Board do not ordinarily
contain the text of the direction of election; however, it seems that the
usual direction permits employees to vote who were absent due to
illness, vacation or temporary layoffs, strikers eligible for reinstatement,
and employees temporarily in military service.75

72. Raphael G. Wolff Studios, 104 N.L.R.B. 508 (1953).
73. Radcliff Silo Co., 107 N.L.R.B. 136 (1953), and Oregon Frozen Foods Co.,

108 N.L.R.B. 1668 (1954).
74. Otis Steel Products Co., 95 N.L.R.B. 624 (1951), and Walterboro Mfg. Co.,

106 N.L.R.B. 1383 (1953).
75. 107 N.L.R.B. 364 (1953).
76. Tollefson Brothers, 108 N.L.R.B. 1666 (1954).
77. J. Halpern Co., 108 N.L.R.B. 1142 (1954).
78. See 17 N.L.R.B. Ann. Rep. 93 (1952) and see Whiting Corp., 99 N.L.R.B.

117,119 (1952). But, an election will not be set aside simply because no
provision was made for an ill employee to vote, Hagen Manufacturing Co.,
100 N.L.R.B. 1321 (1952). In this case the Board said that in manually
conducted elections only the employees who present themselves in person are
eligible to vote.
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Lastly, it should be emphasized that the situation as it exists at the
time of the election determines eligibility.7 9 Thus, if a temporary

employee whose tenure of employment is so uncertain as to render him

unable to vote at the time of an election, the fact that it later appears

that the employee did continue to work does not mean that a challenge

to his ballot should be overruled.80 Likewise, an employee is eligible
to.vote if at the time of the election he is considered on temporary

leave, even though he quits a short time later.8'

(b) Employees Other than Regular Full-time Employees

Even though seasonal, part-time; probationary, temporary, casual,

and dual-function employees may be included in a bargaining unit,

this does not per se mean that they are all eligible to vote. The right of

such employees to vote is discussed in this section; however, this
material does not apply to strikers, laid-offs, or recently hired or dis-

charged employees as such.

It seems that seasonal employees who have a sufficient similarity of
interest to be included in a unit with regular employees are eligible to
vote.

8 2

It is the policy of the Board to permit regular part-time employees to
vote if they work a substantial amount of time.8 3 However, casual
part-time e m p 1 o y e e s are not considered eligible. 4. Probationary
employees are permitted to vote even though they do not share in the

.company's benefits during their probationary period8 5 and even though

only a small portion ultimately become permanent.88

The question of whether or not temporary employees are eligible to
vote depends upon the amount of interest they have in working con-

ditions.87 In determining the amount of interest, the Board considers
length of employment and whether or not they are I i k e 1 y to be

79. Gulf States Asphalt Co., 106 N.L.R.B. 1212 (1953).
80. Farmers Rendering Co., 115 N.L.R.B. 1014 (1956).
81. Bear Brand Hosiery Co., 100 N.L.R.B. 1355, 1357, 1361 (1952).
82. Michigan Bakeries, Inc., 100 N.L.R.B. 658 (1952).
83. C. & H. Foods, Inc., 100 N.L.R.B. 1483 (1952).
84. Otis Steel Products Co., 95 N.L.R.B 624 (1951).
85. Sheffield Corp., 108 N.L.R.B. 349, 352 (1954).
86. National Torch Tip Co., 107 N.L.R.B. 1271 (1954). In this case only about

20% of the probationers became permanent. However, the Board said, "We
do not believe, as a matter of policy, that the eligibility of probationary
employees should turn on the proportion of such employees who . . . fail
to continue in the employ of the employer throughout the trial period."
supra p. 1273.

87. E.g., Puerto Rico Cement Corp., 97 N.L.R.B. 382, 384 (1951), and The Fair
Department Store, 107 N.L.R.B. 1501, 1503 n.8 (1954).

(Vol. 8
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reemployed.5 8 Thus, in one case89 where it a p p e- ar e d that most
temporary employees had worked intermittently for the employer
during the last four years and had been employed for periods up to 22
months, and some had been recalled as many as ten times, the Board
held that they were eligible to vote. But, in another case,90 in which
the employer hired temporary sales help each summer, usually public
school students who worked for periods of less than a month and were
not thereafter reemployed, the Board, even though including the
temporary employees in the unit, denied them the right to vote.

Casual employees, as a general rule, are not permitted to vote even
if they are included in the bargaining unit.9 ' However, when such
employees begin to work a substantial amount of time they are then
permitted to vote.9 2

Employees who have more than one job, or work both within and
outside of the unit involved, may vote if their work in the unit is
regular and for substantial periods of time.93 As little as 20% of the
employees' time has been held to be sufficient,94 but employees who do
not devote as much as 15% of their time to work in the unit have been
held ineligible.95

(c) Strikers

In brief, if a striker is entitled to reinstatement, he is entitled to vote;

88. E'g., S. & L. Co. of Pipestone, 96 N.L.R.B. 1481, 1420 (1951), and Puerto
Rico Cement Corp., 97 N.L.R.B. 382, 384 (1954).

89. Ibid.
90. S. & L. Co. of Pipestone, 96 N.L.R.B. 1418 (1951). Likewise, in The Fair

Department Store, 107 N.L.R.B. 1501, 1503 n.8 (1954), "rush season extra"
employees were included in ile unit but denied the right to vote.

91. E.g., H. P. Wasson & Co., 104 N.L.R.B. 249, 250 (1953), and Smith Rice Mill,
Inc., 102 N.L.R.B. 1252 (1953). In Palmer Packing Co., 74 N.L.R.B. 884
(1947), because of irregular employment, those employees who had worked
in part of at least ten weeks during a six-month period were permitted to
vote.

92. E.g., Weill's, Inc., 108 N.L.R.B. 731, 733 (1954). In this case the employee
in dispute had worked for about seven and a half months. During this time
she worked during each semi-monthly payroll period, and her hours worked
varied from five and a half to 831/2 during such a period. In permitting
this employee to vote, the Board pointed out that she "worked more hours
than any regular extra employee." In Silverwoods, 92 N.L.R.B. 1114, 1129 n.51
(1951), the Board permitted an extra employee who worked 28 hours per

week to vote even though she was an "on call" employee and had no regular
assignment.

93. The Ocala Star Banner, 97 N.L.R.B. 384 (1951).
94. Broderick Co., 99 N.L.R.B. 385 (1952).
95. Fritzsche Bros., Inc., 107 N.L.R.B. 889 (1954). In McCleery-Cumming Co.,

101 N.L.R.B. 1575, 1577 n.4 (1952), the Board stated that six weeks per
year was not substantial. In General Textile Mills, Inc., 109 N.L.R.B. 263,
265 (1954), the Board held that an emergency truck driver who spends

401 approximately five hours per week driving would not be eligible to vote in a
truck driver unit.
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if he is not entitled to be reinstated, he is not eligible.96

First of all, it is necessary to distinguish between an economic strike
and an unfair labor practice strike. An economic strike is deemed to be
one called for the purpose of obtaining an improvement or change in
wages, hours, or working conditions. Even employees who engage in an
economic strike retain their status as employees and, consequently, are
entitled to their old jobs unless some affirmative action is taken which
severs that relationship. 97 This severance may be accomplished by the
employee himself by (1) securing permanent employment in another
job9s or (2) engaging in a strike in violation of section 8 (d) of the
act 99 during the 60-day period immediately prior to the expiration date
of a collective bargaining agreement. This severage may also be
accomplished by the employer through the lawful discharge or lawful
refusal to reinstate an employee.' 00 But, if nothing more than an
economic strike is involved, it is unlawful for an employer to discharge
an employee prior to the time his position has been filled10 1 or
eliminated. But after the employees have been permanently replaced
or their jobs eliminated, they are not entitled to reinstatement and,
hence, are ineligible to vote. -0 2 There are also certain unlawful and/or
violent acts which justify an employer, either in the case of an economic
or unfair labor practice strike, in discharging or refusing to reinstate
employees. However, it should be remembered that where no such
discharge or denial of reinstatement takes place, or if it occurs after the
date of the election, individuals whose status has not been altered or
challenged as of the date of the election are entitled to vote. 103

An unfair labor practice strike is one which is caused by an unfair
labor practice of the employer. If nothing else is involved, an individual
who has participated in such a strike is entitled to his old job regardless

96. Section 9 (c) (3) STAT. 140 (1947), 29 U.S.C. § 159 (c) (3) (1952) provides
in part, "Employees on strike who are not entitled to reinstatement shall not
be eligible to vote."

97. Union Mfg. Co., 101 N.L.R.B. 1028, 1029 (1952), aff'd, 221 F.2d 532 (D.C.
Cir. 1955), 27 CCH Lab. Cas. 1 68,913 cert. denied, 349 U.S. 921, 75 S.Ct. 660,
99 LEd. 1253 (1955).

98. However, temporary employment elsewhere does not constitute such severance.
N.L.R.B. v. Norris, Inc., 162 F.2d 50, (5th Cir. 1947), 12 CCH Lab. Cas.

63,837.
99. 49 STAT. 452 (1935), 29 U.S.C. § 158 (d) (1952).

100. Op cit. n.97.
101. N.L.R.B. v. U.S. Cold Storage Corp., 203 F.2d 924 (5th Cir. 1953), 23 CCH Lab.

Cas. 67,547.
102. Meridian Plastics, Inc., 108 N.L.R.B. 203, 205, 206 (1954), and Associated

Unions Insurance Employees, Local 65 v. N.L.R.B. 200 F.2d 52 (7th Cir. 1952),
22 CCH Lab. Cas. % 67,265.

103. Op cit. n.97.

[Vol. 8
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of whether or not he has been replaced,104 and is, therefore, entitled to
vote; but, the replacement for an unfair labor practice striker is not
entitled to vote. 105 However, even in the case of a strike started as an
unfair labor practice, where the employees engage in gross misconduct,
the Board may attempt to balance the misconduct of the employer and
employees, and if the employees are found more at fault, they may be
denied reinstatement111

It should be rcmembered, however, that a strike which begins as an
economic strike may be converted into or considered as an unfair labor
practice strike if unfair labor practices of the employer are responsible
for a prolongation of the strike, but if there is no casual connection
between the prolongation and the unfair labor practice, the strike will
still be regarded as an economic one."' 7 In the case of doubt as to
whether or not a strike is an unfair labor practice or economic strike,
the presumption is that it is an economic strike.'0 8

Both in the case of economic and unfair labor practice strikes, certain
activities may justify the discharge of or refusal to rehire employees and,
consequently, those employees engaging in such activities lose their
right to vote.' 0 9 But, unless the employee has been discharged or denied
reinstatement prior to the election, he is deemed to be eligible to
vote," 0 unless he has violated a provision of the act which results in
automatic discharge."' The most common ground for discharge or
refusal to reinstate strikers is probably based on acts of violence, 112 or
threats of violence."13 Extreme profanity and insults to non-strikers
likewise may justify the discharge of strikers. 1 4 However, it should be

104. N.L.R.B. v. Wenton, 217 F.2d 567 (5th Cir. 1954), 27 CCH Lab. Cas. 68,852
cert. denied, 348 U.S. 981, 75 S.Ct. 572, 99 L.Ed. 764 (1955).

105. The Rivoli Mills, Inc. v. N.L.R.B. 169, 172 n.9 (1953), enforced, 212 F.2d
792 (6th Cir. 1954), 25 CCH Lab. Cas. 68,371.

106. H. N. Thayer Co., 115 N.L.R.B. 1591 (1956).
107. N.L.R.B. v. Jackson Press, Inc., 201 F.2d 541 (7th Cir. 1953), 22 CCH Lab. Cas.

67,371.
108. Times Square Corp., 79 N.L.R.B. 361 (1948).
109. Union Mfg. Co., 101 N.L.R.B. 1028 (1952), 102 N.L.R.B. 1626 (1953), 107

N.L.R.B. 184 (1953), enforced, 221 F.2d 532 (D.C. Cir. 1955), 27 CCH Lab.
Cas. 68,913, cert. denied, 349 U.S. 921 75 S.Ct. 660, 99 L.Ed. 1253 (1955).

110. Ibid.
111. E.g., Section 8(d) of the Act [49 STA'r. 452 (1935), 29 U.S.C. § 158 (d) (1952]

provides that employees who strike under certain specified circumstances
during the 60-day period prior to the expiration date of a collective bargain-
ing contract may automatically lose the status of employees." Union Mfg.
Co., 101 N.L.R.B. 1028, 1029 n.4 (1952.)

112. E.g., Rubin Bros. Footwear, Inc. v. N.L.R.B. 203 F.2d 486 (5th Cir. 1953), 23
CCH Lab. Cas. 67,527 (fighting).

113. N.L.R.B. v. Longview Furniture Co., 206 F.2d, 274 (4th Cir. 1953), 24 CCH
Lab. Cas. 67,763.

114. Efco Mfg. Co., 108 N.L.R.B. 245, 249, 266, (1954), and N.L.R.B. v. Longview
Furniture Co., 206 F.2d 274 (4th Cir. 1953), 24 CCH Lab. Cas. 1 67,763.
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remembered that acts of violence or threats by some employees will not
in and of themselves justify the discharge or refusal to reinstate a
blameless employee who was also on strike."5 , Certain strikes have been
considered as unlawful, and the employer may, in such cases, discharge
the employees or deny reinstatement. Generally, these strikes include
sit-down strikes, 116 strikes of seamen, 117 abandoning one's job in dis-
regard of the safety of the employer's property, 118 strikes in violation of
a no-strike agreement, 1 9 and strikes to compel the employer to commit
an unfair labor practice.120

When the status of eligibility to vote is doubtful, it is the policy of the
Boara to permit such individuals to vote subject to challenge. 12' But
the Board has held that it cannot determine in a representation case
when ballots have been challenged whether or not a strike was an un-
fair labor practice strike if the General Counsel has refused to issue a
complaint.

22

(d) Recently Hired, Discharged, Laid-off, and
Transferred Employees

In the previous section d i s c h a r g e s resulting from strikes were
discussed; therefore, no effort is being made in this section to consider
such discharges.

An employee who begins his employment during or prior to the
eligibility period fixed by the Board is entitled to vote even though he
was not employed at the time of the representation hearing.1 23 How-
ever, an individual who is hired prior to the eligibility period but

115. N.L.R.B. v. Industrial Cotton Mills, 208 F.2d 87, 24 CCH Lab. Cas. 1 67,947
(4th Cir. 1953), cert. denied, 347 U.S. 935, 74 S.Ct. 630, 98 L.Ed. 1086 (1954).

116. N.L.R.B. v. Fansteel Metallurgical Corp., 306 U.S. 240, 59 S.Ct. 490, 83 L.Ed
627 (1939), I CCH Lab. Cas. 17,042.

117. Southern S.S. v. N.L.R.B., 316 U.S. 31, 62 S.Ct. 886, 86 L.Ed. 1246 (1942), 5
CCH Lab. Cas. 51,139.

118. N.L.R.B. v. Reynolds Manley Lumber Co., 212 F.2d 155 (5th Cir. 1954), 25
CCH Lab. Cas. 1 68,331.

119. N.L.R.B. v. Dorsey Trailers, Inc., 179 F.2d 589 (5th Cir. 1950). But, such a
provision is not deemed to apply to a strike caused by an unfair labor
practice of the employer. N.L.R.B. v. Mastro Plastics Corp., 214 F.2d 462 (2d
Cir. 1954).

120. Mackay Radio & Telegraph Co., Inc., 96 N.L.R.B. 740 (1951). (Here the
strike was for the purpose of forcing the employer to enter into an unlawful
union security contract.) N.L.R.B. v. Warner Bros. Pictures, Inc., 191 F.2d
217, (9th Cir. 1951), 20 CCH Lab. Cas. 66,512. (Wild-cat strike by fourteen
employees without approval of labor organization under contract with
employer.)

121. Whiting Corp., 107 N.L.R.B. 493 (1953).
122. Times Square Corp., 79 N.L.R.B. 361 (1948).
123. Associated Business Service, 107 N.L.R.B. 219, 221 (1953).

[Vol, 8
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does not commence work until after the eligibility period is not eligible
to vote,12 4 and, of course, an employee hired and commencing work
during the eligibility period is entitled to vote.125 .

If an otherwise eligible employee is discharged or transferred out of
the bargaining unit prior to the actual election, he loses his right to
vote.126 This result remains the same even if the discharge or transfer
was motivated by discriminatory or anti-union motives of the
employer,' 2 7 unless an unfair labor practice charge is filed alleging that
the transfer or discharge was made in violation of the act.1 28 If such
an unfair labor practice charge is filed, the ballots of the individuals,
if they have been challenged, will be held in abeyance until the unfair
labor practice charge has been disposed of. 129 However, if the General
Counsel of the Board refuses to issue a complaint on the alleged
unfair labor practice charge, the employees are not entitled to vote. 130

Ordinarily, temporarily laid-off e in p 1 o y e e s are entitled by the
direction of election to vote. The difficulty arises in trying to deter-
mine whether an employee is temporarily laid off. If an individual is
deemed to have reasonable expectancy of reemployment, he is
considered eligible to vote.131 However, this is essentially a question of
fact to be determined in each case. Thus, when employees are laid off
and definitely will not be recalled in the near future, and it is uncertain
whether or not they will be recalled at all, the Board holds that these
individuals are ineligible to vote.13 2 Likewise, when r e h i r i n g is
dependent upon whether or not the employer can obtain additional
orders and no one is able to predict when the employer will have
sufficient work to justify rehiring, the Board holds that the employees
are not eligible to vote.133

If an individual is transferred into a bargaining unit between the
eligibility period and the date of the election, he is not entitled to
vote." 4 Also, if he is transferred out of a bargaining unit between the
eligibility period and date of the election, he is not entitled to vote."35

124. J. Halpern Co., 108 N.L.R.B. 1142 (1954).
125. -Rival Foods, Inc., 72 N.L.R.B. 492 (1947).
126. Stainless Welded Products, Inc., 104 N.L.R.B. 204 (1953).
127. Ibid.
128. Ibid.
129. Wayside Press, 104 N.L.R.B. 1028, 1031 (1953).
130. Everbest Engineering Corp., 100 N.L.R.B. 264 (1952).
131. Stewart-Warner Corp., 102 N.L.R.B. 1153 (1953).
132. Underwood Corp., 107 N.L.R.B. 1132 (1954). Here it was certain that the

employees would not be recalled within a year.
133. J. V. Reed & Co., 105 N.L.R.B. 721 (1953).
134. Miller and Miller, Inc., 106 N.L.R.B. 1228 (1953).
135. National Container Corp. of Wisconsin, 99 N.L.R.B. 1492, 1496 (1952).
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Thus, if both of these situations are combined, as when an employee is
transferred from one voting group to another, the employee will not
be eligible to vote in either.136 If an individual is temporarily trans-
ferred out of the bargaining unit, he will still be entitled to vote even
if he is not actually working in the unit either during the eligibility
period or at the, time of the election. 137 The tendency seems to be to
treat these employees as temporary lay-offs. It would also seem to
follow that an individual who is temporarily transferred into a unit
in which an election is to be held will not be eligible to vote, unless he
alternates between a job in the unit and a job outside the unit. 138

III. ELECTION ENVIRONMENT

(a) General

Elections are conducted by the B o a r d in accordance with strict
standards which are designed to assure employees of an opportunity
to express their free and untrammeled choice in selecting a bargaining
representative. 3 9 A number of safeguards have been prescribed, such
as requiring that elections be conducted by secret ballot and that no
campaign speeches be made on company time and company property
within the 24-hour period immediately prior to an election, but stereo-
typed rules alone are not sufficient. The Board, on request, will step
in and set aside an election if, from all the facts involved, it seems
unlikely that the employees actually expressed their free choice.' 40

If a party feels that an election was not conducted in such a manner
as to permit employees to express their free and uncoerced choice, he
may file objections to the conduct of the election or objections to
conduct affecting the results of the election.' 41 However, only recent
conduct may be considered in determining whether or not an election
should be set aside. In the case of a consent election, only conduct
occurring after the execution of the consent election agreement may be
considered. 142 In the case of a directed election after a hearing, the
conduct taking place after, but not on or before, the date of the decision

136. Manganese Ore Co., 54 N.L.R.B. 1192 (1944).
137. Miller and Miller, Inc., 106 N.L.R.B. 1228 (1953).
138. Kennecott Copper Corp., Ray Mines Div., 106 N.L.R.B. 390, 394 (1953), and

Courtland Mfg. Co., 95 N.L.R.B. 1292 (1951)
139. 19 N.L.R.B. Ann. Rep. 59 (1954).
140' The Liberal Market, Inc., 108 N.L.R.B. 1481, 1482 (1954).
141. N.L.R.B. Rules and Regulations, Series 6, § 102.61.
142. S. & L. Co. of Des Moines, 107 N.L.R.B. 949, 950 (1954), and The Great

A. & P. Tea Co., 101 N.L.R.B. 1118 (1952). The case of F. W. Woolworth
Co., 109 N.L.R.B. 1446 (1954), expressly affirmed the A. & P. case on the
question of time limits on consent elections but modified the A. & P. case
as to directed elections.

[Vol. 8
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and direction of election or, where such decision and direction is
amended, the date of the issuance of such amendment, may be
considered.

1 43

When an election is conducted in such a general atmosphere of
confusion and fear of reprisal as to make it impossible to have an
uncoerced selection of a bargaining representative, the Board will, on
motion, set aside the election regardless of whether the disorder is
caused by employees or non-employees whose conduct is not attribu-
table to the employer or the labor organization. 144 In determining the
exigencies of a particular case, the Board may consider the type of
employees, size of the election, the bitterness of the dispute, and any
other factors which will aid it in reaching a realistic conclusion.1 45 The
standard is not fixed; thus, for example, activities which might be
deemed to prevent the free choice of mercantile employees may not be
sufficient to warrant the setting aside of an election being held for
seamen on the waterfront.-1 6

It seems that ordinarilyt 47 either a labor organization 148 or the

143. F. W. Woolworth Co., 109 N.L.R.B. 1446 Q954), modifying the Great A. & P.
Tea Co., 101 N.L.R.B. 1118 (1952). In The Liberal Market, Inc., 108 N.L.R.B.
1481 (1952) (Murdock and Peterson dissenting), the Board reaffirmed the
outer limits fixed in The Great A. & P. Tea Co.; however, the majority
considered the question of proximity of time and refused to consider some
acts within the limits mentioned as being close enough in time to warrant
setting the election aside.

144. Diamon'd State Poultry Co., Inc., 107 N.L.R.B. 3 (1953). In this case strangers
had come into the plant on several occasions and had told a number of
employees that, if they did not vote for a certain labor organization, some-
thing would happen to them, that they would be in trouble up to their necks,
or that they had better vote the right way if they knew what was good
for them. On one occasion, when asked by a supervisor, the strangers refused
to give their names and told. the supervisor to leave or he would get hurt.
These strangers seem to have circulated throughout the entire plant. In
Falmouth Co., 114 N.L.R.B. 896 (1955), the machinery in the employer's
plant was owned by a third person, and the plant property was owned by
a group of local citizens. Several of the business men talked to the employees
and told them that the plant would close down if the petitioning labor
organization won the election. Letters were sent to employees by the local
business men urging them to vote against the petitioner. The newspaper
urged employees to vote against the petitioner and stated that it had been
widely rumored that, if petitioners won, the plant would be moved away.
The Board, in ordering a new election, stated that, under the prevailing
circumstances, there could have been no free election.

145. New York Shipping Assn., 108 N.L.R.B. 135, 139 (1954).
146. New York Shipping Assn., 108 N.L.R.B. 135, 139 (1954). In this case the

Board held that it could refuse a labor organization a place on the ballot
if the union "failed forthwith to cease and desist from engaging in conduct
designed to thwart the processes of the Board."

147. But, in New York Shipping Assn., 108 N.L.R.B. 555 (1954) ; following consider-
able violence, the Board expressly prohibited transportation by chartered
bus or other vehicle for hire during a re-election.

148. Gastonia Combed Yarn Corp., 109 N.L.R.B. 585 (1954). However, in Federal
Silk Mills, 107 N.L.R.B. 876 (1954), the union offered to pay anyone who
would use his car to carry employees to polls. The payment was described
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employer,149 or both, may supply transportation to the polls if on a
nondiscriminatory basis and if no effort is made to influence the
employees' choice in the election. It seems permissible for a petitioner
to entertain employees at a dinner'5 0 and serve refreshments prior to
the election. 151 Likewise, it is permissible for the employees to be
encouraged to vote. 52 On the other hand, surveillance of a union
meeting hall may justify setting aside the election.1 3 But surveillance
by union representatives of a meeting of employees held by an employer
in a private club has been held not to constitute sufficient reason for
setting aside an election." 4

It has been said that when there is coercive conduct accompanying
the election, it is immaterial that a number of employees testify that
their vote was not influenced by such conduct. The conduct itself,
regardless of the result, is deemed to justify setting the election aside. 155

However, it has also been held that isolated threats that the plant
would be closed if the union won an election were not a substantial
interference in a large plant."56 But when it is clear that an employer
has embarked on an anti-union campaign, the Board will not look into
the question of whether or not the coercion was effective.'3 7

Electioneering is not permitted in the immediate vicinity of the

as reimbursement for gas and oil. Actually, anyone could obtain the pay-
ments by saying that he was to use his car for pool purposes, and the payments
were probably greater than necessary for gas and oil. The Board declined
to set the election aside, even though it was contended that the payments
were an effort to "buy" the votes of the employees. However. the Board
felt that such a system could easily be abused and that it should have been
avoided.

149. Heintz Mfg. Co., 103 N.L.R.B. 768 (1953). In Gong Bell Mfg. Co., 108
N.L.R.B. 1314 (1954), it was raining on the day of the election, and some
foremen as well as some employees used their own cars to transport groups
of employees on a nondiscriminatory basis. The Board said that, in the
absence of an indication of an effort to influence the employees' vote,
this was not subject to objection.

150. The DeVilbiss Co., 102 N.L.R.B. 942 (1953).
151. Albion Malleable Iron Co., 104 N.L.R.B. 225 (1953).
152. John S. Barnes Corp., 90 N.L.R.B. 1358 (1950).
153. Lewis-Shepard Co., 74 N.L.R.B. 534 (1954), and see F. W. Woolworth Co.,

90 N.L.R.B. 289 (1950). But in Hercules Motor Corp., 73 N.L.R.B. 650
(1947), objection to an election because of surveillance was overruled when
evidence showed that the employee charged with surveillance was actually
near the union hall on his own personal business.

154. Southern Car & Mfg. Co., 107 N.L.R.B. 221 (1953).
155. American Tool Works of Hartford, Inc., 102 N.L.R.B. 1143, 1149 (1953).
156. Goodyear Clearwater Mill No. 2, 109 N.L.R.B. 1017 (1954) (Murdock dis-

senting) . In this case there were 1,181 employees. In Morganton Full-Fashioned
Hosiery Co., 107 N.L.R.B. 1534, 1538 (1954) (Murdock dissenting), the Board
said that two isolated coercive remarks do not constitute substantial inter-
ference in an election involving 639 employees.

157. Lane Drug Stores, Inc., 88 N.L.R.B. 584 (1950).

[Vol. 8
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polls while they are open, 158 and a willful violation of this rule for any
substantial period of time per se justifies the setting aside of an election.
The Board will not attempt to evaluate the effect of such conduct. 5 9

However, electioneering not in the immediate vicinity of the polls is
not condemned regardless of whether on 16 0 or off the employer's
property. 161 But, even in the vicinity of the polls, an isolated incident
of electioneering does not seem sufficient to warrant setting aside an
election.1 62 The distribution of non-coercive campaign literature to
employees going to the polls is not condemned, 63 nor is oral personal
solicitation of votes condemned so long as the personal contact with
the solicitor is not inescapable.' 64 However, the use of sound trucks
for purposes of electioneering is condemned if the electioneering is
audible to voting employees and is a ground for setting the election
aside if continued sufficiently long enough to have any substantial
effect on the election. 165

(b) Speeches, Statements, Propaganda, Signs

Formerly, it was a Board rule that an employer who addressed his
employees on company time and on company premises, was obligated,
on request, to afford a union seeking to represent the employees a
similar opportunity. 66 This rule, known as the c a p t i v e audience
doctrine, resulted in an endless jockeying for position in an effort to
have the last opportunity to address the employees and tended to make
company property during working hours the exclusive forum for airing
divergent points of view, rather than to permit and encourage the
parties to use the customary and available means of presenting their

158. Detroit Creamery Co., 60 N.L.R.B. 178 (1945), cited with approval in Calcor
Corp., 106 N.L.R.B. 539, 541 (1953).

159. Spartan Aircraft Co., IIl N.L.R.B. 1373 (1955). In this case a supervisor
stood in line to vote (even though ineligible) for about ten minutes. He
carried a 2 x 3 foot sign with the inscription "Vote No."

160. Calcor Corp., 106 N.L.R.B. 539, 541 (1953).
161. Lloyd A. Fry Roofing Co., 108 N.L.R.B. 1297 (1954).

162. Rockwood Mills, 105 N.L.R.B. 955 (1953).
163. Lloyd A. Fry Roofing Co., 108 N.L.R.B. 1297 (1954), involved distribution

of handbills 300 feet from polls. In West Coast Loading Corp., 109 N.L.R.B.
955 (1954), the union stopped each car about 800 feet from polls and
passed out campaign literature. The Board refused to set the election aside.

164. In Moyer & Pratt, Inc., 100 N.L.R.B. 1147 (1952), aff'd, 208 F.2d 624 (2nd
Cir. 1953), 24 CCH Lab. Cas. 68,009, the Board dismissed charges that a
union official stationed himself 125 feet from polls near a path used by the
employees in going to vote.

165. Higgins, Inc., 106 N.L.R.B. 845, 846 (1953).
166. Bonwit Teller, 96 N.L.R.B. 608 (1951) (Reynolds dissenting) enforcement

denied on other grounds, 197 F.2d 640 (2nd Cir. 1952), cert denied, 345 U.S.
905 73 S.Ct. 640, 97 L.Ed. 1341 (1953).
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side of the question to the employees. 167 In the Livingston Shirt Corpo-
ration case,16 s the Board concluded that the former rules was not work-
able. Space limitations on electioneering during voting had been im-
posed, and the Board recognized the need of time linitations. 1 19- The
Board is of the opinion that speeches made either by the employer or by
the union at the last minute before an election have an unwholesome
and unsettling effect and tend to prevent a thoughtful selection of the
alternatives. In view of this attitude and so that the limitations might
be definite, the Board adopted in the Peerless Plywood case" 7' a rule
which prevents either unions or employers from making speeches on
company time and company property to massed assemblies of employees

within 24 hours before the scheduled time for the election to begin.
However, in Underwood Corporation'7' the Board held that a speech
on company premises on the workers' own time even though within
24 hours of the election, was permissible. Actually, in this case, a
union official had addressed the employees during their lunch hour
from loudspeakers located outside of the plant. The Regional Director
found, with unanimous Board approval, that the 24-hour ban did not
apply "because attendance was voluntary and the speeches were made
on the employees' own time."'172 According to the facts set out in the
decision, the speakers were apparently loud enough to cause all
employees in the plant to hear. Therefore, there may be some question
as to how voluntary attendance was. Query: Suppose an employer over
a plant or an outside-the-plant public address system delivered a speech
during the lunch hour of the employees. Would this violate the 24-hour
rule if the speech would be heard at any and all places where workers
were likely to be? It would seem that such a speech would fall within

167. Livingston Shirt Corp., 107 N.L.R.B. 400, 407 (1953). In this case the Board
pointed out that the employer's premises are as natural a place for the
employer to air his views as the union hall is the place for the union to
address the employees.

168. 107 N.L.R.B. 400 (1953).
169. Peerless Plywood Co., 107 N.L.R.B. 427, 430 (1953).
170. Peerless Plywood Co., 107 N.L.R.B. 427, 429 (1953) (Murdock dissenting).

This case expressly overruled the case of Bonwit Teller, 96 N.L.R.B. 608
(1951), which had established the rule that, when an employer makes a
pre-election speech to his employees on company time, the union must
be given an opportunity to make a seply speech under similar circumstances.
In the Peerless Plywood case, supra, the Board adopted the view that such
speeches within 24 hours of the election are harmful regardless of whether
or not the right of reply is given. In Livingston Shirt Corp., 107 N.L.R.B.
400 (1953), the Board overruled the Bonwit Teller case, supra, insofar as
Bonwit Teller made it an unfair labor practice for an employer who makes
-a privileged speech (non-coercive, on plant property, during working hours)
to refuse, on request of union, to permit a speech tinder similar conditions
on plant property.

171. 108 N.L.R.B. 1368 (1954).
172. Underwood Corp., 108 N.L.R.B. 1368, 1369 (1954).

[Vol.



1957] NATIONAL LABOR RELATIONS BOARD ELECTIONS 305

the condemnation of the Peerless Plywood rule, yet the Underwood case
would indicate the contrary.

The 24-hour ban was applied to a case in which an employer held a
dinner off the company premises to which employees and their families
were invited; attendance was voluntary, but 14 employees who normally
worked the swing shift were excused from work to attend and still
received their regular wages. 173 At the dinner an anti-union, non-
coercive speech was made. The election, which was conducted the
following day, was set aside on the ground that the 14 employees were
attending on company time.

The 24-hour speech ban also has been extended to cover speecles of
employers on company property after the close of the day, even though
employees have clocked out, unless it appears that attendance at such a
meeting is purely voluntary.17 4 One such case emphasizes the strictness
of the Board in banning all speeches in any manner connected with the
election. In that case175 the Board set aside an election and directed
another because the store manager, at a regular after-hours meeting,
mentioned the election and the importance of voting and that the
employees could vote either way. The company's division superin-
tendent also spoke and said that he had not come to influence their
voting and that any statement to the contrary was false. He also stated
that jobs with the employer were good and that the employees were
given many benefits.

In the Peerless Plywood case, supra, the Board pointed out the harm
of mass gatherings within 24 hours of the election. However, the Board
has more recently held that a number of smaller meetings attended by
more than half of the employees is also a violation of the 24-hour
ban.

1 76

The 24-hour period, which has been mentioned so much in this
section, is intended to apply to the actual passage of time, not to 24
hours of "work" time.177 Thus, if an employer running one shift five
days a week makes a speech on Friday afternoon before an election on
the following Monday morning, this is not violative of the 24-hour
rule. 178

173. Texas City Chemicals, Inc., 109 N.L.R.B. 115 (1954). There were 89 eligible
voters in the unit involved.

174. Homer Politte d.b.a. H. & P. Mining Co., 114 N.L.R.B. 1436 (1955), and
Great A. & P. Tea Co., 115 N.L.R.B. 1279 (1956).

175. The Great A. & P. Tea Co., 115 N.L.R.B. 1279 (1956).
176. Ottenheimer Bros. Mfg. Co., 109 N.L.R.B. 183 (1954).
177. Sylvania Electric Products, Inc., 108 N.L.R.B. 1282, 1285 (1954).
178. Ibid.
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An employer may not deliver a speech within the 24-hour limit even
to refute campaign propaganda disseminated by the union.'79 But
when an employer delivers a speech within 24 hours of the election and,
on request of the union for an opportunity to reply, permits the union
to make a speech, the employer is deemed to be estopped or to have
waived his right to object to the procedure. 80

The 24-hour speech ban applies even though it is an employer's
practice to hold regular meetings at a time which falls within the pro-
hibited period, if any kind of electioneering speech is delivered at such
a meeting.' 8 ' To avoid any question, it seems that the election and/or
its outcome should not be discussed at all during the 24-hour period
preceding the election. However, it has been held in an unfair labor
practice case' 8 2 that an informal "bull session" which was common in
the plant and at which seven employee, and the plant manager were
present did not violate the captive audience doctrine of the Board
where it was clear that anyone could leave who wanted to and the
manager's only statement was that "he was there primarily to clear up
the rumor that if the Intervenor got in, the employer would bring
pressure on the employees, and (the manager) stated that this was not
true," and the rest of the conversation was related to general matters.
The intention which prompts the speech, as well as the effect of the
speech, is immaterial, and an election will be set aside even though the
speech could not have affected enough employees to change the result
of the election. 8 3

It should be kept in mind that the 24-hour speech ban does not
prohibit the use of literature or any legitimate propaganda or media
during the 24-hour period of time,' s 4 nor does it prohibit an employer
either on or off company property from making a campaign speech
during the 24 hours "if employee attendance is voluntary and on the
employees' own time."' 18 5

Thus far we have been considering pre-election (oral) speeches on
company property during working hours within 24 hours of an election.

179. General Motors Corp. (Buick Motor Div.), 108 N.L.R.B. 1207 (1954).
180. Camp Milling Co., 109 N.L.R.B. 471 (1954). The Board pointed out that

any other conclusion on its part would permit a party to profit by its wrong-
doing, and, therefore, the party at fault could prevent a determinative elec-
tion indefinitely.

181. The American Thermos Bottle Co., 107 N.L.R.B. 1570 (1954).
182. National Petro-Chemicals Corp., 107 N.L.R.B. 1610, 1614 (1954). In this case

there were at least 220 eligible employees. However, in General Shoe Corp.,
77 N.L.R.B. 124 (1948), the Board said that the criteria of the Board in
case of objections to an election were not necessarily the same as those
applied in an unfair labor practice case.

183. The Great A, & P. Tea Co., Ill N.L.R.B. 623 (1955).
184. Comfort Slipper Corp., 112 N.L.R.B. 183 (1955).
185. Peerless Plywood Co., 107 N.L.R.B. 427 (1953) (Murdock dissenting).

[Vol. 8
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Generally, such speeches constitute a basis for setting the election aside
if the speeches are for the purpose of influencing the voters. Now we
come to consider oral statements made prior to the 24-hour period and
written statements made both before and during this period. As we
have previously seen, an employer may now deliver a speech to
employees while they are working without extending the same privi-
lege to a union except where the employer has certain anti-solicitation
rules.18 6 In the remainder of this section we will be concerned with the
question of what speeches prior to the 24-hour period and what written
matter at any time are deemed to justify the invalidation of an election
by the Board.

Under the former captive audience doctrine it was an unfair labor
practice for an employer who addressed his employees (even making a
privileged speech) to refuse, on request, to permit a union to reply
under similar circumstances.1s 7 This is no longer generally true.188

However, there are two situations in which this rule still applies: (1)
when the employer has an unlawfully broad no-solicitation rule
prohibiting a union access to company premises except during working
hours and (2) when there is a privileged no-solicitation rule because of
the type of business (such as a retail store.) 189 It is usually improper
for an employer to refuse to permit union solicitation on company
property during non-working time.9 0 This is true because the place of
work has been recognized as the most effective place for communication
of information and opinions about unionization. Thus, if an ordinary
employer has a blanket no-solicitation rule and makes a speech to the
employees on company time and property, a petitioning labor organi-
zation has a right, on request, to address the employees under similar
circumstances.' 9 ' In the case of retail department stores, it is permis-
sible for the employer to have a blanket no-solicitation rule in the sell-
ing area of the store.1 92 But, it seems that if an employer with such a
rule publicly addresses his employees in the selling area, then, on re-
quest, a labor organization has a right to make a speech under similar
circumstances. 193 If the employer refuses, it would seem that this would

186. Livingston Shirt Corp., 107 N.L.R.B. 400, 409 (1953) (Murdock dissenting).
187. Op. cit. n. 166.
188. Livingston Shirt Corp., 107 N.L.R.B. 400, 409 (1953) (Murdock dissenting).
189. Ibid.
190. Republic Aviation Corp. v. N.L.R.B., 324 U.S. 793 S.Ct. 338, 98 L.Ed. 480

(1945), 9 CCH Lab. Cas. 51.199.
191. Livingston Shirt Corp., 107 N.L.R.B. 400, 409 (1953), and see Bonwit Teller,

Inc. v. N.L.R.B., supra n.166.
192. Ibid.
193. In Livingston Shirt Corp., 107 N.L.R.B. 400, 409 (1953) the Board said

(dicta) that in the absence of such a "no-solicitation" rule the employer
does not commit an unfair labor practice if he makes an election speech
on company time and property and denies the union's request to reply.
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be a ground for setting aside the election.
It is well recognized that the employer may promulgate rules which

restrict solicitation on company property as long as such rules are not
an unreasonable impediment to the right of the employees to
organize. 94 But, in enforcing such rules (even though they may be
valid in themselves), the employer may not discriminate between
contending labor organizations,19 5 nor enforce a no-solicitation rule
against a labor organization and then electioneer against the union
on company property. 196 If the employer does discriminate and this
interferes with the election, the Board will direct a new election. 197

The Board has adopted the policy of not attempting to police or
censor the truth of campaign statements and propaganda in the absence
of forgery or other campaign trickery such as would tend to impair the
ability of the employees to evaluate the propaganda and thus to make
a free election impossible. l98 The Board prefers to leave to the good

194. Republic Aviation Corp. v. N.L.R.B., 324 U.S. 793, 74 S.Ct. 338. 98 L.Ed. 480
(1945), 9 CCH Lab. Cas. 1 51,199.

195. KFSD-TV, 11l N.L.R.B. 566 (1955).
196. Johnson Lawnmower Corp., 107 N.L.R.B. 1086 (1954). In this case the

employer had a rule prohibiting "any solicitation or distribution of hand-
bills, etc., on company property for any rcason whatsoever, without express
approval of the assistant manager." For a month before the election the

employer wrote letters and memoranda about the election. At least two
were handed to employees on company property. The Board held that
the rule was illegal and that its discriminatory enforcement interfered with
the election.

197. E.g., The Gruen Watch Co., 103 N.L.R.B. 3 (1953), and Johnson Lawnmower
Corp., 107 N.L.R.B. 1086 (1954).

198. International Smelting and Refining Co., 107 N.L.R.B. 27, 29 (1953), and
Merck & Co., 104 N.L.R.B. 891 (1953). In Maywood Hosiery Mills, Inc., 64
N.L.R.B. 146 (1945), the Board said:

In all cases where, as here, the validity of a Board election is challenged
on grounds other than direct interference or irregularity in the voting process
itself, there is a strong presumption that the ballots, cast in secrecy tinder
the safeguards regularly provided by our procedure, reflect the true desires
of the participating employees. We will, however, set aside an election
if it appears that the employees eligible to vote therein were precluded
from exercising a free choice by antecedent conduct or episodes which were
both (1) coercive in character, and (2) so related to the election, in time
or otherwise, as to have had a probable effect upon the employees' action
at the polls.

Although we give eligible employees who desire to participate in an election
all possible protection in expressing their free choice on the issues presented
on the ballot, we cannot censor the information, misinformation, argument,
gossip, and opinion which accompany all controversies of any importance
and which, perceptively or otherwise, condition employees' desires and deci-
sions; nor is it our function to do so. Absent violence, we have never under-
taken to police union organization or union campaigns, to weigh the truth or
falsehood of official union utterances, or to curb the enthusiastic efforts of
employee adherents to the union cause in winning others to their convic-
tion . . . Whether or not we approve the tactics used by labor organizations
for campaign purposes. our only immediate concern is whether or not such
tactics are of the kind to bear upon the free choice of employees at the
polls...

[Vol. 8
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sense of the voters the task of appraising such propaganda and to leave
to the opposing party the burden of c o r r e c t i n g inaccurate and
untruthful statements. 19 9 However, when materially false statements
are made prior to the election and of which the opposing party is
ignorant and to which he has no opportunity to reply in order to
correct the erroneous impression, this is a valid basis of objection to
the election.2 00 In keeping with the Board policy on campaign propa-
ganda, the Board will not set an election aside because employees
testify that they voted contrary to their intentions due to false pre-
election promises. 20 1 In a case 20 2 in which a union was falsely accused
by another union of being untruthful and "making a back-door agree-
ment with the employer to the effect that it would help the employer"
keep wages as low as possible, the Board said that this was within the
permissible area of election propaganda. In another case 20 3 an employer
distributed handbills urging employees to vote "no" in the election.
The leaflets stated, "Both the Labor Board and the Court said the
Union was wrong in trying to force you to join." Actually, the general
council of the Board had refused to issue a complaint on an unfair
labor practice charge against the employer which the union had filed
alleging that it was the collective bargaining representative of a
majority of the employees. The Board, however, regarded this as merely
pre-election propaganda. Likewise, the Board has held that a union
publication intimating that the Board favors craft over industrial
unions is mere campaign propaganda. 2 4 In another case 203 the Board
refused to order a re-election where one uhion distributed campaign
literature containing an implied claim that it, in contrast to its rival,
had representation on the Board. A union's promise of a wage increase
in excess of the rate permitted by the Wage Stabilization Board was

199. Trinity Steel Co., 97 N.L.R.B. 1486, 1487 (1952).
200. N.L.R.B. v. Trinity Steel Co., 214 F.2d 120 (5th Cir. 1954), 26 CCH Lab. Cas.

68,515 denying enforcement of 103 N.L.R.B. 1470 (1953); and Reiss
Associates, Inc., 116 N.L.R.B. 26 (1956).

201. Wilson Athletic Goods Mfg. Co. v. N.L.R.B., 164 F.2d 637 (7th Cir. 1947), 13
CCH Lab. Cas. 64,131.

202. Calcor Corp., 106 N.L.R.B. 539, 541 (1953). In Chicopee Mfg. Corp,, 116
N.L.R.B. 21 (1956), one union accused the incumbent of a "double cross"
and "sell out" by signing an agreement fixing future wages at present
level. Actually, the incumbent had made the statement that the old contract
had been automatically renewed in the absence of objection. The Board
refused to order a new election, because it concluded the statements could
not have reasonably affected employees' free choice. (It might be noted
that in the first election the incumbent had received 26 votes and the other
union had received 32. Hence, if only a few voters were influenced, this
might have changed the results.)

203. Unity Manufacturing Co., 107 N.L.R.B. 21 (1953).
204. Phelps Dodge Corp., 62 N.L.R.B. 1287 (1945).
205. Corn Products Refining Co., 58 N.L.R.B. 1441 (1944).
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mere propaganda. 20 Likewise, misrepresentation of company's profits
and the promise to double employees' salaries do not invalidate an
election,2 07 nor does the circulation of a false financial statement of a
rival union.2 08 But in one incident in which a union attempted to
prevent many employees from voting by falsely telling them that the
election was over several hours before the actual closing of the. polls,
this invalidated the election.209 And in the case of alleged copies of a
telegram of one labor organization sent to another praising it when no
such telegram had been sent, the Board set the election aside.210 Where,
on the day before an election, a union circulated leaflets with wage
rates of other firms in the area with which it had contracts and such
rates listed as "base" rates were actually the "maximum" rates in five
of. the seven contracts referred to, the Board ordered a new election in
view of the fact that there was not sufficient time before the election
for either members or the employer to check the accuracy of the
leaflets. 211

A number of cases which have come up have involved the marking of
"sample" ballots. If the ballots are so marked as to give the impression
that the B o a r d endorses a particular party212 or its propaganda
claims, 21 3 the election will be set aside. The Board in the Allied
Electric Products, Inc. case 214 said that the reproduction of a document
that purports to be a copy of the Board's official secret ballot, but
which in fact is altered for campaign purposes, necessarily must tend
to suggest that the material appearing .thereon bears the Board's

206. Wilson AthleticGoods Mfg. Co., 73 N.L.R.B. 744 (1947). Likewise, a charge
by a union that an employer paid employees less than the "federal minimum
level" is considered mere propaganda and does not warrant setting aside
an election. Gray Drug Stores, Inc., 95 N.L.R.B. 171 (1951).

207. G. H. Hess, Inc., 82 N.L.R.B. 463 (1949).
208. Philadelphia Lager Beer Brewers' Ann., 79 N.L.R.B. 351 (1948).
209. Stern Bros., 87 N.L.R.B. 16 (1949).
210. United Aircraft Corp., 102 N.L.R.B. 102 (1953). Note: this case contains

a very good discussion of the whole problem.
211. Reiss Associates, Inc., 116 N.L.R.B. 26 (1956). In the Reiss case the

Board distinguished it from Horder's, Inc., 114 N.L.R.B. 751 (1956), in
which the employer characterized the rates as "phony," and Otis Elevator
Co., 114 N.L.R.B. 1490 (1956), where the employees were in a position
to evaluate the literature, the errors were apparently inadvertent and the
information was substantially correct. In Gummed Products Co., 112 N.L.R.B.
1092 (1955), a petitioning labor organization published handbills comparing
pay rates of employer with other companys'. Employer found rates of six
classifications from six to 57 cents lower than rates published by petitioner
and published letter showing discrepancies. The day before the election
the petitioner published another handbill stating that it had negotiated
a later contract with a named employer which granted the higher rates. It
seems to have been admitted that this last statement was false. The Board
set the election aside.

212. Am-O-Krome Co., 92 N.L.R.B. 893, 894 (1950).
213. Anderson Air Activities, 106 N.L.R.B. 543 (1953).
214. 109 N.L.R.B. 1270 (1954).

[Vol. 8
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approval and, therefore, per se interferes with a free choice in an
election. The Board will not permit the reproduction of any document
purporting to be a copy of the Board's official ballot, other than one
completely unaltered in form and content and clearly marked "Sample"
on its face. Hence, if a facsimile ballot clearly marked "SAMPLE,"
bears an "X" in the "YES" box this is deemed per se, upon objection,
to void an election. 215 It has been held immaterial that the party
distributing the ballot had no improper motive, that the ballot differed
from the official ballot in color, type, size and placement of the word
"SAMPLE," and that it was accompanied by propaganda material;216

it is, likewise, no defense that no employees were misled,21 7 nor that the
opposite party engaged in similar conduct.21 8 The Board, however,
does not condemn the publication of a propaganda leaflet which
contains "Yes" and "No" squares or blocks in the same order and in
the same position as those of the official ballot with an arrow pointing
to the "Yes" block.219 In a case 220 in which a handbill was distributed
which contained what purported to be a sample copy of an official
ballot with an "X" in the "YES" box and which was not actually a
facsimile of a Board ballot, the Board directed a new election. In this
case the Board pointed out that the official ballot contained the
following words: "This ballot is to determine the collective bargaining
representative, if any, for the unit in which you are employed. If you
spoil this ballot, return it to the Board agent for a new one." But in
place of the above statement, a union had placed the following: "For
Better Wages, a Consistent Method of Progression, Ironclad Seniority
Rights, Promotions to Better jobs Based on Seniority, Good Grievance
Procedure, Better Health and Safety, and Better Working Conditions
in General." The Board pointed out that this change created the
impression that the Board had endorsed the propaganda claims of the
union and that it was "jealous of its reputation for the strictest
impartiality in the conduct of representation elections."

(c). Pre-election Concessions-

Promises of Benefit and Intimidations

The Board is of the opinion that pre-election concessions and
promises of benefit (by the employer) and intimidation of employees,

215. Allied Electric Products, Inc., 109 N.L.R.B. 1270 (1954), reversing Bridgeport
Castings Co., 109 N.L.R.B. 749 (1954); L. Gordon & Son, Inc., 100 N.L.R.B.
438 (1952) ; and Gray Drug Stores, Inc., 95 N.L.R.B. 171 (1951).

216. Wallace & Tierman, Inc., 112 N.L.R.B. 1352 (1955).
217. Superior Knitting Corp., 112 N.L.R.B. 984 (1955).
218. The Wilmington Casting Co., 110 N.L.R.B. 2114 (1954).
219. Lincoln Plastics Corp., 112 N.L.R.B. 291 (1955), and Phelps-Dodge Copper

Products Corp., 111 N.L.R.B. 950 (1955).
220. Anderson Air Activities, 106 N.L.R.B. 543 (1953).



MERCER LAW REVIEW

if sincere, will create an atmosphere in which the employees are
unlikely to be able to freely express their choice and will warrant setting
aside an election. It has been said that when objections are raised to
pre-election propaganda, the Board ordinarily looks first to see if such
propaganda contained promises or threats, and if it did, the election
ordinarily is voided. 22'

Pre-election concessions of the employer form a common basis of
attack on elections. Thus, announcing an insurance plan and proposed
enlargement of pension plan two days before an election justifies setting
aside the election, 222 and where there is a premature distribution of
vacation checks so that they are distributed before the election, the
election will be set aside.2 23 Even notifying the employees two weeks
before an election that application had been made to the NVage Stabili-
zation Board to increase wages has been held to be a ground for setting
an election aside.224 But, in one case. 225 in which it was the employer's
practice to adjust wages for all employees in January and July of each
year, the employer wrote employees in January that wage adjustments
could not be made until prevailing rates became known but that
adjustments would then be retroactive. The employer granted increases
retroactively on February 11 for all employees after a union had claimed
recognition of some 80 of the total of 300 employees. The Board, in
view of these facts, refused to set aside the election.

Reference has been made to the fact that concessions have been
regarded as justifying the setting aside of an election on the theory
that such a situation creates an atmosphere in which it is impossible
for the employees to exercise free judgment. But, in cases in which there
are facts to indicate that there may have been some basis for granting
economic concessions other than to influence the election, the Board
has adopted a test for determining the "good" or "evil" intention of the
employer.2 26 Thus, the setting aside of an election because of economic
concessions becomes a penalty if an employer acted in bad faith. The
test should be one of result, not of intention. Regardless of how
laudable the intentions of an employer are, if such concessions create
an atmosphere which prevents a free choice of the employee at the
election, the election should be set aside. And, on the other side of the
picture, regardless of whether or not the employer intended to influence

221. 17 N.L.R.B. Ann. Rep. 100,101 (1952).
222. Lake Superior District Power Co., 88 N.L.R.B. 1496 (1950).
223. Craddock-Terry Shoe Corp., 82 N.L.R.B. 161 (1949).
224. Union Sulphur & Oil Corp., 106 N.L.R.B. 384 (1953).
225. Baird-Ward Printing Co., 108 N.L.R.B. 815, 819 (1954). See Universal Butane

Co., 106 N.L.R.B. 1101 (1953).
226. Detroit Aluminum and Brass Corp., 107 N.L.R.B. 1411, 1412 (1954).

[Vol. 8
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the voters by the concession, if the concession renders the employees
unable to express a free choice, the election should be set aside. Intent
within itself should have no bearing. But, when the intent of the
employer has been communicated to the employees, it does become
significant. If the employer has announced that economic benefits
are to be granted and employees are expecting them, then and in that
event, the granting of such concessions just before an election will
probably not have such a profound effect on the ability of the em-
ployees to express an untrammeled choice.

If an employer signs a contract with one of two competing unions
just before an election, the Board regards this as a serious interference
with the free choice of the employees and will set the election aside.227

Actually, in addition to the contract as such, these situations also seem
to typically involve economic concessions of the employer. 228

During union organizational campaigns there is a traditional practice
of offering special reduced initiation fees.2 29 The Board has held in a
number of cases230 that such a practice during a pre-election campaign
does not in and of itself interfere with the conduct of an election. In
support of its conclusion, the Board has pointed out that the benefit
is in no way contingent upon the outcome of the election. 231 The Board
reasons that, in the absence of evidence that employees would be
rewarded or penalized because they voted for or against the union,
such conduct does not warrant setting aside the election. Undoubtedly,
a union may obtain more adherents by reducing initiation and rein-
statement fees, but the Board says that this does not increase the
employees' interest in union victory. 232 However, a union's pre-election
offer of free membership to employees if the union wins the election
interferes with the conduct of an election and justifies setting it
aside.233

227. Johnson Transport Co., 106 N.L.R.B. 1105 (1953), and International Shoe
Co., 97 N.L.R.B. 772 (1951).

228. Johnson Transport Co., 106 N.L.R.B. 1105 (1953), and International Shoe
Co., 97 N.L.R.B. 772 (1951). See Acme Brewing Co., 74 N.L.R.B. 146 (1947).

229. The Gruen Watch Co., 108 N.L.R.B. 610, 612 (1954).
230. E.g., The Gruen Watch Co., 108 N.L.R.B. 610, 612 (1954); The DeVilbiss

Co., 102 N.L.R.B. 942 (1953.); J. J. Newberry Co., 100 N.L.R.B. 84, 86, 87
(1952); and the Root Dry Goods Co., d.b.a. The Root Store, 88 N.L.R.B. 289,

290, 291 (1950).
231. The Gruen Watch Co., 108 N.L.R.B. 610, 612 (1954).
232. The Gruen Watch Co., 108 N.L.R.B. 610, 612 (1954). In J. J. Newberry

Co., 100 N.L.R.B. 84, 86 (1952), the union campaigned for members for an
initiation fee of $5.00, and employees were told that, if the union obtained
a union shop contract, employees would be required to pay a $15.00 initiation
fee. The Board held that this did not justify setting aside the election. At
least in some situations it would seem that such a statement on the part
of a union organizer might actually be detrimental to the union.

233. Lobue Bros., 109 N.L.R.B. 1182 (1954).
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A definite promise of economic benefit to the employees conditioned
on the defeat of a labor organization is a ground on which an election
may be set aside. 234 But the statement that the company is working on
a formula whereby benefits could be increased is not definite and
certainly not contingent on the defeat of the union and is not a basis
for setting the election aside.23 5 However, a general statement that the
employer will grant all the benefits the union would provide coupled
with other interference is sufficient for the election to be set aside.23"

The statement that if a union wins the election, the employees will lose
all their privileges, plus a promise of substantial insurance benefits is
sufficient to justify the Board in setting an election aside.2 37 However,
the promise by a labor organization that its election will immediately
result in a substantial wage increase is not a basis for setting aside an
election.

23 8

It is permissible for an employer, in the absence of promises or
threats, to express his preference for dealing directly with the
employees23 9 or to state that he prefers one of two or more contending
labor organizations to be selected2 40 and to give his reasons for his
conclusion.241 Likewise, a prophecy that unionization might lead to
loss of employment is not considered coercive if there is no threat that
the employer will use his economic position to make the prophecy come

234. Marshalltown Trowel Co., 81 N.L.R.B. 1050 (1949). Note: Many of these
cases involve a number of charges, but the only point raised in this case was
that referred to in the body hereof.

235. American Laundry Machine Co., 107 N.L.R.B. 511 (1953) (Murdock dis-
senting). In this case the employer sent the employees a letter which an-
nounced, "Ftrthermore, in keeping with the Company's progressive policy,
since January, 1953, management has been working on a formula to make
possible the payment of average earnings, rather than base rates for vaca-
tions and holidays." The Regional Director found that the institution of
this policy would substantially increase the employees' vacation and holiday
payments. The letter was dated August 21, 1953, and the election was
held on August 28.

236. F. W. Woolworth Co., 101 N.L.R.B. 1457, 1458 (1952). Here the employer
had interrogated employees about union activities and held meetings at
which he stated (1) that he would never sign a contract with the petitioner,
(2) that employees would get lower wages if union won, (3) that. if employ-

ees struck, the employer would prevent them from getting employment
elsewhere, and (4) that he knew which employees were union members and
which attended union meetings.

237. N.L.R.B. v. Wytheville Knitting Mills, Inc., 175 F.2d 238 (3rd Cir. 1949), 16
CCH Lab. Cas. ff 65, 188.

238. Shirlington Supermarket, Inc., 106 N.L.R.B. 666 (1953). See Wilson Athletic
Goods Mfg. Co., 73 N.L.R.B. 744 (1947), where the union promised a
30 cents per hour increase and the Board refused to order a re-election.

239. A. S. Abell Co. (WMAR-TV) 107 N.L.R.B. 362 (1953). Here the employer
wrote the employees letters, which were delivered three or four hours before
the election.

240. The Deming Co., 107 N.L.R.B. 1100 (1954), and Sylvania Electric Products,
Inc., 106 N.L.R.B. 1210 (1953).

241. Stewart-Warner Corp., 102 N.L.R.B. 1153 (1953).
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true. 242 Thus, the statement alone that unionization will probably
result in a loss of overtime will not invalidate an election, 243 nor will

242. Morganton Full-Fashioned Hosiery Co., 107 N.L.R.B. 1534, 1537 (1954),
and Supplee-Biddle-Steltz, 116 N.L.R.B. 58 (1956). In Dan Dee Central
Ohio Corp., 106 N.L.R.B. 1303 (1953), the company's president was charged
with making a coercive statement to an employee three months before
the election. The Board said that this was too remote to warrant considera-
tion. The employer was charged with making the statement that he would
shut the plant down before he would let the union in; however, the Board
did not feel that the evidence supported the charge. The Board found it
unnecessary to determine whether the attorney for the employer made the
statement that the company would not recognize the union if it won or
whether he said the unit sought was not a "legal, recognized unit." In this case
the election was held on August 8, 1952. Between July 28 and August 6,
the employer mailed a series of letters to the employees. Two of these
letters were in question. The pertinent part of the July 30 letter was as
follows:

Meeting the demands published by this CIO Union will force this Com-
pany to shut down or move out of the city. A rate of $5 per hour means
nothing if there is no one on the job. American Fork and Hoe Company
moved out of Evansville and Evansville Casket shut down . . .

BE SURE TO VOTE 'NO' and prevent a strike which this union is sure
to get if they win the National Labor Relations Board election.
The employer's letter to his employees of August 2 was as follows:

You should know what various unions have done in this area:
1. Jasper Desk Company in Jasper, Indiana. Seven months strike. Over

100 separate acts of violence. Cars turned over. Over 400 men kept out of
work. Many Strikers were never allowed back to the factory.

2. Imperial Desk. Nine weeks or more out on a strike. Got nothiflg but
empty pocketbooks and debts.

3. Period Table, Henderson, Kentucky, 30 day strike. Union pickets beat
up men. 30 Union men arrested for turning over autos and beating people
up.

4. EMPLOYEES AT CRADDOCK AND KARGES BY A 2 TO 1 VOTE
REFUSED TO LET THESE ROUGH PEOPLE GET CONTROL OF
THEM.

5. Employees at Evansville Casket Company did not know what would
happen so they voted this Union in.

"WHAT HAPPENED?"
The plant shut down, went out of business. Please don't let this Union

get control of you and force you and me to have all this trouble.
"VOTE 'NO' FRIDAY MORNING"

The Board held that these letters, both standing alone, were privileged
under 8 (c) of the act, and in their context they were not deemed to have
interfered with the employees' freedom of choice. The Board then said:
"In any event, we would not in appraising the effect of such letters, regard
as material any independent coercive conduct by the employer." The Board,
therefore, refused to set the election aside. This case expressly overruled
Metropolitan Life Insurance Co., 90 N.L.R.B. 935 (1950), to the extent
that it was inconsistent with the decision.

243. Cleveland Plastics, Inc., 85 N.L.R.B. 513 (1949). In The Timken-Detroit Axle
Co., 98 N.L.R.B. 790 (1952), the Board ordered a re-election. Here, an
employee wrote a letter and authorized the employer to use it as he saw fit.
The employer revised it with the employee's approval, duplicated it, and
mailed copies to all employees eligible to vote. The letter in part said:

The company pays our insurance. No Union got that for us. It was
a mighty fine gift to us from our Company.

The Company gives us a vacation with pay,
We work under pleasant conditions-no one breathing down our necks

at any time.
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the statement of an employer that wage increases will depend not on the
union but on the employer's ability to pay.244

Interrogation of employees by an employer about whether or not
they will vote for a union24 5 or about union activities is unlawful, as
the Board feels that this implants in the minds of the employees the
fear that the employer contemplates some kind of reprisal.246 Any
interrogation, other than some isolated cases, is a basis for setting the
election aside.247 The Board has said that the test is "whether an
employer's conduct reasonably tends, or is calculated, to interfere with
employees' rights to such an extent that a free election becomes
impossible."

248

. The Board particularly condemns an employer interviewing small
groups of employees regarding union matters and feels that such
interviews prevent employees from expressing themselves as freely as
they might otherwise. 249 This doctrine has been extended not only to
interviews in the usual sense of the word but to addresses made by an

We are paid a fair salary and always have been.
How much have you lost in wages due to illness or being absent from

work with the consent of the boss?
Do you expect the Company to continue their many acts of kindness if

we turn them over to the power of a Union?
The Board concluded that the letter conveyed the meaning that, if the
union won the election, the employer would discontinue the enumerated bene-
fits and privileges. These letters were addressed on the same addressograph
machine used by the employer that same day to address campaign letters to
the employees. The Director concluded that the employees noted the identical
appearance of the addresses on both envelopes and inferred that both were
sent by the employer.

244. Terry Coach Mfg., Inc., 103 N.L.R.B. 754, 756 (1953). But in Boland Mfg.
Co., 90 N.L.R.B. 35 (1950), the action of an employer in moving machinery
on the day before the election was held to interfere with the election where
the employer had previously threatened to close the plant if the union won.

245. San Diego Glass & Paint Co., 117 N.L.R.B. 14 (1957).
246. Syracuse Color Press, Inc., 103 N.L.R.B. 377 (1953) enforced 209 F.2d 596

(2d. Cir. 1954), 24 CCH Lab. Cas. 68,058 cert. denied, 347 U.S. 966, 74 S.Ct.
776, 98 L.Ed. 1108. (1954).

247. Syracuse Color Press, Inc., 103 N.L.R.B. 377 (1953). Here five employees
were called into plant superintendent's office and asked about membership
and active ;es of a union. In The Liberty Market, Inc., 108 N.L.R.B. 1481,
1485 (1954) (Murdock and Peterson dissenting), the Board refused to set
aside an election because of two isolated instances, in one of which three or
four employees were involved, and in the other a single employee was in-
volved, and the employees were simply asked which union was favored. This
was not a ground for setting the election aside. The Board pointed out that
this was not sufficient to have had any serious impact on the employees'
freedom of choice.

248. Southeastern Motor Truck Lines, Inc., 112 N.L.R.B. 601 (1955). The Board
pointed out that, in such a case, it is immaterial whether such a question
caused an employee to vote against the union.

249. Radiant Lamp Corp., 116 N.L.R.B. 5 (1956).
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employer to small groups of employees, 250 and the Board has adopted
the view that it is immaterial that the addresses are non-coercive. 25'

Surveillance of a union meeting or of the union hall by an employer
or his agent seems to be treated just as interrogation of employees. 25 2

However, interrogation by a union official of employees as to voting
intentions is now frowned upon by the Board, inasmuch as a labor
organization seeking to organize a plant does not stand in the same
position as an employer with the power to discharge. 253

The Board has said that it is permissible for an employer to grant
a wage increase after the filing of a representative petition and before
an election where it was common knowledge among the employees
before the petition was filed that the employer planned to grant a
wage increase.2 54 Likewise, in circumstances such as the above, the
announcement that the employer will grant wage increases as soon as
the election is over is not considered such a promise or threat if it is
clear that the wage increase will be granted regardless of the outcome
of the election.2 5 5 But in a case 256 where an employer informed his

250. E.g., Red River Broadcasting Co., 115 N.L.R.B. 1212 (1956), and Radiant Lamp
Corp., 116 N.L.R.B. 5 (1956). In Economy Machinery Co., 111 N.L.R.B.
947 (1955), all fourteen employees of the unit were individually summoned
to the employer's office and exposed to interviews as long as three hours,
and the procedure was then repeated. The employees were urged to reject
the union. The Board concluded that the conduct was intended to interfere
with the free choice of the election and ordered another election. But, in
Rupp Equipment Co., 112 N.L.R.B. 1315 (1955), where the employer talked
to about half the employees for not over three minutes each where they
worked in the plant and no threats or promises were made and the employees
were not asked how they would vote but the conditions and benefits enjoyed
by employees were discussed and they were invited to vote against the peti-
tioner, the Board concluded that the talks did not prevent a free election.

251. Radiant Lamp Corp., 116 N.L.R.B. 5 (1956). It is interesting to note
that the Board in this case seems to have condemned addresses to groups
of 30 employees in the recreation room, even though the total employment
was only 190 and there was no place where larger groups could be assembled.
However, two employees had previously been privately called to the office
of the executive vice president, where the election was discussed, and they
were questioned about the sentiments of the employees about the union.
The Regional Director concluded that these acts prevented the employees
from expressing themselves freely and that the conduct of the employer was
calculated to interfere with the free choice of the employees.

252. See Lewis-Shepard Co., 74 N.L.R.B. 534 (1947). In F. W. Woolworth Co., 90
N.L.R.B. 289 (1950), the employer stated that he was familiar with union
activity and was keeping them under surveillance. The Board found that this
justified setting the election aside.

253. Bender Playground Equipment, Inc., 97 N.L.R.B. 1561, 1569 (1952).
254. General Motors Corp., Central Foundary Division, 107 N.L.R.B. 1096,

1098 (1954).
255. General Motors Corp., Central Foundary Division, 107 N.L.R.B. 1096, 1098

(1954). In addition to the interference referred to in the body, one super-
visor was charged with asking an employee, on the day before the election,
how he intended to vote. The Board said that this single instance of interro-
gation could not have constituted interference with the election.

256. The Great A. & P. Tea Co., 101 N.L.R.B. 1118 (1952). The announcement
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employees in a certain unit that he could not grant wage increases to
them during the pendency of an election even though other employees
had been granted increases, and this announcement was coupled with
a plea to vote against the union without making it clear that the with-
held increases would be granted regardless of the result of the election,
and where there was nothing to show that the announcement was
governed by any factors other than the pendency of the election, the
Board held that the election should be set aside. It seems certain that
the threat of a wage decrease if the employees vote for a union justifies
the setting aside of an election. 257 Likewise, the withholding of pay

mentioned above seems to have been the only objection to conduct affecting
the result of the election which was filed. In this case the employer executed
a consent election agreement on December 13, 1951. The election was held
on January 9, 1952. On December 13, 1951, after the execution of the agree-
ment, the employer sent the following letter to the employees in the unit
involved:

The salaries of all clerks in the Grocery Departments in our Bronx and
Garden City Units are being increased at this time $3.00 per week. This is
the maximum increase permitted under the present Wage Stabilization
Board regulations. We will continue as heretofore to take care of Depart-
ment Heads on a merit basis.

These increases are in keeping with A & P's long-standing policy of
paying the most favorable wages in the retail food industry.

Your Company would be happy to make these increases available to you
also, but we regret that in view of the pending union representation pro-
ceeding in the National Labor Relations Board, we are not permitted tinder
the law to do so at this time or until the legal objections are withdrawn.

An election will be conducted by the Labor Board on Wednesday, Janu-
ary 9, 1952, to determine whether you want to continue to deal as an
individual directly with your Company in matters regarding your wages,
hours and working conditions as you always have in the past or whether
yoU want to have an outside organization to represent you.

A & P has voltntarily agreed to this election becatse we want our
employees to express their choice. When our employees have this chance
we feel confident that they will 5how their continued trust in A & P by
voting 'NO UNION.'

257. F. W. Woolworth Co., 101 N.L.R.B. 1457 (1952). In Gardner Machine Co.,
106 N.L.R.B. 197 (1953), the employer made the following statement:

Now let's examine where you will be if the Union loses tomorrow. If we
do not have a Union, we can continue to work on a friendly basis as we
have in the past. Gardner was one of the first companies in this area to
grant many benefits, including group life insurance, hospitalization
benefits, paid vacations, and was one of the first to grant a year end bonus,
and while we are talking about year end bonuses, remember that in practi-
cally every plant here in Beloit where the Union went in, the bonus went
out. Think that over. Do you remember what happened to the year end
bonuts at Beloit Iron Works when the Union went in? Do yott w;ant that
to happen at Gardner?

The Board, in setting aside the election, said that the above contained an
implied threat of the loss of the year-end bonus of the employees. Two other
objections which were raised and not passed on by the Board were as follows:
(1) The employer promised to meet with employees after the election and
grant them wage increases if they voted against the union, and (2) the em-
ployer told the employees that they would experience long delays in getting
increases if the union won.

[Vol. 8
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checks until after voting has been held to constitute unlawful pressure
on the employees and to warrant the setting aside of an election. 258 But
a statement of an employer in an election-eve speech that certain bene-
fits which the employees were receiving would not be taken away
unless the employer was forced by the union to reduce or remove them
is not objectionable. 25 9 The statement by an employer that he intends
to continue operations even if there is a strike and that he is main-
taining standby facilities for that purpose is not regarded as a basis
for setting an election aside.260  Likewise, it is permissible for an

258. R. H. Osbrink Mfg. Co., 104 N.L.R.B. 42 (1953) 106 N.L.R.B. 16, enforced
218 F.2d 341 (9th Cir. 1954), 27 CCH Lab. Cas. 68,882. This case was a
combined hearing on an unfair labor practice complaint and objection to
immediate report on an election. The discriminatory discharge of two em-
ployees was also involved in this case.

259. Reeves Instrument Corp., 104 N.L.R.B. 610 (1953). In this case the employer
made an election-eve speech, the following portions of which were in issue:

1. These increases, together with the cost of living increase, are not part
of your basic pay and, unless we are compelled to do so by the terms of
a union contract, they will not be reduced or taken away . . .

2. . . To staff this new plant, we of course, hope and expect to draw
upon our own personnel to fill the supervisory and executive positions
which will be created by this move. We expect to fill these positions based
on ability and experience- unless we are prevented from doing so by
inflexible clauses in the union contract.

3. At Reeves, we have always had a healthy respect for the individual
and his rights without discrimination on any score.

As an example of our respect for the rights of individuals, Reeves'
employees not only receive all established national holidays off with pay,
but we have recently filed a request to add Election Day to the list of
paid holidays. In addition. our employees get their own religious holidays
off, also with pay-or they get time off with pay to attend special
observances.

The Board unanimously found no threat in the first and second statements.
However, the Board found that the third statement interfered with the elec-
tion. The Board said that there was nothing improper in making application
to the Wage Stabilization Board for such approval one month before the
the election, but the vice was in announcing it just before the election. The
Board said that the statement itself was not per se objectionable and indicated
that it would have been perfectly proper if it had been announced at the
time application was made.

260. Esquire, Inc. (Coronet Instructional Films Division), 107 N.L.R.B. 1238
(1954) . In this case the Board refused to set the election aside. The employer
had written the employees two letters which were under consideration. The
election was held on June 25, 1953. In the June 8 letter, the employer said:

WE MUST PREPARE FOR A STRIKE
The strike record of the IATSE & MPMO is shockingly bad. It is a

record loaded with strikes called to enforce its demands for blackmail pay-
ments to its highest union officers. It is a record of strikes called in an
effort to take over the jobs of workmen who belong to legitimate unions.

There is nothing in the record of the IATSE & MPMO in Chicago to
lead us to think that we shall be treated differently than other employers
whose businesses have been closed by work stoppages, ordered to enforce
the blackmail demands of bosses of the IATSE & MPMO.

But C.I.F. intends to continue to live. And, it intends to continue to
live in spite of what the IATSE & MPMO may intend to do to it. For that
reason it is necessary for us to take the precautions which any prudent
business man must take in the face of possible disaster.
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employer to make the statement that the unit determination is inap-
propriate and that he will, therefore, not bargain with the union if
elected until the question has been fully litigated in the courts, which
might require a year or two.2 6 1

Many objections to conduct affecting the results of an election have
been based on threats and intimidation of employees by a labor
organization or by other employees. In the presence of a general
atmosphere of fear and confusion, such as is sufficient to render impos-
sible and uncoerced selection of a bargaining representative, the
election will be set aside regardless of who causes the disturbance.2 62

However, in the absence of such a condition an election will not be
set aside unless an agency relationship can be shown between the
person making the threats and a labor organization. 2 3 And, even if
some type of union position or agency can be shown, unless the threats
were made in connection with the duties the employee was to perform
in his agency capacity, the election will not be set aside.2 64 But, if the
union knows that the rank and file workers supporting it are engag-
ing in improper activity in the union's name, and it takes no steps to

Within the next few days you may see visitors being escorted through the
studio and studying our production methods. Do not be misled by any
rumors that we are planning to close up the Glenview studio as a retalia-
tion againt those who may have worked for the Union. We have no plans
to change our method of operation under normal circumstances.

However, we also do not intend to lose production for a single day
because of any strikes which the IATSE & MPMO may be planning for
us-and for you. It is therefore necessary for uis to have stand-by produc-
tion facilities available--just in case.

On June 17 the employer wrote, stating:
One thing is certain, we will always be willing to pay as high wages

voluntarily as we will be willing to pay through a Union contract. We do
not intend to endanger the solvency of this business to make good the wild
promises of anybody.

What other complaints do you have? Have you ever taken them tip with
us?

261. Esquire, Inc. (Coronet Instructional Films Division), 107 N.L.R.B. 1238,
1239 (1954).

262. Southdown Suagers, Inc., 108 N.L.R.B. 114 (1954), and Diamond State Poultry
Co., 107 N.L.R.B. 3, 6 (1953).

263. Poinsett Lumber and Manufacturing Co., 107 N.L.R.B. 234 (1953) ; E. I.
Dupont deNemours & Co., 105 N.L.R.B. 710 (1953); and Marman Bag Co.,
103 N.L.R.B. 456 (1953). In J. J. Newberry Co., 100 N.L.R.B. 84, 85 (1952),
the Board rejected the employer's contention that the election should be
set aside because of threats and intimidations of an employee who was the
most outspoken and enthusiastic of the union adherents but who was not
an agent of the union.

264. Poinsett Lumber and Manufacturing Co., 107 N.L.R.B. 234. 236 (1953). In
this case a paid election-day representative had made pre-election threats,
and the Board refused to set aside the election. In E. I. DuPont deNemours
& Co., 105 N.L.R.B. 710 (1953), a member of the union negotiating commit-
tee made a pre-election statement that an employee would lose his job because
he refused to sign a union membership card. The Board refused to set aside
the election.
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stop such action, it may be deemed to have ratified the acts of the
employees. 265 However, it should be remembered that isolated threats
made by a union agent in connection with his work are not sufficient
to warrant setting an election aside,266 just as isolated threats by an
agent of an employer are not ordinarily sufficient.26

IV. OBJECTIONS

(a) General

After an election the Board furnishes each party with a tally of the
votes.268 Within five days after receiving the tally, the party may file
objections to the election. 26 9 These objections must be filed in quadru-
plicate with the Regional Director,270 and must immediately be served
on each of the other parties and a certificate of service or an acknowledg-
ment of service be filed with the Regional Director. 271 If no objections
are filed within the five-day period mentioned, and if the challenged
ballots are insufficient in number to effect the results of the election
and if no run-off election is to be held, the Regional Director issues
a certification of the results. If a bargaining representative has been
selected, the Regional Director certifies such labor organization as
the bargaining agent of the employees, and the representation proceed-
ing is completed. 272

It would, of course, seem obvious that a party cannot file objections
based on the conduct of the objecting party, 273 but objections may be
filed by a party whether or not it was aggrieved. 274 Thus, for example,
where there are two competing labor organizations and an employer
improperly criticizes one of them, the other may object to the election
on this basis. 275 Also, it should be remembered that misconduct by a
party does not prevent that party from objecting to the misconduct of

265. The possibility of a union ratifying threats is suggested by the Board in E. I.
DuPont deNemours 8 Co., 105 N.L.R.B. 710, 712 (1953). Also, see New York
Shipping Association, 108 N.L.R.B. 135 (1954).

266. See E. I. DuPont deNemours 8, Co., 105 N.L.R.B. 710 (1953).
267. E.g., Jewel Paint and Varnish Co., 104 N.L.R.B. 949, 950 n.2 (1953). In this

case, a supervisor made a single remark to an employee about two or three
weeks before the election that, "if the union would get in," the employees
would lose their Christmas bonus.

268. N.L.R.B. Rules and Regulations, Series 6, 102.61.
269. Ibid.
270. Ibid.
271. Ibid.
272. Ibid.
273. E.g., Postex Cotton Mills, Inc., 73 N.L.R.B. 673 (1947), and see International

Broadcasting Corp., (KWKH), 99 N.L.R.B. 130, 134 (1952).
274. Legion Utensils Co., 103 N.L.R.B. 875 (1953).
275. Ibid.
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another party.276 There is no "clean hands" doctrine in the institution
of objections to an election.277

If objections are filed or if the challenged ballots are sufficient in
number to effect the result of the election, the Regional Director
will investigate the objections or challenged ballots or both and pre-
pare a report, including his recommendations, a copy of which is served
on the parties and forwarded to the Board in Washington.2 -s If chal-
lenged ballots are insufficient in number to affect the outcome of the
election, they are not considered. 279

A party filing objections must support them by affidavits or other
evidence, and in the absence of such support, the Regional Director
is not required to pursue the investigation of the objections2-8 0 unless
the absence of such evidence is satisfactorily explained. 28 t

The Board divides these objections into two groups: (1) Objec-
tions to conduct of an election and (2) objections to conduct affect-
ing the results of an election. 28 2 Objections to conduct of an election
are objections to the procedure of holding an election, such as lack
of notice or closing of the polls early. Objections to conduct affecting
the results of an election include such 'things as coercion, violation of
the 24-hour speech ban, or promise of benefit by an 'employer condi-
tioned on the defeat of a certain labor organization. The reader should
be familiar with these different types of objections since the Board
uses this terminology, but the improper designation of an objection
does not seem to have any adverse effect on the party. The important
thing is not the name applied to the objection but the allegations it
contains and the facts which the Regional Director finds to support
it. The time for filing both types of objections is the same; hence,
no question of timeliness turns on the type of objections.

It has previously been pointed out that the Board representative
or any party may challenge the right of any person to vote. These
challenged ballots are then marked or kept separate from the other
ballots. However, after a ballot has been cast it may not ordinarily
be challenged, for the reason that it cannot be identified. s  Likewise,

276. The Wilmington Casting Co., 110 N.L.R.B. 2114 (1954), and Allied Electric
Products, Inc., 109 N.L.R.B. 1270 (1954).

277. The Wilmington Casting Co., 110 N.L.R.B. 2114 (1954).
278. N.L.R.B. Rules and Regulations, Series 6. 102.61.
279. E.g., Cornell-Dubilier Electric Corp., 117 N.L.R.B. 48 (1957), and The

Wilmington Casting Co., 110 N.L.R.B. 2114 (1954).
280. N. B. Liebman & Co., 112 N.L.R.B. 88 (1955); J. Spevak & Co., 110 N.L.R.B.

954 (1954); and Rackle Co. of Texas, 117 N.L.R.B. 6 (1957).
281. Lincoln Plastic Corp., 112 N.L.R.B. 291, 293 (1955).
282. N.L.R.B. Rules and Regulations, Series 6, 102.61.
283. J. A. Tower Co., 60 N.L.R.B. 1414, 1416 (1945).

[Vol. 8
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objections to an election may not be based on the ineligibility of some
person or persons to vote. 2s 4 The Board calls such an objection a post-
election challenge. 28 5

The Board will not consider objections which are based on an
unfair labor practice.28 6 The theory of the Board is that it may not
make unfair labor practice findings unless the General Counsel has
issued a complaint on the alleged unfair labor practice; and, hence,
the unfair labor practice procedure of the act would be circum-
vented.287 However, if the allegations of the objections and the unfair
labor practice charges do not raise "wholly identical issues,'' 28 8 or
if the charges have been dismissed and the investigation pursuant
thereto does not include all of the substantial misconduct,28 9 the objec-
tions may be considered. Also, it should be remembered that where
a complaint is issued, the Board may hold a consolidated hearing on
an unfair labor practice charge and objections to an election. 290 If this

284. N.L.R.B. v. TOWER Co., 329 U.S. 324, 67 S.Ct. 324, 91 L.Ed. 322, (1946) 11
CCH Lab. Cas. 1 51,234 and Oppenheim Collins & Co., 108 N.L.R.B. 1257.
(1954). In the latter case it was contended that 40 employees of 222 voting
were ineligible. The Board refused to consider the objection on the ground
that it was too late to challenge the eligibility of voters.

285. E.g., Oppenheim Collins & Co., 108 N.L.R.B. 1257 (1954), and Calcor Corp.,
106 N.L.R.B. 539, 540 (1953). But, in National Truck Rental Co., 110 N.L.R.B.
838 (1954), it was held that a ballot containing an identification mark
may form the basis of an objection, even if not challenged or objected to
until a recount is held in the Regional Director's office. Perhaps it should
be noted that the employer refused to sign the tally of ballots in this case.

286. J. J. Newberry Co., 100 N.L.R.B. 84, (1952), and the Coleman Co., 10
N.L.R.B. 120 (1952).

287. J. J. Newberry Co., 100 N.L.R.B. 84, 86, (1952).

288. The Deming Co., 107 N.L.R.B. 1100, 1101 (1954). See note 290 intra.
289. Shipowners' Association of the Pacific Coast, 107 N.L.R.B. 1508, 1509 (1954),
290. E.g., The Deming Co., 107 N.L.R.B. 1100 (1954), and F. W. Woolworth Co.,

101 N.L.R.B. 1457 (1952). In The Deming Co., supra at p. 1103, the trial
examiner said:

The allegations with respect to unfair labor practices are, in substance,
that the Respondent, in violation of Section 8 (a) (1) of the Act, through
its supervisors and agents, and Wilbur Bennett, D. Dusenberry, Perry
Grady, Pete McNabb, Edwin Kirchgesner, and Joe Lippiatt, during the
months of August through November 1952, (1) threatened and warned its
employees that if the Union was selected as a bargaining representative,
the number of employees would be reduced, overtime eliminated, and the
working hours reduced; (2) threatened and warned its employees that
they would have to strike before they would receive similar wages as in
union shops; and (3) threatened and warned its employees that they
would suffer reprisals from the Respondent if they favored the union and
the union was selected as bargaining representative. The Respondent in
its answer denied the commission of the alleged unfair labor practices.
The objections to the election involved substantially the same matters set

forth in the complaint.
The complaint, however, was dismissed. The Board stated that the objections
were as follows: (1) that the employer urged the employees to vote against
the union, (2) that the employer indicated to the employees that a strike
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is done, however, there may be a substantial delay in obtaining a
ruling on the objections.

An objection may relate to conduct occurring (1) after but not
before the execution of a consent election agreement or (2) in the
absence of a consent election, after the date of issuance by the Regional
Director of a decision and the direction of election, or where such
decision is amended, after the date of the issuance of such amend-
ment.2 9 1 Where a second election is held, the Board will not consider
any conduct prior to the date of direction of the second election.29 2

However, the continued participation of a party in the election process
does not constitute a waiver or acquiescence in any improper conduct
of another party.293 Also, the signing of a tally of ballots294 and the
certifying of an observer that balloting was conducted in a proper
manner 295 do not preclude an objection to an election. An employer
may not object to the refusal of the Board to postpone an election
when the condition complained of existed because the employer failed
to cooperate,2 96 and an objection that ballots were not properly re-
corded is invalid when all parties witnessed the opening of the ballot
box and tallying of ballots. 297 But in a case of 297* a pre-election con-
cession of an employer after the union had expressed its willingness
that the concession be made, the union was deemed to have waived
its right to object to the election on this ground.

In some consolidated cases involving both unfair labor practices
and objections, the Board has declined to pass upon objections when

would ensue, the plant would be shut down, and the employees would lose
work, if the union won, and (3) that the employer restricted campaigning
on behalf of the union while its supervisors campaigned against the union.
The Board ruled that the objections were not wholly identical to the unfair
labor practice complaint and could, therefore, be considered. However, the
Board held that the first objection was not a valid reason for setting aside
the election, and that the second and third objections were not supported
by the evidence.

291. F. W. Woolworth Co., 109 N.L.R.B. 1446 (1954). Note that prior to this case
the rule which was applied to elections other than those by consent was that
conduct could be complained of only if it occurred after the date of issuance
by the Regional Director of a notice of hearing. The Great A. & P. Tea Co.,
101 N.L.R.B. 1118, 1121 (1952).

292. Breman Steel Co., 115 N.L.R.B. 1581 (1956).
293. The Great A. & P. Tea Co., 101 N.L.R.B. 1118, 1121 (1952), .and General

Electric Co., 103 N.L.R.B. 752 (1953).
294. General Plywood Corp., 83 N.L.R.B. 197 (1949).
295. Fickett-Brown Mfg. Co., 53 N.L.R.B. 106 (1943). The Board pointed out in

this case that such a certification applied only to the balloting.
296. Postex Cotton Mills, Inc., 73 N.L.R.B. 673 (1947).
297. Q. F. Wholesaler, Inc., 87 N.L.R.B. 1085 (1949). Where an employer's repre-

sentative counted only the "no" ballots and did not request an opportunity
to count the other ballots, the election is, nevertheless, valid. Grede Foundaries,
Inc., 76 N.L.R.B. 1246 (1948).

297*. Gong Bell Mfg. Co., 108 N.L.R.B. 1314 (1954).

[Vol. 8
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more than a year will have elapsed from the time of the election to
the end of the period in which an employer is required to post notice
relative to the unfair labor practice and has dismissed the representa-
tion petition without prejudice to the timely filing of a new peti-
tion.2 98 However, the Board has held that, in the absence of unfair
labor practice charges, even though more than a year has passed, it
will consider objections which have been raised.299 The act prevents
the holding of more than one valid election a year.300 Hence, regard-
less of whether or not the prior election was valid, another election
may be held if more than a year has elapsed. However, the Board
has said, in a case not involving an unfair labor practice, that parties
who have raised objections are entitled to an adjudication of the
issues and it is "desirable for the Board ordinarily to decide the issues
raised by objections, thus laying down standards of conduct for future
elections."

301

(b) Sufficiency

Objections to an election must be in writing and four copies must
be filed with the Regional Director. However, objections may be
made or filed by either mail30 2 or telegraph.303 Formerly, objections
of a very general nature were considered sufficient.30 4 However, the
Rules and Regulations of the Board provide that objections to elec-
tions must contain a short statement of the reasons for the objec-
tions. 30 5 In 1955 the Board, in Don Allen Midtown Chevrolet, Inc.,30

expressly overruled all prior cases to the contrary3 07 and held that an
objection merely stating a general conclusion of interference without
specific allegations or substance should be dismissed.308 Unless objec-

298. Baird-Ward Printing Co., 108 N.L.R.B. 815 (1954), and Mike Persia Chevrolet
Co., 107 N.L.R.B. 377, 380 (1953).

299. The American Thread Co., 96 N.L.R.B. 956 (1951).
300. 61 STAT. 140 (1947), 29 U.S.C. § 159 (c) (3) (1952).
301. The American Thread Co., 96 N.L.R.B. 956, 957 (1951).
302. E.g., National Lime & Stone Co., 62 N.L.R.B. 282 (1945).
303. Ibid.
304. E.g., Gastonia Weaving Co., 103 N.L.R.B. 1200 (1953). In this case the peti-

tioner's objection stated in part:
• . . the Company, through its officers, agents, and employees, intimi-

dated, coerced, and restrained the employees during and prior to the above
election with the effect and that the results of the election do not reflect
the free choice of the employees.

305. N.L.R.B. Rules and Regulations, Series 6, 102.61.
306. 113 N.L.R.B. 879 (1955).
307. The following cases were mentioned by name: Gastonia Weaving Co., 103

N.L.R.B. 1200 (1953), and Wilson and Co., 88 N.L.R.B. 1 (1950).
308. The objection involved in Don Allen Midtown Chervrolet, Inc., 113 N.L.R.B.

879 (1955), stated:
Please TAKE NOTICE, that LOCAL 259, UAW, CIO, the petitioner

herein, by its attorneys, BOUDIN, COHN AND GLICKSTEIN, hereby

325
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tions "be reasonably specific in alleging facts which prima facie would
warrant setting aside the election," it does not merit investigation by
the Regional Director.309 The reason for requiring specific allegations
is to discourage the use of the Board's objection procedures "without
having knowledge at the time of filing of any basis for invalidating
the election."310

In the Progressive Brass Foundary Co. case, 311 the Board ruled on
the same question of particularity involving an original objection and
an amendment. The original objection stated:

We hereby file objection to the conduct of the election and
conduct affecting the results of the election in the above-
named case. Board permitted collusion between company and
other union. Bill of particulars will be filed in a few days.
Copy of telegram to company.

After the expiration of the 5-day period the union filed "Particulars
of Objections to Election," which set out in detail the conduct com-
plained of. The Board held that the objections could not be passed
on since the original objection filed within the 5-day period did not
reasonably specify the facts on which the objections were based.

(c) Time

As previously pointed out, objections may not be considered unless
filed within five days after a tally of ballots has been furnished to a
party.312 An objection is timely filed if filed after the regular office
hours of the Regional Office but while the office is still open for
business.313 In one case an employer filed objections to an election
and the Regional Director in his report recommended a change in the
results of the election and a revision of the tally of ballots;314 within
five days after service of this report the union filed objections to the
election, and the Board held that they were timely filed.

objects to the results and conduct of the election held in the above matter
on Friday, January 29, 1954, on the ground that the employer, by its repre-
sentatives and agents, interfered with its employees and prevented them
from exercising their free choice in the selection of a collective bargaining
representative.

309. Don Allen Midtown Chevrolet Co., Inc., 113 N.L.R.B. 879 (1955).
310. Ibid.
311. 114 N.L.R.B. 963 (1955).
312. N.L.R.B. Rules and Regulations, Series 6, 102.61; N.L.R.B. Statements of Proce-

cedure 101.18 (b). In Fresh'nd-Air Co., 108 N.L.R.B. 244 (1954), the Board
simply stated that objections must be filed within five days of the election.
In that case, however, a period of several months elapsed before objections
were filed.

313. Emerson Electric Mfg. Co., 105 N.L.R.B. 26 (1953). Here the objections
were filed seven minutes late.

314. General Motors Corp. (Central Foundary Division), 107 N.L.R.B. 1096,
1097 n.2 (1954), and Cory Corp., Inc., 108 N.L.R.B. 244, 245 n.2 (1954).

[Vol. 8
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In computing the five-day period, it seems that the Board does not
consider Saturdays,3 15 Sundays,316 or holidays.3 17 The first day is the
day after the receipt of the tally; in other words, the day on which the
tally is received is not counted, but the last is.

(d) Service

Service of objections must be made on all parties not later than
immediately after the objections are filed.318 If a party is not served
with a copy of the objections, the Board will not consider them.319 If

several parties are involved, each one must be served.3 20 In one case, 321

objections were filed on June 13 rather than waiting until June 18,
the last day on which objections might be filed; the Board held that
service on June 23 was too late and refused to consider the objections.
And, in another case, 322 the Board held that mailing a copy of objec-
tions to another party two days after it was filed with the Board was
not service soon enough to warrant consideration of the objections.

It should be remembered that not only must service be made, but
proof of service must be filed with. the Board.323 It would seem that
such proof would ordinarily consist of a certificate that a copy was
mailed to all other parties or by an acknowledgment of service, either
of which must be filed with the Board.

(e) Investigation

If objections are properly filed and served, the Regional Director
will investigate them and/or any challenged ballots, if they are suffi-
cient in number to effect the result of the election. 324 This investigation
may be conducted by the board agent who conducted the election32-'

315. Lafayette National Bank of Brooklyn, N. Y., 77 N.L.R.B. 1210 (1948).
316. E.g., Progressive Brass Foundary Co., 114 N.L.R.B. 963 (1955) ; General

Electric Co., 103 N.L:R.B. 108 (1953); and The Emerson Electric Mfg. Co.,
105 N.L.R.B. 26 (1953).

817. Lafayette National Bank of Brooklyn, N. Y., 77 N.L.R.B. 1210 (1948).
318. N.L.R.B. Rules and Regulations, Series 6, 102.61; General Time Corp., 112

N.L.R.B. 86 (1955).
319. General Electric Co., 103 N.L.R.B. 110 (1953). In this case the Board said

that, where a petitioning labor organization failed to serve the intervenor,
the petitioner "did not follow the fundamental procedure essential to fair-
ness, as set down in our rules, and we shall not consider the objections." In
National Carbon Co., 99 N.L.R.B. 774, 776 (1952), the Board said that, where
there has been a long delay in service, it is irrelevant that a party was not
prejudiced by the delay.

320. N.L.R.B. Rules and Regulations, Series 6, 102.61.
321. Owens-Illinois Glass Co., 100 N.L.R.B. 1024, 1027 (1952).
322. General Time Corp., 112 N.L.R.B. 86 (1955).
323. N.L.R.B. Rules and Regulations, Series 6, 102.61.
324. Ibid.
325. N.L.R.B. v Huntsville Mfg. Co., 203 F.2d 430 (5th Cir. 1954), 23 CCH Lab.

Cas. 68, 531.
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and may consist of having the objecting party submit affidavits in
support of the objections, 3 2 3 having witnesses make statements to the
board investigator,32 7 or even a formal hearing on all issues raised
by the objections and/or challenges including direct and cross exami-
nation of witnesses. 328 However, the Board has held that interrogatories
may not be used to obtain information from either the Board or
another party.32 9

(f) Report of the Regional Director

After the investigation of the challenges and/or objections, the
Regional Director or investigating officer prepares a report and recom-
mendations thereon. 330 This is served on the parties, and a copy, as
well as a tally of ballots, is forwarded to the Board in Washington,
D. C.331 Exceptions to this report may be filed, but in the absence
of such exceptions, the Board will decide the matter upon the
record33 2 or order the taking of additional testimony. 333

(g) Exceptions to the Report
Of the Regional Director

Within ten days from the date the report is issued on challenges
and/or objections, any party may file exceptions to the report. Seven
copies of the exceptions must be filed with the Board in Washington,
D. C. Immediately thereafter, if not before, each of the other parties
and the Regional Director must be served with a copy of the exceptions,
and proof of service must be filed with the Board.33 4 The rule seems
to be that the Board will not consider exceptions which are not filed
within the specified ten day period.335

Exceptions to the report of the Regional Director will be overruled
unless such exceptions aver to specific, substantial evidence contro-
verting the Regional Director's conclusions. 33 If the Board finds that

326. N.L.R.B. Rules and Regulations, Series 6, 102.61.
327. National Petro-Chemicals Corp., 107 N.L.R.B. 1610 (1954).
328. E.g., Southern Extract Co., 72 N.L.R.B. 569 (1947).
329. Pittsburg Steamship Division cf United States Steel Corp., 108 N.L.R.B. 206

(1954).
330. E.g., Benton's Cloak & Suit Co., 97 N.L.R.B. 1327, 1328 (1952).
331. N.L.R.B. Rules and Regulations, Series 6, 102.61.
332. Ibid.
333. E.g., Paramount Cap Mfg. Co, 115 N.L.R.B. 747 (1956).
334. N.L.R.B. Rules and Regulations, Series 6, 102.61.
335. Weyerhaeuser Timber Co., 85 N.L.R.B. 1170 (1949). But see North American

Aviation, Inc., 81 N.L.R.B. 1046 (1949). Here a party received an extension
of time in which to file exceptions, but exceptions were filed four days
after extension expired. The Board, however, still considered the exceptions.

336. N. B. Liebman & Co., 112 N.L.R.B. 88 (1955).

[Vol. 8
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the exceptions do not raise substantial and material factual issues,
the Board will decide the case as though no objections had been
filed,33 7 just as in the preceding section.

If the exceptions raise substantial and material issues of fact, the
Board will order a hearing on the exceptions, 338 and if, under these
circumstances, the Board refuses to direct a hearing, the certification
of the Board is not binding.3 39 Notice of such a hearing must be served
on each party. These hearings are conducted just as in the case of a
representation proceeding.34

Exceptions to the report of the Regional Director must clearly spec-
ify the error complained of. Thus, an exception that the best, if not
the only, method of establishing a fact was not used is not regarded
as a claim that proof offered during an investigation was overlooked
nor does it amount to a claim that the investigation was inadequate. 341

Also, it should be remembered that where "no adequate explanation
is offered for a failure to adduce proof during the course of the
Regional Director's investigation of allegations previously made,"
the Board will rely on the findings of the Regional Director and
not order a hearing on the possibility that the allegations may be
sustained.342

If the report of the hearing or investigation of objections contains
a finding based on the sufficiency of evidence to establish a particular
point, this finding will be adopted by the Board unless it is specifically
excepted to.343

Evidence which an objecting party failed to submit to the Regional
Director in support of its objections may not be submitted as a part
of its exceptions.3 44

337. N.L.R.B. Rules and Regulations, Series 6, 102.61.
338. N.L.R.B. Rules and Regulations, Series 6, 102.61 provides that the Board "may"

direct a hearing in N.L.R.B. v West Texas Utilities Co., 214 F.2d 732 (5th Cir.
1954), 26 CCH Lab. Cas. 68,551, the court denied enforcement of 106 N.L.R.B.
859 (1953), because the Board had refused to order a hearing on objections to
a representation election. In this case the employer had filed objections
because the Board agent was alleged to have been partisan to the union in
openly displaying friendship for union officials at the election, in permitting
employees at the polls to question voters with bias for the union, and in other
particulars.

339. N.L.R.B. v. Dallas City Packing Co., 230 F.2d 708, (5th Cir. 1956), 29 CCH
Lab. Cas. 1 69,792.

340. N.L.R.B. Rules and Regulations, Series 6, 102.61.
341. Benton Cloak & Suit Co., 97 N.L.R.B. 1327, 1329 (1952).
.342. Ibid.
343. E.g., Terry Coach Mfg., Inc., 103 N.L.R.B. 754, 756 (1953). Cf., Sprague

Electric Co., Wis., 112 N.L.R.B. 165 (1955).
.344. General Electric Co., 115 N.L.R.B. 42 (1956).
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(b) Procedure after Hearing on Exceptions
to Report of Regional Director

At the conclusion of the hearing, the agent of the Board who con-
ducted the hearing forwards to the Board in Washington, D. C., the
record of the case. 344 *

Also, the Board may direct the Board agent to prepare a report
"resolving questions of credibility and containing, findings of fact
and recommendations to the Board as to the disposition of the chal-
lenges or objections or both, if it be a consolidated report."3 45 If such
a report is made, it must be served on each party.346

Any party may, within ten days from the date the report is issued,
file exceptions to the report with the Board in Washington, D. C. Seven
copies must be filed with the Board, and copies must be immediately
served on each party and on the Regional Director, and proof of
service must be made to the Board. 347 It seems that any party may file
briefs regardless of whether or not exceptions to the agent's report
are filed, as provided at the conclusion of a representation hearing.348

If challenged ballots are involved, the Board may direct the Regional
Director to open the ballots and issue a revised tally. Any party may
object to such revised tally within three days after receiving it. If
objections to the tally are filed, it seems that the procedure thereafter
will be just as outlined in the case of objections to an election, 349 as
discussed in (e) et seq. However, it should be remembered that a
report on challenges may be consolidated with the report on objec-
tions, and, as a matter of fact, they usually seem to be consolidated
and, thus, both disposed of at the same time.350

The Board may then certify the results of the election and the
bargaining representative. If uncounted challenged ballots were in-

344.* § 102.61 of the N.L.R.B. Rules and Regulations, Series 6, provides that

the record of the case shall include the following: " . . . the notice of hearing,
motions, rulings, orders, stenographic report of the hearing, stipulations,
exceptions, documentary evidence . . . together with the objection to the con-
duct of the election or conduct affecting the results of the election, the report
on such objections, the report on challenged ballots, and exceptions to the
report on objections or to the report on challenged ballots, and the record pre-
viously made, together with his report, if any..."

345. N.L.R.B. Rules and Regulations, Series 6, 102.61.
346. Ibid.
347. Ibid.
348. Ibid. This section provides that, in the absence of exceptions to the report of

Board agept, the procedure shall be as in 102.60, which provides for the
filing of briefs with the Board within seven days after the conclusion of a
representation hearing. If exceptions are filed, there is no express provision
authorizing the filing of briefs; but, nevertheless, the submission of briefs
seems proper as a matter of principle.

349. N.L.R.B. Rules and Regulations, Series 6, 102.61.
350. Ibid.
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volved and the Board directs the Regional Director to open them
and make a revised tally and no party objects thereto, the Regional
Director may issue certification of the results of the election, including
certification of the bargaining representative, if appropriate. If the
election involves two or more labor organizations and if no choice on

.the ballot receives a majority of the valid votes cast, the election is
deemed to be inconclusive, and a run-off election will be held between
the two choices receiving the highest number of valid votes in substan-
tially the same manner as the original election. 35'1

CONCLUSION

Judicial review of any kind of National Labor Relations Board
proceeding is beyond the scope of this article; however, in conclusion,
perhaps this subject should be at least mentioned, When the Board
has certified the results of an election or has certified a bargaining
representative of the employees, the representative proceeding is con-
cluded. If a representative has been properly chosen, the employer
is under a duty to bargain with it, and if he fails to do so, the Board
may direct him to cease and desist from failing to bargain; if the
employer continues to refuse, he may be forced by a court, under
penalty of contempt, to bargain. There is no statutory procedure for
obtaining judicial review of a certification of the Board. The Supreme
Court has said that the certification is not a final order, and a circuit
court of appeals has no authority to review a representation proceed-
ing unless the Board has issued an order directing the employer to
bargain and unless a petition for enforcement or review of such order
has been filed.352 However, there is some question as to whether or
not a party to a representation proceeding may obtain equitable
relief.3 5 3 The Supreme Court, on at least three occasions, has refused

351. N.L.R.B. Statement of Procedure 101.20 (e) . However, in Duvall Sulphur 9Z
Potash Co., 116 N.L.R.B. 170 (1956), the results were as follows: "A"
labor organization received 83 valid votes, "B" labor organization received
63 valid votes, 22 valid votes were cast for "C" union, and three employees
voted for "no union." "A" labor organization had permitted its compliance
with the filing requirements of 9 (g) of the Act [61 STAT. 140 (1947), 29 U.S.C.
§159 (g) (1952) ] to lapse. The Board, therefore, ordered a re-election between
"B" union and "C" union.

352. AFL v. N.L.R.B., 308 U.S. 401, 60 S.Ct. 300, 84 L.Ed 347 (1940), 2 CCH Lab.
Cas. 17,051. In Timken-Detroit Axle Co. v. N.L.R.B., 197 F.2d 512 (6th
Cir. 1952), 21 CCH Lab. Cas. 67,045 the court held that the Administrative
Procedure Act does not entitle a person to judicial review of a representation
proceeding.

353. Fitzgerald v. Douds, 167 F.2d 714 (2d Cir. 1952), 14 CCH Lab. Cas. 64,490,
held that the provisions of the Act limit review to the statutory procedure.
Accord: Madden v. Brotherhood & Union of Transit Employees of Baltimore,
147 F.2d 439, (4th Cir. 1945), 9 CCH Lab Cas. 62,526; Volney Felt Mills,
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to pass directly on this question.3 54 It seems clear that any party who
desires to seek equitable relief must be sure to first exhaust all of
his administrative remedies;355 if this is done in extreme cases, equitable
relief may be obtained in some jurisdictions. 356

Inc. v. Le Bus, 196 F.2d 497 (5th Cir. 1952), 21 CCH Lab. Cas. 66,916;
and Atlanta Metallic Casket Co. v. United Paperworkers, 87 F.Supp. 718
(N.D. Ga. 1949), 17 CCH Lab. Cas. 65,512. Contra: Farmer v. United
Electrical, Radio and Machine Workers, 211 F.2d 36 (D.C. Cir. 1953), 24
CCH Lab. Cas T 68,001, cert denied, 347 U.S. 943, 74 S.Ct. 648, 98 L.Ed. 1091
(1954); Worthington Pump and Machinery Corp. v. Douds, 97 F.Supp. 656
(S.D. N.Y. 1951), 20 CCH Lab Cas. 66.370, reaf'd on rehearing; cf.
R. J. Reynolds Employees Assn., Inc. v. N.L.R.B., 61 F.Supp. 280 (M.D. -N.C.
1943) 10 CCH Lab. Cas. f 62,795, holding that a labor organization may
enjoin the holding of an election if its name was illegally withheld from the
ballot.

354. In AFL v. N.L.R.B., 308 U.S. 401 60 S.Ct. 300, 84 L.Ed 347 (1940), 2 CCH Lab.
Cas. I 17,051 the court said that, in the absence of unlawful conduct of the
Board an equitable action will not lie. In Inland Empire District Council
v. Mills, 325 U.S. 697, 71 S.Ct. 647, 95 L.Ed. 852 (1945), 9 CCH Lab. Cas. IT
51,211 the court held that an action did not lie where the petitioner received
a fair hearing. And, in Farmer v. United Electrical, Radio and Machine
Workers, 211 F.2d 36, (D.C. Cir. 1953), 24 CCH Lab. Cas. IT 68,001, cert denied
347 U.C. 943, 74 S.Ct. 648, 98 L.Ed 1091, (1954), the court refused certiorari
after the circuit court had held that an action in equity would lie.

355. White v. Douds, 80 F.Supp. 402. (S.D.N.Y. 1948), 15 CCH Lab. Cas. IT 64,693.
See Watson v. Bellman, 149 F.2d 890 (5th Cir. 1945), 10 CCH Lab. Cas. I
62,701.
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