
ADMISSIONS OF PARTY-OPPONENTS*
By CARL H. HARPER"

Admissions are out-of-court statemeints made by the opposing party
or his agent or privies which are inconsistent with the contention of
the party opponent in the present litigation.' That such admissions
must be "scanned with care"2 to insure their trustworthiness as volun-
tary, rather than coerced or fraudulently induced, 3 would seem axio-
matic. Admissions can only be explained in the framework of adversary
litigation.4 Admissions, however, are more than mere "inconsistent
statements ' 5 offered for impeachment purposes. They are positive
evidence of the fact asserted, 6 and they are admissible in evidence as an
exception to the hearsay rule,7 though, of course, they are not con-
clusive, 8 but may be rebutted or explained by other evidence and their
ultimate evidentiary value and weight is a matter to be determined by
the jury or other trier of fact.9

ADMISSIONS AND THE EXCEPTIONS To HEARSAY

Wigmore found substantially all exceptions to hearsay except
admissions to have logically common characteristics with reference to
(I) the necessity principle for their admissibility-usually the unavail-
ability of the witness, and (2) assurances of trustworthiness sufficient
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1. None of the ten GA. CODE §§ 38-401 to 38-410 (1933), offer a definition of
admissions.

2. GA. CODE § 38-420 (1933).
3. GA. CODE § 38-408 (1933) "Admissions obtained by constraint, or by fraud,

or by drunkness, induced for the purpose . . . are not proper evidence."
4. 2 MORGAN, BASic PROBLEMS OF EVIDENCE 231 (1954). To be sure, there are

some matters not susceptible to complete proof by admissions; for example
the contents of documents. See 4 WIGMORE, EVIDENCE § 1054 (3rd ed. 1940).
Moreover, there are some matters in which the State as well as the parties
have an interest, such as matters of divorce, legitimacy, etc. See GA. CODE
§ 30-110 (1933), and 4 WiG.soRE, EVIDENCE § 1055 (3rd ed. 1940), (hereinafter
cited as WIGMORE).

5. WIGMORE, §§ 1048, 1051.
6. Dennis v. Weekes, 46 Ga. 514, 525 (1872); Fletcher v. Gillespie, 201 Ga. 377,

40 S.E.2d 45 (1946); Faulkner v. Brown, 92 Ga. App. 602, 89 S.E.2d 583
(1955).

7. GA. CODE § 38-403 (1933).
8. Jones v. Morgan, 13 Ga. 515, 527 (1853).
9. Kitchen v. Robbins. 29 Ga. 713, 716 (1860); Faulkner v. Brown, 92 Ga. App.

602, 89 S.E.2d 583 (1955).



ADMISSION OF PARTY OPPONENTS

to compensate for the lack of cross-examination. 10 Admissions of
opponents do not fit into these generalizations. Rather than embarrass
the symmetry of his logical generalizations, he simply expelled admis-
sions from the realm of the hearsay exceptions." He argued that since
an opponent cannot object to the lack of opportunity for cross-
examining his own statement, the requirement for cross-examination is
satisfied and therefore admissions being admissible as not in conflict
with the hearsay requirement for cross-examination is not an exception
to the hearsay rule.' 2 Morgan disagreed soon 3 and late.14 McCormick
concurs with Morgan that admissions should be classified as an
exception to the hearsay rule.15 The UNIFORM RULES OF EVIDENCE,

A.L.I., classify admissions as an exception to hearsay.16

If one defines hearsay as an out-of-court statement offered to prove
the fact asserted in such statement, then certainly admissions are
received in evidence as an exception to that rule. Like many of the
other hearsay exceptions, the rule concerning the admissibility in
evidence of an opponent's admissions is at least as old as the hearsay
rule itself. 7 Wigmore's greatest hearsay in this particular was his
assertion that admissions have only the same evidentiary value as the
party's prior inconsistent statements.' 8 Though Wigmore retreated
from the view that admissions are purely negative in effect in his second
and third editions, this earlier predilection still colors much of what he
says in his third edition about the evidentiary value of admissions.
Morgan says Wigmore never had any judicial authority to support
this "negative" view.' 9 It is not necessary before introducing an
admission to "lay the foundation" as it is before introducing a prior
inconsistent statement for impeachment purposes.20 The Georgia courts
have unequivocally held that admissions are positive evidence and for
a trial court to give them only the negative weight of impeaching or
discrediting evidence is reversible error.2 ' On the other hand, an

10. 5 WIGMORE, § 1362.
11. WiGMORE, § 1048 et. seq.
12. 4 WIGMORE, §§ 1048, 1049.
13. Morgan, Admissions as an Exception to the Hearsay Rule, 30 YALE L.J. 355

(1951).
14. 2 MORGAN, BASIC PROBLEMS OF EVIDENCE 230 (1954).
15. MCCORMICK, EVIDENCE p. 502 (1954).
16. UNIFORM RULES OF EVIDENCE, ALI, adopted by ABA (1954) Rule 63 (6), (7),

(8) & (9).
17. 2 MORGAN, BASIC PROBLEMS OF EVIDENCE 230 (1954).
18. GREENLEAF, EVIDENCE § 169 (16th ed. 1899); See 2 MORGAN, BASIC PROBLEMS OF

EVIDENCE 230 (1954).
19. 2 MORGAN, BASIC PROBLEMS OF EVIDENCE 230 (1954).
20. MCCORMICK, EVIDENCE p. 70 (1954); Belt v. State, 103 Ga. 12, 29 S.E. 451

(1897).
21. Dennis v. Weekes, 46 Ga. 514, 525 (1872); Fletcher v. Gillespie, 201 Ga. 377,

40 S.E.2d 45 (1946).
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admission is not treated as testimony. Therefore the rule concerning
inconsistent or contradictory testimony does not apply to admissions.2 2

ADMISSIONS By CONDUCT

Like other exceptions to hearsay, non-verbal conduct as well as
verbal utterances may amount to admissions and the admissibility of
such evidence of conduct that seems to say something or evidence a
state of mind equivalent to a statement is governed by precisely the
same rules that govern verbal statements.

ENTIRE CONVERSATION

The Code declares that "when an admission shall be given in
evidence, it shall be the right of the other party to have the whole
admission and all the conversation connected therewith."2 3 This merely
dramatizes the fact that an admission is evidence subject to being
explained or rebutted.

TESTIMONIAL QUALIFICATIONS

Obviously a party cannot prove his case by his own out-of-court self-
serving declarations. 24 A party's own statements are never admissible
under the admissions exception to bolster his own case. Admissions
must, therefore, be those of, or attributable to, the opponent party. In
the same view, it is equally obvious that a litigant never offers in
evidence the admissions of his adversary unless the admissions tend to
defeat the adversary's claim in the present suit. That the prior out-of-
court statement attributable to the party is inconsistent with the party's
present contention is the reason why his adversary now offers it against
him.

Can the party against whom an admission is offered object that his
statement was a mere conclusion not based on testimonial knowledge?
He can explain his prior statement on this ground for the purpose of
enabling the jury to give the proper evidentiary weight to his admission
but lack of testimonial knowledge affords him no basis for preventing
his prior admissions from being received in evidence.25 In a word, an
admission does not have to be based on personal knowledge, 26 and it

22. Tuggle v. Waller, 91 Ga. App. 721, 87 S.E.2d 123 (1955).
23. GA CODE §.38-410 (1933).
24. Higgins v. Trentham, 186 Ga. 264, 197 S.E. 862 (1938).
25. Kitchens v. Robbins, 29 Ga. 713, 717 (1860); Brooks v. Sessoms, 47 Ga. App.

554; 171 S.E. 222 (1933).
26. Chero-Cola Bottling Co. v. Sou. Express Co., 29 Ga. App. 656(2), 116 S.E.

325 (1923).
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may be expressed in the broadest form of conclusion or opinion without
reference to the facts on which it is based. 27 It is not necessary that the
admission be against interest when made.2 8 It is not necessary that it
be communicated to the opposite party at the time the admission is
made. 29 To act in reliance on a representation may give rise to an
estoppel, but estoppels are matters of substantive law and one need not
show an estoppel in order to introduce an admission in evidence.3 0

While some jurisdictions broadly hold that the competence of the
party making the admission is not prerequisite to the admissibility of
admissions, the Georgia courts have held that neither infants3 ' nor
insane persons32 are bound by their admissions. A defendant in a
criminal case, incompetent as a witness, may nevertheless make admis-
sions in his unswom statement.3 3

JUDICIAL ADMISSIONS, OR "ADMISSIONS IN SOLEMN JUDICIO"-

DISTINGUISHED

Judicial admissions, frequently called "admissions in solemn judicio",
are not evidence. They define the issues in the suit.3 4 Usually they are
made in the pleadings,33 but they may be made by the party or his
attorney 6 at any time during the course of the trial of the suit.
Judicial admissions may, of course, become the basis for admissions by
an opponent-which Wigmore calls quasi admissions-in a later suit,
but this subject will be treated later.3 7 Judicial admissions are only
those concessions made within the confines of a particular suit. They
are conclusive.3 8 As such, they should be clearly distinguished from
admissions introduced as evidence.3 9

27. Central Ry. Co. v. Mosely, 112 Ga. 914, 38 S.E. 350 (1901) ; Gordon v. Mitchell,
68 Ga. 11 (1) (1881).

28. Ingraham v. Hilton Dodge Lbr. Co., 108 Ga. 194, 33 S.E. 961 (1899); Jett v.
Securities Investment Co., 68 Ga. App. 454, 459, 23 S.E.2d 265 (1942).

29. Basemore v. Small Co., 9 Ga. App. 29 (3), 70 S.E. 261 (1911).
30. Jones v. Morgan, 13 Ga. 515, 527 (1853); Cain v. Busby, 30 Ga. 714, 722

(1860); Almand v. Northern Assurance Co., 92 Ga. App. 480, 88 S.E.2d 717
(1955).

31. Lunday v. Thomas, 26 Ga. 537 (1858); See also 89 A.L.R. 708.
32. Fountain v. McCollum, 194 Ga. 269, 21 S.E.2d 610 (1942).
33. See footnote 55, infra; Chadwick v. State, 91 Ga. App. 507, 86 S.E.2d 537

(1955).
34. GA. CODE § 38-402 (1933); Hubert v. Ludens, Inc., 211 Ga. 544, 87 S.E.2d

74 (1955).
35. Jordan v. Hancock, 91 Ga. App. 467, 86 S.E.2d 11 (17) (1955); Nations v.

Lassiter, 94 Ga. App. 504, 95 S.E.2d 25 (1956).
36. Chapman v. State, 90 Ga. App. 564, 83 S.E.2d 572 (1954).
37. 9 WIGMOPE, §§ 2588-2597 (Judicial Admissions) ; See cases cited in footnote 36,

supra.
38. Jordan v. Hancock, 91 Ga. App. 467, 86 S.E.2d 11 (1955); Duke v. Ayers,

163 Ga. 444, 136 S.E. 410 (1927); Plymouth Record Corp. v. Books, Inc.,
92 Ga. App. 753, 90 S.E.2d 336 (1955).

39. MCCORMICK, EVIDENCE p. 504 (1954).

1957]
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Both Code section 38-402 and the decision on which it is based 4° refer
to judicial admissions. Judge Jackson says-in the cited case, "The second
[charge to the jury, assigned as error] simply recognizes the right of
one party to invoke an allegation of the other in the pleadings to his
benefit, and dispense with other proof thereof than the averment of his
adversary."

41
For this purpose and this purpose only the Code section declares,

"Without offering the same in evidence, either party may avail himself
of allegations or admissions made in the pleadings of the other."4 2 This
does not mean that the pleadings are evidence in the case; they simply
dispense with the necessity for introducing proof of any fact admitted
in the pleadings. 43

If pleadings in a different suit are sought to be used as evidence of
an admission by the opposing party, such pleadings in the former suit
must be introduced as evidence in the instant suit.44 Admissions in
pleadings in the case to which said pleadings belong are conclusive; 45

but the same admission in the same pleadings when introduced as
evidence in a later and different suit are not conclusive but merely
evidence which may be rebutted or explained. 46

Judicial admissions may be made not only in pleadings, but also by
the actions or statements of counsel,47 in stipulations, 48 affidavits, 49

waivers, 50 or almost anything done or said by the party or his counsel

40. Wood v. Isom, 68 Ga. 417 (1), 425 (1882).
41. Ibid; Jordan v. Hancock, 91 Ga. App. 467, 86 S.E.2d 11 (1955) ; Dye v. Hirsch,

92 Ga. App. 803, 90 S.E.2d 332 (1955); Associated Cab Co. v. Byars, 92 Ga.
App. 73, 88 S.E.2d 329 (1955).

42. GA CODE § 38-402 (1933) ; But see superseded pleadings after evidence closed,
infra; Lydia Pinkham Med. Co. v. Gibbs, 108 Ga. 138(1), 33 S.E. 945 (1899).

43. Jordan v. Hancock, supra note 34; MCCORMICK, EVIDENCE p. 504 (1954).
44. Luther v. Clay, 10 OGa. 236, 28 S.E. (1897); Shetzen v. Aycock Realty Co.,

93 Ga. App. 477 (6), 92 S.E.2d 114 (1956); Webb v. May, 91 Ga. App. 437,
85 S.E.2d 641 (1955).

45. Head v. Lee, 203 Ga. 191, 45 S.E.2d 666 (1947); Wood v. Claxton, 199 Ga.
809, 35 S.E.2d 455, 456 (1945); 4 WicMoRE § 1058; 9 WiGMoRE §§ 2588-2595.
See also cases cited in footnote 38, supra.

46. King v. Shepard & Co., 105 Ga. 473, 30 S.E. 634 (1898) ; St. Paul Fire & Marine
Ins. Co. v. Brunswick Grocery Co., 113 Ga. 786, 89 S.E. 483 (1901); Shetzen
v. Aycock Realty Co., 93 Ga. App. 477, 92 S.E.2d 114 (1956); Payne v. Jones
211 Ga. 322, 86 S.E.2d 3 (1955).

47. GA. CODE § 9-605 (1933) provides "Attorneys have authority to bind their
clients in any action or proceeding, by any agreement in relation to the cause,
made in writing, and in signing judgments, entering appeals, and by entry
of such matters, when permissible, on the dockets of the court; but they
cannot take affidavits required of their clients, unless specially permitted
by law." Chapman v. State, 90 Ga. App. 564, 83 S.E.2d 572 (1954).

48. Hubert v. Ludens, Inc., 211 Ga. 544, 87 S.E.2d 74 (1955); Tribble v. State,
89 Ga. App. 593, 80 S.E.2d 711 (1954).

49. See footnote 39, supra; U.S.F. & G. Co. v. Clarke, 187 Ga. 774 (3), 2 S.E.2d
608 (1939) ; GA. CODE § 38-114 (1933).

50. Blakely Milling & Trading Co. v. Thompson, 34 Ga. App. 129, 128 S.E. 688
(1925).
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during the course of the trial.51 Similarly, such admissions, though not
conclusive, may become evidence subject to being explained or rebutted
when introduced in a later case. 2

Clearly, a plea of guilty in a criminal case is a judicial admission
dispensing with the necessity for proof.53 But also a stipulation of
facts in a misdemeanor case is a judicial admission dispensing with other
proof.54 Judicial admissions may be contained in defendant's unsworn
statement, 55 or even by counsel in his opening statement.56 Moreover,
the Georgia Court of Appeals has quoted with approval the statement
in 31 C.J.S. Evidence Section 300, page 1070, "Admissions by defendant
in a criminal case may be competent as judicial admissions, against
him, in a civil action involving the same subject matter."5 7 This state-
ment is confusing. The pleas of guilty is a judicial admission in the
criminal case, but it is only evidence subject to rebuttal in any civil
case, (at least theoretically, even if rebuttal is difficult or impossible.) 5s
That this is so is exemplified by the fact that a properly authenticated 59

record of the criminal court record in which the plea of guilty is entered
must be introduced in evidence in the subsequent civil case, 60 unless
the admission can be elicited in some other way as by an admission on
cross-examination.

6 1

ESTOPPELS

The Code section 62 relating to estoppels mentions "other admissions
[i.e., other than judicial admissions] upon which other parties have
acted, either to their own injury or the benefit of the persons making
the admissions; and similar cases where it would be more unjust and
productive of more evil to hear the truth than to forbear the investi-

51. 9 WIGMORE, § 2594; Long v. Lawson, 7 Ga. App. 461, 67 S.E. 125 (1910); Chap-
man v. State, 90 Ga. App. 564, 83 S.E.2d 572 (1954); Cf. Cramer & Co. v.
Truitt, 113 Ga. 967, 39 S.E. 459 (1901); Home Finance Co. v. United Motor
Sales, 91 Ga. App. 679, 86 S.E.2d 659 (1955). (Admission of prima facie
case); cf. Bowles v. Bowles, 211 Ga. 461, 86 S.E.2d 318 (1955).

52. Luther v. Clay, 100 Ga. 236, 28 S.E. 46 (1897) ; King v. Shepard, 105 Ga. 473,
30 S.E. 634 (1898).

53. Roper v. Scott, 77 Ga. App. 120, 48 S.E.2d 118 (1948).
54. Tribble v. State, 89 Ga. App. 593, 80 S.E.2d 711 (1954); Hargroves v. State,

179 Ga. 722(4), 177 S.E. 561 (1934) ; GA. CODE § 38-114 (1933).
55. GA. CODE § 38-415 (1933); Broadnax v. State, 31 Ga. App. 736, 122 S.E. 96

(1924); Garnet v. State, 10 Ga. App. 109(5), 72 S.E. 951 (1911); Chadwick
v. State, 91 Ga. App. 507, 86 S.E.2d 537 (1955).

56. Chapman v. State, 90 Ga. App. 564, 83 S.E.2d 572 (1954).
57. Lumpkin v. American Surety Co., 69 Ga. App. 887, 27 S.E.2d 412, (1943);

Henderson v. Henderson, 94 Ga. App. 64, 93 S.E.2d 822 (1956).
58. Roper v. Scott, 77 Ga. App. 120, 48 S.E.2d 118 (1948).
59. GA. CODE § 38-601 (1933).
60. Webb v. May, 91 Ga. App. 437, 85 S.E.2d 641 (1955).
61. Roper v. Scott, 77 Ga. App. 120, 48 S.E.2d 118 (1948) ; See also note 56 supra.
62. GA. CODE § 38-114 (1933).

1957]
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gation." Such estoppels are sometimes called estoppels in pais.63 The
essential elements are that such admission must be (I) communicated
to someone, (2) who acts on it to his detriment.64 When an admission
becomes the occasion for an estoppel it becomes conclusive not because
of a rule of evidence but because of a rule of substantive law.65 The two
elements of (1) communication and (2) action in reliance on such
communication are essential to proving an estoppel but neither are
essential to prove an ordinary admission by a party. 66 That is to say an
admission plus (1) communication and (2) action in reliance consti-
tutes an estoppel. But an admission, absent communication and action
in reliance thereon is still an admission.

DECLARATIONS OF PERSONS SINCE DECEASED AGAINST PECUNIARY OR

PROPRIETARY INTEREST- Distinguished

Declarations of a deceased person against pecuniary or proprietary
interest67 constitute a well recognized exception to Hearsay but this
exception must be clearly distinguished from admissions. 68 For such
declarations to be admissible the declarant must be dead (unavailable
as a witness). The subject matter of the declaration is narrowly limited
to matters of pecuniary or proprietary interest, and the declaration
must have been of a fact against interest when made. Such declara-
tion of fact. coming in as an exception to Hearsay may be intro-
duced either for or against either party and it is not necessary that the
declarant be a party or in privity with a party. 69

Admissions are limited to statements of a party70 or his privies7 1 who
may even be alive and available to testify in the case, and frequently
are. Admissions need not be against interest when made. 72

One of the principal instances in which admissions have been con-
fused with declarations of a deceased person against interest is that of
statements adverse to title made by a predecessor in title, offered against

63. 4 WIGMORE, § 1057.
64. Jones v. Morgan, 13 Ga. 515, 527 (1853).
65. Cain v. Busby, 30 Ga. 714, 722 (1860).
66. Reeves v. Mathews, 17 Ga. 449 (1855); McCune v. McMichael, 29 Ga. 312

(1859) ; Roberts v. Mansfield, 38 Ga. 452, 458 (1868).
67. GA. CODE §§ 38-308, 309 (1933).
68. For a brief account of their historical differentiation and as separate rules see

4 Wigmore § 1080.
69. Massee-Felton Lbr. Co. v. Sirmans, 122 Ga. 297, 50 S.E. 92 (1905), and cases

cited; Turner v. Turner, 123 Ga. 5, 50 S.E. 969 (1905).
70. GA. CODE § 38-403 (1933).
71. GA. CODE § 38-407 (1933).
72. Jett v. Securities Investment Co., 68 Ga. App. 454, 459, 23 S.E.2d 265 (1942);

Sconyers v. Pierce, 82 Ga. App. 436, 61 S.E.2d 439 (1950).

[Vol. 8
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the successor in title.73 In such instances it is not uncommon in the
earlier Georgia cases to find the court referring to the predecessor's
statement in disparagement of title as being a declaration against
interest when made.7 4 If the predecessor is dead it is possible that the
statement may be admissible as a declaration against interest by one
since deceased. 75 If the party against whom such declaration is being
offered claims title from such declarant, i.e., is in privity with him,
then the statement may also be an admission. 76 If the declarant is alive
or if the statement was not against interest, when made, when the
statement can only come in as an admission and must satisfy the
requirements of an admission for purposes of admissibility.7 7 If the
party against whom the statement is offered does not stand in privity
with the declarant, then the evidence can come in only as a declaration
against interest by a person since deceased. 78

Code sections 38-30879 and 38-309 ° deal with declarations against
interest of deceased persons. Code sections 38-403 to 38-410 in the main
deal with admissions, except paragraph 2 of Code section 38-405 which
declares to be admissible as admissions by third persons, strangers to
the suit,

Admissions by a third person against his interest, as to a fact
collateral to the main issue between the litigants but essential
to the adjudication of the cause.8 '

The above Code section, though infrequently cited, perhaps more
nearly suggests a declaration against interest of a deceased person than
it does an admission because absent a relation of party to the suit (or
privity), it is not an admission.82

Concerning such codification attempts, Wigmore says: They
are, however, for the most part obstructive or confusing rather
than helpful; for they either merely restate in a form too con-

73. Carter v. Buchannon, 3. Ga. 513 (1847); Phillips v. Chappell, 16 Ga. 16
(1854) ; Terry v. Rodohan, 79 Ga. 278, 5 S.E. 38, (1888) ; White v. Dinkins, 19

Ga. 285 (1856).
74. See cases cited supra note 63.
75. Terry v. Rodohan, 79 Ga. 278, 5 S.E. 38 (1888).
76. Brookman v. Reynolds, 148 Ga. 721, 98 S.E. 543 (1919); Maxwell v. Harrison,

8 Ga. 61 (1850).
77. 4 WIGMORE, §§ 1049, 1080.
78. Oatis v. Brown, 59 Ga. 711 (1877).
79. GA. CODE § 38-308 (1933), "Declarations by a person in possession of prop-

perty, in disparagement of his own title, shall be admissible in evidence
in favor of anyone and against privies. Declarations in favor of his own
title shall be admissible to prove his adverse possession."

80. GA. CODE § 38-309 (1933), Declarations and entries by deceased persons-
"The declarations and entries by a person, since deceased, against his interest,
and not made with a view to pending litigation, shall be admissible in evi-
dence in any case."

81. GA. CODE § 38-405 (1933). See Carithers v. Jarrell, 20 Ga. 842 (1856) ; Atlantic
Compress Co. v. Chambliss, 15 Ga. App. 747, 84 S.E. 155 (1915).

82. See 4 WIGMORE, § 1080, 5 WIGMORE § 1475.

1957)
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cise to be useful, the established common law rule, or they
mingle in inextricable confusion certain fragments of this and
other exceptions.8 3

ADMISSIONS AND RES GESTAE

Needless to say, admissions, like many other of the exceptions to
Hearsay, are often confused with Res Gestae.84 The use of this cum-
bersome Latin phrase contributes nothing to the solution of problems
about admissions. 8 5

CONFESSIONS

Confessions in the general sense of the term are simply admissions

offered in evidence in criminal trials.8 6 In Georgia law confessions are

classified as (1) plenary confessions which admit every element of the

crime charged,8 7 and (2) incriminating admissions.8 8 The difference is
that only those confessions which admit every element of the crime

justify the charge on confessions.8 9 A confession must be vol-

untary ° and a conviction on the basis of a confession must be

corroborated by other evidence. 9 1 The charge usually contains the cited

Code sections, 92 but ironically, since the courts have never been able
to define the amount of corroboration necessary,93 the charge is gener-
ally prejudicial to the defendant's chances of obtaining an acquittal and
a charge on mere incriminating admissions will usually result in a
reversal.

94

83. 5 WIGMORE, § 1455.
84. 5 MERCER L. REV. 257 (1954).
85. See Sims v. Martin, 33 Ga. App. 486, 126 S.E. 872 (1925); Oatis v. Brown, 59

Ga. 711 (1877) ; Feagin v. Cureton, 19 Ga. 404, 409 (1856).
86. GA. CODE § 38-401 (1933), "Admissions usually refer to civil cases; confessions

to criminal."
87. Owens v. State, 120 Ga. 296, 48 S.E. 21 (1904).
88. Pressley v. State, 201 Ga. 267, 39 S.E.2d 478 (1946); Norris v. State, 93 Ga.

App. 641, 92 S.E.2d 537 (1956); Jones v. State, 212 Ga. 195, 91 S.E.2d 514
(1956).

89. Johnson v. State, 204 Ga. 528, 50 S.E.2d 334 (1948) ; GA. CODE §§ 38-411, 412,
420 (1933); Carter v. State, 90 Ga. App. 61, 81 S.E.2d 868 (1954); Fields
v. State, 211 Ga. 335, 85 S.E.2d 753 (1955).

90. GA. CODE § 138-411 (1933), Confessions must be voluntary. "To make a
confession admissible it must have been made voluntarily, without being
induced by another, by the slightest hope of benefit or remotest fear of
injury."

91. GA. CODE § 38-420 (1933) -Weight of Admissions or Confessions. "All admis-
sions shall be scanned with care, and confession of guilt shall be received
with great caution. A confession alone, uncorroborated by any other evidence
shall not justify a conviction." Jeffries v. State, 92 Ga. App. 483, 88 S.E.2d
713 (1955).

92. See the charge in Dumas v. State, 63 Ga. 600, 601 (5) (1879) held to be
not warranted; See also Carter v. State, 90 Ga. App. 61, 81 S.E.2d 868 (1954).

93. Daeche v. U. S., 250 Fed. 566.
94. Fields v. State, 211 Ga. 335, 85 S.E.2d 753 (1955).

[Vol. 8



ADMISSION OF PARTY OPPONENTS

The Supreme Court of the United States has held that conviction on
a coerced confession violates the defendant's rights under the Four-
teenth Amendment.9 5 For a statement of the Georgia rule, see Coker
v. State.9 6

Wigmore says: "Since a confession is merely one sort of an admission,
all admissions are usable against a party in a criminal case precisely as
against a party in a civil case, 97 i.e., so long as they have satisfied the
confessional rule or fall without its scope; they are to be tested, like
other admissions by the ... principles common to all admissions."

ADMISSIONS IN PLEADINGS (OTHER SUIT)

As previously noted, pleadings in the instant suit are judicial admis-
sions-not evidence.9 They may become evidence of an admission
when introduced in a later and different suit.100 Wigmore calls the
latter quasi admissions to distinguish them from judicial admissions,
or as the Georgia courts call them, "admissions sub judicio" or "in
solemn judicio."'101 For our purposes we will simply refer to admissions
other than judicial admissions as simply "admissions." When, there-
fore, we mention admissions in pleadings we mean admissions con-
tained in pleadings in another case sought to be used as evidence of an
admission relevant to an issue in the instant case. 10 2

Because admissions in pleadings are express admissions and recorded
with the clerk of the court in the case in which the same were filed, they
are susceptible of easy proof. Historically, there were some doubts as to
whether admissions in pleadings should be attributed to the party
litigant since the pleadings are drawn by the party's attorney and
frequently are not even signed by the party.'0 3 Moreover, the objection

95. See Leyra v. Denno, 347 U.S. 556, 74 S.Ct. 716, 98 L.Ed. 948 (1954) ; Ashcraft
v. Tennessee, 322 U.S. 143, 64 S.Ct. 921, 88 L.Ed. 1192 (1944), and cases
cited.

96. 199 Ga. 20, 33 S.E.2d 171 (1945).
97. 3 Wicmoits § 821.
98. 4 WIGMORE § 1050; See also Rule 63 (6) UNIFORM RULES OF EVIDENcE, A.L.I.

(1954) for statement of rule as to admissibility of confessions.
99. See Judicial Admissions, supra; GA. CODE § 38-402 (1933); Plymouth Record

Co. v. Books, Inc., 92 Ga. App. 753, 90 S.E.2d 336 (1955); Alexander Hamilton
Inst. v. Van Landingham, 44 Ga. App. 606(1), 162 S.E. 304 (1932); Dye
v. Hirsch, 92 Ga. App. 803, 90 S.E.2d 332 (1955) ; Associated Cab Co. v. Byars,
92 Ga. App. 73, 88 S.E.2d 329 (1955); Nations v. Lassiter, 94 Ga. App. 504,
95 S.E.2d 25 (1956).

100. 4 WIGMORE § 1065, "The moment we leave the same cause, we leave behind
all questions of judicial admissions." See St. Paul Fire & Marine Ins. Co. v.
Brunswick Grocery Co., 113 Ga. 786, 39 S.E. 483 (1901); Shetzen v. Aycock
Realty Co., 93 Ga. App. 477, 92 S.E.2d 114 (1956).

101. 4 WiGMORE § 1058.
102. Gordon v. Green, 10 Ga. 534 (1851) ; Stallings v. Britt, 204 Ga. 250, 49 S.E.2d

517 (1948) ; Roper v. Scott, 77 Ga. App. 120, 48 S.E.2d 118 (1948).
103. 4 WIGMORE § 1065.
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has been made that clients should not be burdened with admissions
contained in fictitious forms of actions and the artificial language of
formal pleadings.104

The first objection is merely a question of agency. The attorney is
the client's agent in relation to the suit and the party is, therefore,
chargeable with the attorney's admissions made within the scope of
the agency' relationship. 105 With respect to the fictitious pleadings
objection, Wigmore and others think deference to such an objection
"stultifies" the pleading process and does violence to the principle of
honesty in pleadings. 1 6

Certainly in Code pleading states, 07 as in Georgia, where the dis-
tinctions between law and equity have been both theoretically and
substantially abolished, 08 it seems fair to hold a party responsible for
the admissions of fact made in his pleadings.

In earlier equity practice there was a tendency to more readily admit
an answer in equity as evidence of an admission than such an admission
contained in a petition in equity. The reasons for this difference in
treatment were: (1) The answer in equity was under oath and signed by
the party, and (2) the petition in equity was often in fictitious and
formal language. 109

The GEORGIA CODE sections still reflect to some extent this difference
in treatment, 1 0 though the cases proclaim that admissions in either
a petition"' or answer' 12 are admissible.

There is a distinctly codified rule about the use by one co-defendant

104. 4 WIGMORE § 1066.
105. Lamar v. Pearre, 90 Ga. 377, 17 S.E. 92, (1892) ; Cf. Farmer v. State, 100 Ga. 41,

28 S.E. 26 (1896); Lunday v. Thomas, 26 Ga. 537 (1858); "Admissions in an
answer to a petition are not mere suggestions of counsel but are imputable
to and admissible against the defendant making them, even though the
portion of the answer containing such admission is withdrawn or stricken;
especially are they admissible where the answer is sworn to." Williams v.
Fouche, 164 Ga. 311 (4) , 138 S.E. 580 (1927); Shetzen v. Aycock Realty Co.,
93 Ga. App. 477, 92 S.E.2d 114 (1956).

106. 4 WIGMORE § 1066; MCCORMICK, EVIDENCE pp. 509-510 (1954).
'107. CLARK, CODE PLEADINGS (2nd ed. 1947).
108. GA. CODE' § 81-101 (1933), petition may set forth cause of action, legal, equit-

able, or both.
109. 4 WIGMORE § 1065.
110. GA. CODE § 38-1108 (1933).
Ill. Terrell v. Terrell, 144 Ga. 32, 85 S.E. 1005 '(1915) ; St. Paul Fire & Marine Ins.

Co. v. Brunswick Grocery Co., 113 Ga. 786, 39 S.E. 483 (1901); McTyer v.
Stearns, .142 Ga. 850, 83 S.E. 955 (1914); Payne v. Jones, 211 Ga. 322, 86
S.E.2d 3 (1955).

11,2. Pritup v. Patton & Jackson, 91 Ga. 422, 18 S.E. 311 (1893); Swift & Co.
v. Dawson Paper Shell Pecan Co., 24 Ga. App. 625, 101 S.E. 754 (1919).
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of the admissions contained in the answer of another co-defendant.113

A plea of guilty in a criminal case, while a judicial admission in that
case, may become an ordinary admission in a later civil trial involving
the same factual issue to which the defendant becomes a party. 114 But
a plea of nolo contendere cannot be used as an admission in any other
case.

115

It is probably safe to say that practically anything that amounted to
a judicial admission in one trial may be used against the party as an
ordinary admission in any later suit, except where such right is circum-
scribed by special statutes designed to protect discovery." 6 Stipu-
lations 1 7 in a former suit, answers to interrogatories, affidavits, depo-
sitions, 1 8 waiver of notice, 19 records of testimony,120  as well as
pleadings121 may all become admissible in evidence if they contain
admissions relevant to an issue in the later suit.

It has been held that admissions in one separate plea may be
used in the trial of other pleas in the same suit.122 Wigmore seemed
somewhat troubled about using admissions in inconsistent counts of
pleas in the same suit, as possibly an impairment of liberality in
pleading.123 McCormick thinks the liberty to plead inconsistently refers
only to petitioner's uncertainty as to what he may be able to prove and
does not authorize pleading inconsistent facts. 124

ADMISSIONS IN SUPERSEDED OR WITHDRAWN PLEADINGS

A pleading, either a petition or an answer, is a deliberate statement
by the party. While the pleading is a part of the case, it can contain

113. GA. CODE § 38-1108 (1933), "The answer of one defendant shall be evidence
for 4nother [co-defendant] whenever it shall state facts against his own
interest and in favor of his co-defendant." Cade v. Hatcher, 72 Ga. 359, 365
(1884).

114. Johns v. Johns, 29 Ga. 718 (1860) ; Roper v. Scott, 77 Ga. App. 120, 48 S.E.2d
118 (1948) ; Lumpkin v. American Surety Co., 69 Ga. App. 887, 27 S.E.2d 412
(1943); Gleason v. Rhodes Center Pharmacy, 94 Ga. App. 439, 95 S.E.2d

293 (1956).
115. Ga. Laws, 1946, p. 142, GA. CODE ANN. §§ 27-1408-1410. (Rev. 1953).
116. See Ga. Statutes cited by 8 Wigmore § 2281.
117. Luther v. Clay, 100 Ga. 236, 28 S.E. 46 (1897) ; 39 L.R.A. 95 (1898).
118. Whitlock v. Crew, 28 Ga. 289 (1859); Robert R. Sizer and Co. v. G. T. Melton

& Son, 129 Ga. 143, 58 S.E. 1055 (1907); Collinsville Granite Co. v. Phillips,
123 Ga. 1830, 51 S.E. 666 (1905); Hillis v. Comer & Co., 16 Ga. App. 653,
85 S.E. 931 (1915).

119. Wager v. Carrollton Bank, 162 Ga. 508, 133 S.E. 622 (1926).
120. Hansberger Motor Transportation Co. v. Pate, 51 Ga. App. 877, 181 S.E.

796 (1935) ; Owen v. Palmour, 111 Ga. 885, 36 S.E. 969 (1900) ; Mayo v. Owens,
208 Ga. 483, 67 S.E.2d 709 (1951).

121. Payne v. Jones, 211 Ga. 322, 86 S.E.2d 3 (1955).
122. Howard v. Glenn, 85 Ga. 238, 11 S.E. 610,21 Am.St. Rep. 156 (1890).
123. 4 WIGMORE § 1064.
124. MCCORMICK, EVIDENCE p. 510 (1954) ; Cf. Fed. R. Civ. P. 11.
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judicial admissions which are conclusive on the party.125 If the
pleading containing such admissions is withdrawn, or stricken, or
superceded by an amendment, 26 the stricken pleading is no longer a
judicial admission 2 in the suit but the opposite party may neverthe-
less introduce it in evidence 28 as an ordinary admission subject to the
opponent's right to rebut or explain such evidence. 129

The superseded pleading must be introduced in evidence by the
opposite party if he wishes to avail himself of the admission therein
contained 130 unless the amendment striking the pleading containing
such admission is made and allowed after the evidence has closed. 13'

If the amendment occurs after the closing of the evidence, the stricken
pleading is deemed part of the evidence in the case by virtue of Code
section 38-402.132

The availability of superseded pleadings for introduction as evidence
of admissions applies to petitions"33 as well as to answers. t34 If a plead-
ing is offered as an amendment but the amendment is disallowed, the
admission in such disallowed amendment may nevertheless be admis-
sible.1 35 But a pleading never offered as an amendment but merely

exhibited to the opposing party with the statement that it would be
filed is not admissible." 6

Wigmore says the authorities in other states are divided as to whether
a withdrawn plea of guilty, may be later introduced as evidence of an

125. GA. CODE §§ 38-114, 38-402 (1933) ; See Judicial Admissions supra.
126. See GA. CODE §§ 81-1301-1312 (1933) as to right of amendment.
127. Payne v. Rivers, 28 Ga. App. 28, 110 S.E. 45 (1921); Stallings v. Britt, 204

Ga. 250, 49 S.E.2d 517 (1948).
128. Liberty National Life Ins. Co. v. Parrimore, 70 Ga. App. 320, 28 S.E.2d 190

(1943) and cases cited.
129. Ala. Midland Ry. Co. v. Guilford, 114 Ga. 627, 40 S.E. 794 (1902); Same case

119 Ga. 523, 46 S.E. 655 (1904); 4 WIrMos.E § 1067.
130. Continental Trust Co. v. Bank of Harrison, 36 Ga. App. 149, 136 S.E. 319(7)

(1927).
131. Lydia Pinkham Med. Co. v. Gibbs, 108 Ga. 138 (1), 33 S.E. 945 (1899).
132. Ibid; GA. CODE § 38-402 (1933). In all other respects this code section refers

only to judicial admissions. See Judicial Admissions supra.
133. Mims v. Jones, 135 Ga. 541, 69 S.E. 824 (1910); Lydia Pinkham Med. Co. v.

Gibbs, 108 Ga. 138, 33 S.E. 945 (1899) ; Liberty Nat. Life Ins. Co. v. Parrimore,
70 Ga. App. 320, 28 S.E.2d 190 (1943); Stallings v. Britt, 204 Ga. 250, 49
S.E.2d 517 (1948); Plymouth Record Co. v. Books, Inc., 92 Ga. App. 753, 90
S.E.2d 336 (1955); Payne v. Jones, 211 Ga. 322, 86 S.E.2d 3 (1955).

134. Ala. Midland Ry. Co. v. Guilford, 114 Ga. 627, 40 S.E. 794 (1902); Same case 119
Ga. 523, 46 S.E. 655 (1904); Fitzgerald Cotton Oil Co. v. Farmers Supply
Co., 3 Ga. App. 212, 59 S.E. 713 (1907); Smith v. Smith, 136 Ga. 197, 71 S.E.
158 (1911); Wilson v. Newton County, 11 Ga. App. 816, 76 S.E. 648 (1912);
Williams v. Fouche, 164 Ga. 311, 138 S.E. 580 (1927); Statham v. Council,
190 Ga. 517, 9 S.E.2d 768 (1940) ; Hertz Drive Ur-Self Stations, Inc. v. Benson,
83 Ga. App. 866, 65 S.E.2d 191 (1951); Shetzen v. Aycock Realty Co., 93 Ga.
477, 92 S.E.2d 114 (1956).

135. Norris v. Rawlings, 138 Ga. 711, 76 S.E. 60 (1912).
136. Brown v. Wilcox, 150 Ga. 88, 102 S.E. 898 (1920).
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admission. 137 The matter is expressly provided for by statute in this
State.' 38 "at any time before judgment is pronounced, the prisoner may
withdraw the plea of 'guilty' and plead 'not guilty' and such former
plea shall not be given in evidence against him on his trial."'139 The
plea of guilty may be withdrawn as a matter of right at anytime before
the sentence is formally pronounced. 140 After sentence is pronounced it
is discretionary with the judge as to whether he will permit with-
drawal.' 41 If the original plea of guilty was filed by the prisoner as a
result of a misapprehension, the Georgia courts have required the trial
court to grant withdrawal of the guilty plea even after sentence. 42

It is evidently felt, though never stated, except by implication in the
Code, that to use a withdrawn plea of guilty as an incriminating
admission would be to prejudice the right of withdrawal, though the
plea of guilty is a judicial admission, and after its withdrawal it could
never be anything more than evidence, subject to rebuttal or explan-
ation. But even that is not permitted.143 On the other hand, a plea
of guilty before a Justice of the Peace may be treated as an incrimi-
nating admission or confession on the actual trial. 44 So also, confessions
made before a coroner's court may be proved in the later criminal
trial.1

45

IMPLIED ADMISSIONS

The term "implied admissions" suggests that such admissions are
susceptible of direct proof in the same manner as express admissions.
This is not the case. The proponent of such evidence may only prove
a circumstance from which the jury may draw an inference of an
admission if it thinks such inference to be justified and the court finds
the inference permissible. In this respect the problems of implied admis-
sions are essentially questions of circumstantial evidence. 146

Not all such circumstances may be proved. For example, public
policy pretermits the inference of an admission of liability from the

137. 4 WIGMOIR § 1067
138. GA. CODE § 27-1404 (1933).
139. Ibid; Griffin v. State, 12 Ga. App. 615, 77 S.E. 1080 (1913).
140. Clark v. State, 72 Ga. App. 603, 34 S.E.2d 608 (1945).
141. Griffin v. State, 12 Ga. App. 615, 77 S.E. 1080 (1913).
142. Ibid; See also Davis v. State, 20 Ga. 674 (1856) ; Clark v. State, 72 Ga. App.

603, 34 S.E.2d 608 (1945) and cases cited.
143. GA. CODE § 27-1404 (1933).
144. Campbell v. State, 90 Ga. App. 1, 81 S.E.2d 880 (1954).
145. Woolfork v. State, 81 Ga. 551, 8 S.E. 724 (1889) ; Green v. State, 124 Ga. 343,

52 S.E. 431 (1905) ; See also Confessions supra.
146. 4 WiMoRE §§ 1052, 1060; Rowland v. State, 91 Ga. App. 221, 85 S.E.2d 522

(1954).
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circumstance of an offer in compromise147 or the institution of correc-

tive or precautionary measures after an unfortunate accident. 148

The commonest examples of circumstances which may be proven,

from which the jury may draw an inference of a state of mind

equivalent to an admission, are:
1. Silence when the circumstances require a denial.t 49

2. The circumstances of flight of the accused after the crime was

committed. 150

3. An attempt by the accused to bribe a prosecuting witness.151

4. The suppression or failure to produce evidence. 152

5. Failure to prosecute or to make a claim.153

The discovery procedures concerning the admission of the genuine-
ness of documents upon failure to answer within 10 days,' 54 are not
admissions by silence, but mere matters of waiver of proof in the
nature of judicial admissions by failure to act. 55

Only brief comments will be offered about these several types of
so-called implied admissions.

Admissions by Silence 56

"Nothing, it is said, can be more dangerous than this kind of evi-
dence. It should always be received with caution, and never ought
to be received at all unless the evidence is of direct declarations of
that kind which naturally calls for contradiction; some assertion made
to the party with respect to his right, which by his silence, he acquiesces

in."1
5 7

147. See GA. CODE § 38-408 (1933); Offers in Compromise infra; ALI UNIFORM
RuLES OF EVIDENCE, Rule 52.

148. Ga Southern & E. Ry. Co. v. Cartledge, 116 Ga. 164, 42 S.E. 405 (1902); 170
A.L.R. 7.

149. GA. CODE § 38-409 (1933) "Acquiescence or silence when the circumstances
require an answer or denial or other conduct may amount to an admis-
sion"; GA. CODE § 38-120 (1933); Rolfe v. Rolfe, 10 Ga. 143 (1851) ; Hannah
V. State, 212 Ga. 313, 92 S.E.2d 89 (1956).

150. Barnett v. State, 136 Ga. 65, 70 S.E. 868 (1911); McClung v. State, 206 Ga.
421, 57 S.E.2d 559 (1950); Domingo v. State, 212 Ga. 342, 92 S.E.2d 520 (1956).

151. McMath v. State, 55 Ga. 304 (1875).
152. GA. CODE § 37-119 (1933). This Code section speaks in terms of a rebuttable

presumption, but obviously there is little difference between such a presump-
tion and a mere inference except as it may affect the burden of going forward
with the evidence.

153. See 21 WICMORE § 284; 4 WxcMoRuE §§ 1052, 1060.
154. Ga. Laws 1953, pp. 224, 269, GA. CODE ANN. §§ 81-1011 et seq. (Rev. 1956.)
155. See Judicial Admissions supra; Cf. Fed. R. Civ. P. 26. et. seq.
156. GA. CODE §§ 38-409, 38-120 (1933).
157. Warner J. in Rolfe v. Rolfe, 10 Ga. 143 (1851); Nesbit J. Carter v. Buchannon,

3 Ga. 513 (1847).
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"Acquiescence by silence is not an admission, unless the circum-
stances require an answer or denial."'158

It has nevertheless been held that failure to answer a letter setting
out the writer's construction of a contract, 159 failure to object to
the entries in a bank pass book,160 and even failure to dispute a cloth-
ing store's customer's statement, 16' amounted to acquiescence in the
correctness of such communications.

On the other hand, silence does not always mean acquiescence. 162

Prudence 63 or expedience 64 may on certain occasions demand silence
rather than dispute, and in such instances no inference of acquiescence
can be drawn.165 For a prisoner to stand mute on arraignment is equiva-
lent to a plea of "not guilty" rather than "guilty."' 66

Flight after Crime

The circumstance of flight by the accused after a crime has been
committed is only a circumstance which the jury may consider along
with all other circumstances "not sufficient in itself to establish
guilt" but as tending to show the accused's motive, state of mind, etc. 67

In short, the jury may draw whatever inference from this circumstance
it thinks proper. But the accused may not show that he voluntarily
submitted to arrest, since this is merely a self-serving assertion by
conduct. 68 But where evidence has been introduced to show flight,
evidence of a desire to submit to custody is admissible in rebuttal. 169

Offers in Compromise

Public policy desires that a man be able to "buy his peace."' 70 There-
fore, an offer to compromise and settle a disputed claim cannot be

158. English v. Moore, 28 Ga. App. 265, 110 S.E. 737 (1922); Hannah v. State,
212 Ga. 313, 92 S.E.2d 89 (1956).

159. GA. CODE § 38-120 (1933) ; Peninsular Naval Store Co. v. Parrish, 13 Ga. App.
779, 80 S.E. 28 (1913).

160. Cheney v. Bank of Bremen, 25 Ga. App. 114, 102 S.E. 903 (1920).
161. Tribble v. Tribble, 166 Ga. 850, 144 S.E. 665 (1928).
162. Simmons v. State, 115 Ga. 574, 41 S.E. 983 (1902) ; Cf. Eberhart v. State,

88 Ga. App. 501, 76 S.E.2d 832 (1953).
163. Simmons v. State, supra, Note 162.
164. Bowles v. Bowles, 211 Ga. 461, 86 S.E.2d 318 (1955).
165. Cf. Cobb v. State, 27 Ga. 648 (1859); Hathcock v. Hathcock, 52 Ga. App.

805, 184 S.E. 785 (1936).
166. GA. CODE § 27-1405 (1933).
167. Johnson v. State, 120 Ga. 135, 47 S.E. 548 (1904) ; Barnett v. State, 136 Ga.

65, 70 S.E. 868 (1911) ; Kettles v. State, 145 Ga. 6, 88 S.E. 197 (1916) ; McClung
v. State, 206 Ga. 421, 57 S.E.2d 559 (1950); Domingo v. State, 212 Ga. 342, 92
S.E.2d 520 (1956).

168. Summerlin v. State, 25 Ga. App. 568, 103 S.E. 832 (1920).
169. McDuffie v. State, 121 Ga. 580, 49 S.E. 708 (1905).
170. Georgia Ry. & Elec. Co. v. Wallace & Co., 122 Ga. 547 50 S.E. 478 (1905).
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shown as evidence of an admission of liability."' "There is a distinc-
tion, however, between an offer or proposition to compromise a doubt-
ful or disputed claim, and an offer to settle upon certain terms a
claim that is unquestioned. An admission made in an offer of the
latter character will be admissible when one made in an offer of the
former character will not."'7 2 In other words, a mere offer to pay
a debt is not an offer in compromise and may be shown.'7 3

An overture of pacification or proposition for a compromise ex-
pressly stated to be made "without prejudice" is not admissible as
evidence of an admission. 74 But absent such a reservation, if no
specific terms of settlement are suggested, the admission of a party
who desires a settlement are admissible where the opposite party
does nothing to induce the admission and shows no indication of a
willingness to compromise his demand. 7 5

Moreover, an admission of an independent or collateral fact during
such negotiations is admissible.1 76

Remedial Conduct

Oftentimes after an unfortunate accident, the owner of the premises
will as a humane matter undertake additional precautions to avoid
the recurrence of such accidents. Public policy forbids that such
humane gestures be penalized or discouraged. Therefore such humane
conduct may not be shown as an implied admission of fault. 177

ADOPTIVE ADMISSIONS

A party may adopt someone else's statement as his own. Such admis-
sions are called by the text writers "adoptive admissions.' 78 The
Georgia Code declares that admissions by third persons, strangers

171. GA. CODE § 38-408 (1933); Hardin v. Knox, 93 Ga. App. 491, 92 S.E.2d 249
(1956).

172. Teasley v. Bradley, 110 Ga. 497, 35 S.E. 782 (1900), and cases cited; Pacific Nat.
Fire Ins. Co. v. Beavers, 87 Ga. App. 294, 73 S.E.2d 765 (1952); Flannagan
v. Clark, 207 Ga. 345, 61 S.E.2d 485 (1950).

173. Hatcher v. Bowen, 74 Ga. 840 (1885); Flannagan v. Clark, 207 Ga. 345, 61
S.E.2d 485 (1950).

174. Molyneau v. Collier, 13 Ga. 406 (1853).
175. Hening & Hagedorn v. Glanton, 27 Ga. App. 339, 108 S.E. 256 (1921);

Akers v. Kirk & Co., 91 Ga. 590, 18 S.E. 366 (1893).
176. Mayor & Council of Columbus v. Howard, 6 Ga. 213 (1849); Walker v. Smith,

87 Ga. App. 517, 74 S.E.2d 374 (1953).
177. Georgia Southern & Florida Ry. Co. v. Cartledge, 116 Ga. 164, 42 S.E. 405

(1902); Atlantic Coast Line Ry. Co. v. Sellars, 89 Ga. App. 293, 79 S.E.2d
35 (1953); See UNIFORM RuLES OF EVIDENCE A.L.I. (1954), Rule 51.

178. 4 WIGMORE 1070; MCCORMICK, EVIDENCE p. 526 (1954); See UNIFORM RULES
OF EVIDENCE A.L.I. (1954) Rule 63 (8)-Authorized and Adopted Admissions.
See also Atlanta & LaGrange RR Co. v. Hodnett, 29 Ga. 461, 469 (1859).
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to the suit, shall be received in evidence, "When a party refers another
to such third person for information.' 17 9 Obviously when a party
authorizes another to speak for him as his agent, the party is charge-
able with the admissions so made. 80 When two persons have business
dealings and one assents to, or acquiesces in, the records kept by the
other, such record becomes his own admission of the amount due.18'

Such situations tend to merge into matters of admission by silence. 8 2

An example that is becoming more common in recent years occurs
where a beneficiary on an insurance policy as a part of his proof-of-
loss adopts another's statement as his own. In a suit for double indem-
nity for accidental death if the doctor's statement furnished as part
of the proof of death shows suicide as the cause of death, this adoptive
admission may virtually end the case.' 8 3

There have been instances in which the statements of husband or
wife have been held either to have been expressly 8 4 assented to or
acquiesced in by silence, 185 but this does not automatically follow
merely because of the husband and wife relationship. 186

Does a party adopt the statements of his own witness introduced
at former trial so that their admissions may be used against him in a
later suit? Or does his failure to dispute testimony amount to an
admission by silence? Apparently the Georgia courts hold to the
contrary.1

87

ADMISSIONS By AGENTS

In this State "The fashion still lingers of testing the admissibility
of an agent's statements by the test of res gestae."' 88 Nothing could
be more confusing.

179 GA. CODE § 38-405 (1) (1933); See Hill v. Reynolds, 19 Ga. App. 334, 91
S.E. 434 (1917).

180. See Admissions by Agent infra.
181. Haynes v. Phillips, 67 Ga. App. 574, 21 S.E.2d 261 (1942); Rolfe v. Rolfe, 10

Ga. 143, 145 (1851).
182. See Admissions by Silence supra; GA. CODE § 38-409 (1933) ; GA. CODE § 38-120

(1933); Peninsular Naval Stores Co. v. Parrish, 13 Ga. App. 779, 80 S.E. 28
(1913); Cheney v. Bank of Bremen, 25 Ga. App. 114, 102 S.E. 903 (1920); cf.
Western Union Tel. Co. v. Nix, 73 Ga. App. 184, 36 S.E.2d 111 (1945); Flag
Fish Co. v. Mann Seafood Co., 72 Ga. App. 484, 34 S.E.2d 294 (1945).

183. Hamilton v. Metropolitan Life Ins. Co., 71 Ga. App. 784, 32 S.E.2d 540,
(1944); Fair v. Metropolitan Life Ins. Co., 5 Ga. App. 708, 63 S.E. 812
(1909).

184. Jones v. Morgan, 13 Ga. 515, 519 (1853).
185. Perry v. State, 78 Ga. App. 273, 50 S.E.2d 709 (1948).
186. Sindall v. Jones, 57 Ga. 86 (1876).
187. McElmurray v. Turner, 86 Ga. 215, 12 S.E. 359 (1890); Bell v. State, 93 Ga.

557, 19 S.E. 244 (1894); Bowles v. Bowles, 211 Ga. 461, 86 S.E.2d 318 (1955).
188. See MCCORMICK, EVIDENCE p. 517 (1954); 4 WIGMORE § 1078; GA. CODE § 38-305

(1933); GA. CODE § 4-315; 5 MERCER L. REV. 257 (1954); King v. Bonnerman,
93 Ga. App. 210, 91 S.E.2d 192 (1956); Life & Casualty Co. of Tenn v.
Monday, 91 Ga. App. 656, 86 S.E.2d 689 (1955).
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1 GREENLEAF 713 and the authorities there cited was the basis for
the supreme court's holding in 1858 that "To bind the principal
by the admissions of his agent they must be made at the time the thing
occurs or the business is transacted."' 8 9 The following year Greenleaf's
phrase dum fervet opus was incorporated in this doctrine. 90

The Greenleaf doctrine was enacted in the CODE OF 1863191 and now
ieads:

The declarations of the agent as to the business transacted
by him shall not be admissible against his principal, unless
they were a part of the negotiations, and constituting the
res gestae or else the agent be dead. 192

Essentially this limits the admissibility of an agent's admissions to
the things he says at the time of, and in the course of, the transaction
his principal has authorized him to perform. t9 3 The other Code
provision concerning admissions by agents, that "The admissions by
an agent or attorney-in-fact during the existence and in pursuance
of his agency shall be deemed admissible against the principal,"' 194

has been construed as being limited by the former doctrine. 95 In
other words, Code section 38-406 being more general in scope is
limited by Code section 4-315.196

It would, however, be less than frank to leave the impression that
the cases concerning admissions by agents are clear and consistent.
The truth of the matter is that when the doctrine of respondent
superior is applied to the task which the agent is doing to find the
"main fact"'197 for res gestae purposes, and then, we superimpose the
dum feruet opus requirement to ascertain whether the statement
of the agent was so interrelated to that task as to be said to grow out
of the heat of the work,"'198 it is easy to lose sight of the point of the

189. Griffin v. Montgomery & West Point Ry. Co., 26 Ga. Ill (1858); Atlanta &
LaGrange RR Co. v. Hodnett, 29 Ga. 461, 469 (1859).

190. Sweetwater Mfg. Co. v. Glover, 29 Ga. 399 (1859). The phrase dum feret
opus means "in the heat of action". See Krogg v. Atlanta and West Point
Ry. Co. 77 Ga. 202 (1886).

191. Turner v. Turner, 123 Ga. 5, 50 S.E. 969 (1905).
192. GA. CODE § 4-315 (1933). For the code definition of res gestae see GA. CODE

§ 38-305 (1933). The phrase "or else the agent be dead" has been interpreted
as not enlarging the scope of admissibility. See Turner v. Turner, 123 Ga. 5,
50 S.E. 969 (1905).

193. UNIFORM RULES OF EVIDENCE A.L.I. (1954), Rule 63 (8).
194. GA. CODE § 38-406 (1933).
195. Turner v. Turner, 123 Ga. 5, 50 S.E. 969 (1905); cf. Imboden v. The Etowah

and Battle Branch Mining Co., 70 Ga. 86, 113 (1883).
196. Allgood v. Dalton Brick & Tile Co., 81 Ga. App. 189, 58 S.E.2d 522 (1950);

National Life & Accident Co. v. Hullender, 86 Ga. App. 438, 71 S.E.2d 754
(1952).

197. Carter v. Buchannon, 3 Ca. 513 (1847) ; Mitchum v. State, 11 Ga. 615 (1852).
198. Krogg v. Atlanta & West Point Ry. Co., 77 Ga. 202, 213 (1886); Miller &

Co. v. McKenzie, 126 Ga. 746, 55 S.E. 952 (1906); Atlantic Coast Line Ry.
Co. v. Marshall, 93 Ga. App. 134, 91 S.E.2d 96 (1955).
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inquiry as to whether the agent was authorized to make the particular
admission for his principal. 99 It would seem clear enough that when
a principal hires an agent to drive a truck for him that he does not
either expressly or by implication authorize the driver to admit
liability for his principal in the event of a collision, but the injection
of the res gestae puzzle into such a question often completely obscures
the agency question involved.200 In addition, the confusion of res
gestae with spontaneous exclamations201 and the co-mingling of the
dum fervet opus 2o2 concept of admissions by agents, 20 3 sometimes
thought of as a spontaneous statement uttered in the "heat" of the
performance of a task,204 like a spontaneous exclamation uttered in the
throes of an exciting event 205 and at other times erroneously trans-
lated as "scope of employment, ' 206 all to be read in pari materia with
the several relevant Code sections20 7 could only lead to baffling re-
sults.

2 08

It is submitted that the only solution to this dilemma is for the
legislature to repeal Code section 4-315 and for the courts to forget
about dum fervet opus.20 9 That would leave the Code section 38-406 to
be applied in a common sense manner.210

199. Goodyear Clearwater Mills v. Wheeler, 77 Ga. App. 570, 49 S.E.2d 184 (1948);
United Motor Freight Terminal Co. v. Hixon, 77 Ga. App. 506, 48 S.E.2d
769 (1848); cf. Bell v. Washam, 82 Ga. App. 63, 60 S.E.2d 408 (1950); UNI-
FORM RULES OF EVIDENCE A.L.I. (1954), Rule 63 (8) (a) "A statement by a
person authorized by the party to make a statement or statements for him
concerning the subject of the statement;" Life and Casualty Ins. Co. of Tenn.
v. Monday, 91 Ga. App. 656, 86 S.E.2d 689 (1955).

200. United Motor Freight Terminal Co. v. Hixon, 77 Ga. App. 506, 48 S.E.2d
769 (1948) ; Thornton v. King, 81 Ga. App. 122, 58 S.E.2d 227 (1950).

201. Travelers Ins. Co. v. Sheppard, 85 Ga. 751, 12 S.E. 18 (1890) ; Bell v. Washam,
82 Ga. App. 63, 60 S.E.2d 408 (1950); cf. A. K. Adams & Co. v. Homeyer,
87 Ga. App. 301, 73 S.E.2d 581 (1952).

202. Krogg v. Atlanta & West Point Ry. Co., 77 Ga. 202, 213 (1886).
203. Turner v. Turner, 123 Ga. 5, 50 S.E. 969 (1905).
204. Krogg v. Atlanta & West Point Ry. Co., 77 Ga. 202, 213 (1886).
205. Travelers Ins. Co. v. Sheppard, 85 Ga. 751, 12 S.E. 18 (1890).
206. Cable Co. v. Walker, 127 Ga. 65, 56 S.E. 16 (1906); Chero-Cola Bottling Co.

v. Southern Express Co., 29 Ga. App. 656, 116 S.E. 325 (1923).
207. GA. CODE §§ 4-301-315 (1933); GA. CODE § 38-406 (1933).
208. Glen Falls Indemnity Co. v. Gottlieb, 80 Ga. App. 634, 56 S.E.2d 799 (1949);

National Life & Accident Co. v. Hullender, 86 Ga. App. 438, 71 S.E.2d 754
(1952); Goodyear Clearwater Mills v. Wheeler, 77 Ga. App. 570, 49 S.E.2d

184 (1948); A. K. Adams & Co. v. Homeyer, 87 Ga. App. 301, 73 S.E.2d 581
(1952).

209. See MCCORMICK, EVIDENCE p. 517 (1954); 4 WIGMORE § 1078; UNIFORM RULES
OF EVIDENCE A.L.I., Rule 63 (8).

210. Judge Jackson's very sensible opinion in Imboden v. The Etowah and Battle
Branch Mining Co., 70 Ga. 86, 113 (1883) although referring to a case in
which the principal was a corporation could well be applied to any principal
and agent relationship. "The admissions of such agents acting within the
scope of their power and about the business of their agency were admissible."
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DECLARATIONS OF AN AGENT INADMISSIBLE TO PROVE AGENCY

It is clear that an agency relationship cannot be proven by the out-

of-court declarations of the alleged agent, even if ostensibly made

duni fervet opus.21x There is no dissent from this rule.2 1 2 But it is

equally clear that an alleged agent may testify in court and his testi-
mony is competent evidence of the agency relationship with his prin-

cipal.,2 13 And if the agency be otherwise prima facie proved, the

declarations of the agent may then become admissible in corrobora-

tion.21 4

"An allegation of agency may be established by evidence showing
the existence of the relation of principal and agent in any of the
methods recognized by law as establishing this relation." 215

PARTNERS

A partner is an agent of the partnership. Therefore, "The admis-
sion of one member of a firm, who is not a party to the suit, when
the court is satisfied that the partnership has been established [by
competent proof] may be given in evidence to charge the other mem-
bers of the partnership. ' 21 6

ATrORNEYS AT LAW

The admissions of an attorney at law within the scope of his employ-

ment as attorney may be used against his principal as an admission

by the principal.21 T But the tendency is to regard the scope of the

employment rather narrowly,2 8 both from the standpoint of admis-

sions21 9 and from the standpoint of the limitations on competence. 22 0

211. Greble v. Morgan, 69 Ga. App. 641, 26 S.E.2d 494 (1943); Griffith v. Fed.
Land Bank of Columbia, 190 Ga. 578, 10 S.E.2d 71 (1940); Amicola Marble
& Power Co. v. Coker, 111 Ga. 872, 36 S.E. 950 (1900); King v. Bonnerman,
93 Ga. App. 210, 91 S.E.2d 196 (1956).

212. Wignore says "This is never disputed except by those counsel who have
to receive elementary training at the hands of the Supreme Court." 14
WIGMORE § 1078. "The use of the ... agent's hearsay assertion that he is
agent would for that purpose be inadmissible, as merely begging the very
question." Op. cit. supra.

213. Friese v. Simpson & Harper, 15 Ga. App. 786, 84 S.E. 219, (1915) ; Terminal
Transport Corp. v. Decatur Truck & Equipment Co., 90 Ga. App. 859, 84
S.E.2d 494 (1954).

214. Ham v. Brown Bros., 2 Ga. App. 71, 58 S.E. 309 (1907).
215. Turner v. Turner, 123 Ga. 5, 50 S.E. 969 (1905).
216. McCutchin v. Bankston, 2 Ga. 244 (1847); See also 4 WIGMORE 1078.
217. Garrard v. Southern Cotton Oil. Co., 35 Ga. App. 137, 132 S.E. 234 (1926).
218. Turner v. Turner, 123 Ga. 5, 50 S.E. 969 (1905); Cable Co. v. Parantha, 118

Ga. 913, 45 S.E. 787 (1903) ; See 4 WiGMoRE §§ 1063, 1078.
219. Brown v. Wilcox, 150 Ga. 88, 102 S.E. 898 (1920).
220. GA. CODE § 38-418 (1933).
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HUSBAND AND WIFE

A husband or wife may become an agent, one for the other, and
when this occurs the agent's admissions are admissible. But the mere
marital relation does not make them agents. 221

ADMISSIONS By CO-CONSPIRATORS

In much the same way that one partner acts as agent for the other
partners, one conspirator during the pendency of the conspiratorial
enterprise acts as agent for the other conspirators.222 The Code says
"After the fact of conspiracy shall be proved, the declarations by any
one of the conspirators during the pendency of the criminal project
shall be admissible against all,"'22a but that after the conspiratorial
enterprise is ended "the confession of one joint conspirator . . . shall
be admissible only against himself."224

One might reasonably expect to find a Code definition of conspiracy
but there is none.225

The Georgia courts have simply adopted the common law defini-
tions of conspiracy.22 6 They also speak in terms of "principals in the
first degree" and "principals in the second degree." 227 Apparently
either one may be conspirators and the punishment for each is the
same.

2 28

There is no clear differentiation between agency of the acts in the
conspiratorial enterprise and the agency for admission purposes, though
we are here concerned only with the latter.22 Before introducing
evidence of the declarations of one conspirator at the trial of another,
it is necessary first for the State to produce prima facie proof of the
conspiracy (to satisfy the court) and ultimately the State must carry
the burden of persuasion beyond a reasonable doubt that the con-

221. Jones v. Morgan, 13 Ga. 515, 519 (1853) ; Sindall v. Jones, 57 Ga. 86 (1876);
Perry v. State, 78 Ga. App. 273, 50 S.E.2d 709 (1948).

222. MCCORMICK, EVIDENCE p. 521 (1954) ; 4 WIGMORE § 1079; See UNIFORM RULES
OF EVIDENCE A.L.I. (1954), Rule 63 (9) (b).

223. GA. CODE § 38-306 (1933) ; Hannah v. State, 212 Ga. 313, 92 S.E.2d 89 (1956).
224. GA. CODE § 38-414 (1933).
225. But see the code definitions of principals in the first degree and second

degree, GA. CODE §§ 26-501, 502 (1933), and see Accessories, GA. CODE §§ 26-601
606 (1933) . See also GA. CODE § 26-1901 (1933) sometimes cited.

226. Chappell v. State, 209 Ga. 701, 75 S.E.2d 417 (1953); Patterson-Pope Motor
Co. v. Ford Motor Co., 66 Ga. App. 41, 16 S.E.2d 877 (1941).

227. GA. CODE § 26-501 (1933); Wells v. State, 194 Ga. 70, 20 S.E.2d 580 (1942);
Rawlings v. State, 163 Ga. 406, 136 S.E. 448 (1926).

228. GA. CODE § 26-502 (1933).
229. Rawlins v. State, 124 Ga. 31, 52 S.E. 1 (1905); cf. Bolden v. State, 88 Ga.

App. 871, 78 S.E.2d 368 (1953).
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spiracy existed before the jury is authorized to consider the admission
of the other co-conspirator. 230

If the conspiracy contemplates actions beyond an initial criminal
act such as concealment, then the conspiracy is deemed in progress
until its "ultimate purpose" is accomplished, 23' and admissions made
by one conspirator while attempting to conceal the crime may be
admissible against the other conspirator. 232 It is not necessary that
the conspiratorial admission be made in defendant's presence in order
to be admissible. 233

Despite the fact that the Code declares the confessions of one con-
spirator shall not be admissible against another conspirator after
the enterprise is ended,2 34 this prohibition is susceptible to some degree
of circumvention on one of two grounds: (1) If the defendant is
being tried as a principal in the second degree, the admission of the
other conspirator may be admitted only for the purpose of showing
the guilt of the principal in the first degree who actually committed
the crime; 235 (2) The conspiracy may have contemplated concealment
after the crime; if so, the conspiracy may have been in progress when
the admission was made.23 6

Admissions by conspirators in civil cases 237 are provable in exactly
the same manner as in criminal cases. 238

ADMISSIONS By PRIVIES

"The admissions by privies in blood, privies in estates, and privies
in law shall be admissible as against the parties themselves; but decla-
rations by privies in estate after the title shall have passed out of them
shall not be received. '23 9

In an early Georgia case Judge Nisbet lucidly expounded this doc-
trine:

'230. Wortham v. State, 184 Ga. 674, 192 S.E. 720 (1937); McDaniel v. State, 103
Ga. 268, 30 S.E. 90 (1898; Pressley v. State, 205 Ga. 197, 53 S.E.2d 106 (1949).

231. Hannah v. State, 212 Ga. 313, 92 S.E.2d 89 (1956); Rawlings v. State, 163
Ga. 406, 136 S.E. 448 (1926).

232. Byrd v. State, 68 Ga. 661 (1882); Carter v. State, 106 Ga. 372, 32 S.E. 345
(1899).

233. Smith v. State, 148 Ga. 332, 96 S.E. 632 (1918); Harris v. State, 184 Ga. 382,
191 S.E. 439 (1937).

234. GA. CODE § 38-414 (1933).
235. Wells v. State, 194 Ga. 70, 20 S.E.2d 580 (1942) ; cf. Lance v. State, 166 Ga.

15, 142 S.E. 105 (1928).
236. Byrd v. State, 68 Ga. 661 (1882); Rawlings v. State, 163 Ga. 406, 136 S.E.

448 (1926).
237. For a definition of conspiracy in civil cases see Patterson-Pope Motor Co.

v. Ford Motor Co., 66 Ga. App. 41, 16 S.E.2d 877 (1941).
238. Ernest v. Merritt, 107 Ga. 61, 32 S.E. 898 (1889); Hill v. Reynolds, 19 Ga.

App. 334, 91 S.E. 434 (1917).
239. GA. CODE § 38-407 (1933); Tolnas v. Pope, 212 Ga. 50, 90 S.E.2d 420 (1955).
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It is true that the admissions of a person from whom
the title to property in question emanates, made against his
interest, and at a time when he is in possession, or before
he has parted with the title. may be proven in a suit to which
he is not a party, as original evidence. It is also true that such
admissions bind himself and also his privies. For example, ad-
missions made under such circumstances by an ancestor, will
bind his heir, by a vendor his vendee, by a donor his donee;
the effect of the admissions extends to all who claim under
him; such admissions bind him, because, made against himself,
they are in conflict with his interest; they are held to be true
and are one of the exceptions to the general rule that hearsay
evidence is inadmissible because no man can be presumed
voluntarily to assert a falsehood which will operate against
his interest. A slight acquaintance with human nature attests
the soundness of this reasoning. Privies are bound by them,
because of the identity of their interest with that of the declar-
ant. A purchaser, for example, who buys property encumbered
with such declaration, takes it cum onere; the vendor can not
convey a better interest in it than he himself has; the interest
bought is the interest sold; if it is already lessened or weak-
ened by admissions, it must needs pass to the purchaser thus
diminished or impaired.

This kind of evidence is admitted with caution; observe
the conditions of its admissibility. The admission must be
against the interest of the declarant, and at a time when they
so operate; they must be made whilst he is in possession,
or before he has parted with the title; if made after the title
has passed from him, they do not affect his interest, for then
he has no interest in the property. In such a case the reason
of the rule does not apply. A privy is not bound by declara-
tions made upon a sale; there is no interest in the declarant
with which his can be identified. If when he purchases the
property, it is unencumbered, it can not be encumbered
by subsquent admissions of his vendor. Nothing would be
more unjust or more ruinous, than to permit titles to property
to be affected by the hearsay statements of those who had once
owned or possessed it, after they had parted with all interest
in it. Hence, before this kind of testimony can be admitted,
the foundation for its admission must be laid by proof that
the admissions were made at a time when the declarant had
an interest in the property.240 (Court's emphasis, except
identity of interest phrase.)

The foregoing statement is almost exactly the same as Wigmore's
theory concerning admissions by predecessors in title,241 (except that
Wigmore denies admissions are an exception to hearsay).242 Perhaps

240. Nisbet, J., in Carter v. Buchannon, 3 Ga. 513, 519, 520 (1847) .
241. 4 WIGMORE §§ 1080-1087.
242. See discussion of Wigmore's theory supra.
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the reason is that both Wigmore and Judge Nisbet were influenced
in their views on the subject by Greenleaf. 43

Professor Morgan has for at least 25 years disputed the theory of
property burdened with a disparaging admission against title.244 He
wotld prefer to restrict these "vicarious admissions" to truly repre-
sentative admissions.

It has been mentioned previously that these admissions against title
by a predecessor are closely related to and at times become confused
with declarations against interest by a third person now dead.2 45

PRIVITY OF ESTATE

Administrators, Personal Representatives, Heirs, etc.
It seems almost too obvious for comment that if there is no privity

between the predecessor and the present holder of the title, the alleged
predecessor's admissions are not admissible. In other words, some con-
nection in title either "mediately or immediately" must be shown.2 46

The admissions of a person "from whom title emanates" made in dis-
paragement of his title before he parts with title are admissible in
evidence "against all who claim under him."2 47

A clear case, of course, is where the admissions of an intestate are
sought to be used against his administrator or personal representa-
tive in a suit brought by the latter concerning the property. There
the privity is clear because the administrator derives title from and
could have no better title than his intestate.24s

It has been held that the admissions of a tenant for life do not bind
his remainderman because "they are not privies in estate, a privy being
a successor to the same estate, and not to a different estate in the same
property. '"249 Both the admission and the privity of estate must relate

243. Judge Nisbet cites GREENLEAF in Carter v. Buchannon, 3 Ga. 513, 520 (1847).
Wigmore edited the 16th edition of Greenleaf before writing his own treatise.

244. Morgan, Rationale of Vicarious Admissions, 42 HARV. L. REV. 461, 470, (1929) ;
MORGAN, BAsIC PROBLEMS OF EVIDENCE p. 242 (1954); See rebuttal, 4
WIGMORE § 1080 (a); McCormick favors Wigmore's view, MCCORMICK, EVIDENCE
p. 523 (1954).

245. See discussion identified by footnotes 57 to 73. McCormick points out "Fol-
lowing Morgan's view, the Model Code omits any provision for admitting
these [vicarious] declarations, and this omission is doubtless justified by
the fact that the declarations would nearly always come in under the [Model]
Code's liberal rules admitting declarations against interest, without any
showing that the declarant is unavailable to be produced as a witness" citing
MODEL CODE OF EVIDENCE, Rules 502, 503, 509; UNIFORM RULES OF EVIDENCE
A.L.I. (1954), Rule 63 (7), (8), (9), and (10). MCCORMICK EVIDENCE p. 525
(1954.)

246. Wood v. McGuire, 15 Ga. 202 (1854).
247. Carter v. Buchannon, 3 Ga. 513 (1847).
248. Anderson v. Brown, 72 Ga. 713, 721 (1884); Ferrell v. Wight, 187 Ga. 360,

200 S.E. 271 (1938).
249. Pool v. Morris, 29 Ga. 374, 74 Am.Dec. 68 (1859).
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to the same "identity of interest". 250 But the dispute is only as to
the boundaries of a certain possession, the admission of a life tenant
that his possession (evidenced by the encroachment of a fence over de-
fendant's property line) was permissive only, was held admissible
against the remainderman to show the character of the life tenant's
possession, i.e., that it was permissive only.251

Privies in Blood-Heirs
This phrase, as used in the Code,252 means nothing more than privity

of inheritance. For example, a son or daughter who inherits property
from their father can claim no greater estate than the father claimed,
and an admission by the father adverse to his title is admissible against

the heir.
253

Co-heirs

But the admissions of one co-heir bind him alone, and are not
admissible against the other co-heirs.2 54

Co-tenants

In the case of a tenancy in common, the admissions of one tenant in
common derogatory to the common title are not admissible against
another co-tenant. 255 Of course in any contest between co-tenants, the
admissions of one co-tenant are admissible against him because of the
adverse party relationship. 256

Legatees and Co-legatees

Not only are the admissions of one co-legatee not admissible against
another co-legatee, 257 but since it is awkward to find a will good with
respect to one legatee and void as to another, the Code provides "On an
issue of devisavit vel non, the admissions ... of a legatee unless the
sole legatee shall not be admissible in evidence to impeach the will
except the admission be in reference to the conduct or acts of the
legatee himself."25 8 For example, if the issue is fraud 259 or undue
influence 260 the admission of such conduct by a legatee is admis-
sible.

261

250. Carter v. Buchannon, 3 Ga. 513, 520 (1847); 4 WIGMOPE §§ 1081-1087.
251. Atlantic Coast Line Ry. Co. v. Gunn, 185 Ga. 108, 194 S.E. 365 (1937).
252. GA. CODE § 38-407 (1933).
253. Phillips v. Chappell, 16 Ga. 16 (1854); Terry v. Rodahan, 79 Ga. 278, 5

S.E. 38 (1888).
254. Scott v. Maddox, 113 Ga. 795, 39 S.E. 500, 84 Am. St. Rep. 263 (1901).
255. Bryant v. Booze, 55 Ga. 438 (1875).
256. Ozment v. Anglin, 60 Ga. 242 (1878) ; Harris v. Coats, 75 Ga. 415 (1885).
257. Morris v. Stokes, 21 Ga. 552 (1857) ; 4 WIGMORE § 1081.
258. GA. CoDE § 113-618 (1933).
259. Ginn v. Ginn, 142 Ga. 420, 83 S.E. 118 (1914).
260. Morris v. Stokes, 21 Ga. 552 (1857).
261. Ginn v. Ginn, 142 Ga. 420, 83 S.E. 118 (1914), and cases cited.
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Executors
Similarly the same Code provision with respect to proving the

existence of a wil262 confines the receivability of such evidence to the
conduct of the executor bearing on such issues as fraud and undue
influence. 263 There has been some equivocation on the point as to
whether the executor must also be a legatee or beneficiary under the
will in order for his admissions to be admissible. 26 4 In the usual case, it
is. not likely to find that the executor committed fraud or undue
influence unless he stood to take some benefits under the will.265

Trustees
The Code declares that the admissions of a "mere nominal party or

naked trustee" shall not be admitted, and that the admissions of a
trustee before he is clothed with the trust shall not be admissible.266

It would also seem obvious that the admissions of a trustee after the
trust had been performed or he had parted with possession would not
be admissible.267 Certainly the admissions of a trustee adverse to the
trust estate while same is under his control are admissible against such
party as the "real party in interest ' 2 6 when the trustee brings suit
with respect to the trust estate in his capacity as trustee. 269 The
principal question seems to relate to whether admissions of a trustee
in his representative capacity may affect him in his personal capacity
or not. It has been held they do not. 27 0

.Donors and Donees

Since a donor cannot give any greater interest than he owns, it is
clear that the admissions of a donor adverse to his ownership are
admissible against the donee.

Vendors, Grantors, Transferors, etc.
By the same principles as noted above, the admissions of grantors,27 1

262. GA. CODE § 113-618 (1933).
263. Dennis v. Weekes, 46 Ga. 514 (1872); Same case 51 Ga. 25, 29 (1874);

Fletcher v. Gillespie, 201 Ga. 377, 40 S.E.2d 45 (1946) ; cf. Brown v. Kendrick,
163 Ga. 149, 135 S.E. 721 (1926).

264. Williamson v. Nabers, 14 Ga. 286 (1853); Dennis v. Weekes, 51 Ga. 25, 29
(1874).

265. See cases cited footnotes 263, 264, and see Morris v. Stokes, 21 Ga. 552 (1857).
266. GA. CoDE § 38-403 (1933); See Netzow Mfg. Co. v. Southern Ry. Co., 7 Ga.

App. 163, 66 S.E. 399 (1909).
267. GA. CODE § 38-407 (1933); Freeman v. Brewster, 93 Ga. 648, 21 S.E. 165

(1894).
268. GA. CODE § 38-404 (1933).
269. White v. Dinkins, 19 Ga. 285 (1856) ; Munnerlyn v. Augusta Savings Bank, 94

Ga. 356, 21 S.E. 575 (1894).
270. Freeman v. Brewster, 93 Ga. 648, 21 S.E. 165 (1894); See 4 WiGMORE § 1076;

cf. Munnerlyn v. Augusta Savings Bank, 94 Ga. 356, 21 S.E. 575 (1894).
271. Carter v. Buchannon, 3 Ga. 515, 520 (1847); Meek v. Holton, 22 Ga. 491,

498 (1857); Poullain v. Poullain, 76 Ga. 420, 4 S.E. 92 (1886).
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vendors272 and transferors273 adverse to such predecessor's ownership
or interest are admissible against his vendees, grantees or transferees
because of the privity of the relationship. 274 Admissions made after the
predecessor in title has parted with ownership or possession are, of
course, not admissible. 27 5 And one who purchases before the damaging
admission is made is not bound by his predecessor's admissions.2 76

PRIVIES IN OBLIGATION

The question as to whether a successor in obligation is bound by the
admission of his predecessor seems to be more nearly a question of
substantive law than of evidence. 277

Joint Claimants and Joint Obligors
The rule appears to be that an admission by a joint claimant or joint

obligor is admissible against his joint claimant or joint obligor.278

Co-plaintiffs - Co-defendants

The mere fact that co-plaintiffs2 79 or co-defendants280 are interested
in and likely to be affected by the same issue does not make the
admission of one co-litigant admissible against the other unless their
interests are joint. To-be sure, the admissions of a defendant are
admissible against him, but such admission cannot affect his co-
defendant.

28 '

Joint Litigants
When the interests of either the co-plaintiff or co-defendant are joint,

the admission of one binds the other.282

272. Brookman v. Reynolds, 148 Ga. 721, 98 S.E. 543 (1919); Towner v. Thompson,
82 Ga. 740, 9 S.E. 672 (1889).

273. Carter v. Marble Products Co., 179 Ga. 122, 175 S.E. 480 (1934); Anderson
v. Black, 191 Ga. 627, 13 S.F.2d 650 (1941); Farrar v. Gulf Oil Co., 208 Ga.
212, 66 S.E.2d 55 (1951).

274. Power v. Savannah S. & S. Ry. Co., 56 Ga. 471 (1876) ; Continental Fertilizer
Co. v. J. E. Madden & Son, 40 Ga. 39, 78 S.E. 460 (1913).

275. See cases cited supra notes 272, 273, 274.
276. GA. CODE § 38-407 '(1933).
277. Howard v. Snelling, 32 Ga. 195, 202 (1861).
278. See 4 WIGMORE § 1077; See White v. Dinkins, 19 Ga. 285 (1856); Power v.

Savannah S. & S. Ry. Co., 56 Ga. 471 (1876).
279. Tillinghast v. Nourse, Stone & Co. 14 Ga. 641 (1854); Southern Life Ins.

Co. v. Wilkinson, 53 Ga. 6 (1874); Boswell v. Blackman, 12 Ga. 591
(1853); McCullough Bros. v. Sawtell, 134 Ga. 512, 68 S.E. 89 (1910).

280. Barnett v. Whatley, 87 Ga. App. 860, 75 S.E.2d 667 (1953).
281. Lassiter v. Poss, 85 Ga. App. 785, 70 S.E.2d 411 (1952); Willis Lbr. Co. v.

Roddenbery, 88 Ga. App. 352, 77 S.E.2d 110 (1953).
282. Kiser & Co. v. Dannenberg Co., 88 Ga. 541, 15 S.E. 17 (1892); See GA. CODE

§ 38-1108 (1933). "The answer of one defendant shall be evidence for another,
whenever it shall state facts against his own interest and in favor of his
co-defendant's"; GA. CODE § 38-403 (1933) ; See note 283 inIra.
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Defendants in Fi.Fa. in Claim Cases

The Code expressly declares that the admissions of a defendant in
fi.fa. in a claim case made after the pendency of litigation shall not be
admissible. 283 When a judgment creditor levies on the property of his
-debtor he can obviously acquire no greater interest than the debtor had
in the property. Any adverse admissions made by the debtor-owner
before such levy tend to identify and limit his interest and are there-
fore admissible to determine the extent of the debtor's interest in the
property. 28 4 But after levy has been made, the temptations to evade
the levy or to effect a fraudulent conveyance or preference are so likely
to destroy the trustworthiness of the declaration that such admissions
are deemed to have no probative value.285

ADMISSIONs As EVIDENCE-PROBATIVE WEIGHT

All admissions imputable to the opposing party, whether express,
adoptive or implied (other than judicial admissions) come into the
trial by way of being introduced as evidence.28 6 Whether the admission
-was written or oral, sworn or unsworn is immaterial so far as admissi-
bility is concerned. 287 To be sure these varying circumstances may
affect the facility of proof or the degree of persuasiveness of the
admission upon the jury.

What weight does a simple admission have as evidence? Is it evidence
of a high degree or low degree? What court instruction can be obtained
concerning their probative weight?

The simplest answer to all these questions is that admissions are
merely some evidence and as such the weight of such evidence is solely
a matter for determination by the jury and, as is well known, the courts
of this state are not permitted to comment on the weight of the
evidence in their instructions to the jury.28 8

283. Southern Life Ins. Co. v. Wilkinson, 53 Ga. 536 (1874); McCullough Bros. v.
Sawtell, 134 Ga. 512, 68 S.E. 89 (1910); GA, CODE § 38-403 (1933), "Where
there are several parties with no joint interest, the admissions of one cannot
be received, unless the issue is of such a character that the effect of the
admission can be confined to him alone."

284. GA. CODE § 38-403 (4) (1933).
285. Smith v. Cox, 20 Ga. 240, 242 (1856); Bonner v. Metcalf, 58 Ga. 237 (1877);

Cloud & Shackleford v. Dupree, 28 Ga. 179 (1859); Roberts v. Neal, 62 Ga.
163 (1878).

:286. Powell v. Brunner, 86 Ga. 531, 12 S.E. 744 (1891); Alford v. Sharber, 41 Ga.
App. 707, 154 S.E. 463 (1930); cf. Oatis v. Brown, 59 Ga. 711 (1877).

.287. Faulkner v. Brown, 92 Ga. App. 602, 89 S.E.2d 583 (1955); Henderson v.
Henderson, 94 Ga. App. 64, 93 S.E.2d 822 (1956).

288. Oral statement, see Faulkner v. Brown, supra. Statement under oath, Hillis v.
E. T. Comer & Co., 16 Ga. App. 653, 85 S.E. 931 (1915) ; Pleadings in different
suits, Payne v. Jones, 211 Ga. 322, 86 S.E.2d 3 (1955); Shetzen v. Aycock
Realty Co., 93 Ga. App. 477, 92 S.E.2d 114 (1956); Mere written statement,
Tuggle v. Waller, 91 Ga. App. 721, 87 S.E.2d 123 (1955).
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Human experience is, of course, prone to attach to a deliberate
admission against one's own interest a high degree of credibility.289 It

is not to be expected that one would say something in diminution or
disparagement of his own interest unless the statement is true. Such
self-defeating statements can be made under varying circumstances and
the party having previously made a damaging admission which is intro-
duced against him always will be given the opportunty to rebut, deny
or explain the damaging admission. 290 Whether or not he is successful
in his explanation is always a question for determination by the
jury.29 1 Simple admissions are never conclusive of the case.29 2

A trial judge in this state is nearly always well advised when he
refuses a request to charge on the subject of admissions. 293 The hazard
is so great that he might appear to be commenting on the weight of the
evidence. 294 A request to charge in the language of the Code that
"Admissions should be scanned with care" undoubtedly must be
granted. 295 Under some circumstances a charge that "an admission
made on the basis of a misunderstanding of one's legal obligation is
not binding" could be entertained. 298 A charge that admissions "are
not an inferior kind of evidence" can be given on request." 297

It is never error for the trial court to fail to charge on admissions
in the absence of a request therefor.298

What use then can an advocate make of admissions? This is largely
a matter of trial strategy. When a party has proof available of a

289. Phoenix Ins. Co. v. Gray, 113 Ga. 424, 38 S.E. 992 (1901) (exhaustive opinion
by Little, J., reviewing authorities); Hawkins v. Kermode, 85 Ga. 116, 11 S.E.
560 (1890) (opinion by Bleckley, J.).

290. In Raleigh & Gaston R. Co. v. Allen, 106 Ga. 572. 32 S.E. 622 (1899), Judge
Lewis said: "It miy be sound philosophy founded upon experience and a
knowledge of human character that an admission made voluntarily by a
party against his own interest constitutes very strong evidence of the fact
admitted."

291. Hawkins v. Kermode, 85 Ga. 116, 11 S.E. 560 (1890); Phoenix Ins. Co. v.
Gray, 113 Ga. 424, 38 S.E. 992 (1901); Tuggle v. Waller, 91 Ga. App. 721,
87 S.E.2d 123 (1955); Faulkner v. Brown, 92 Ga. App. 602, 89 S.E.2d 583
(1955); Henderson v. Henderson, 94 Ga. App. 64, 93 S.E.2d 822 (1956).

292. Hawkins v. Kermode supra in. 289; Phoenix Ins. Go. v. Gray supra in.
289; GA. CODE § 38-107 (1933).

293. Wooten v. Braswell, 48 Ga. App. 312, 172 S.E. 679 (1934); Faulkner v.
Brown, 92 Ga. App. 602, 89 S.E.2d 583 (1955); See also Phoenix Ins. Co. v.
Gray supra n. 289; Luther v. Clay, 100 Ga. 236, 28 S.E. 46 (1897), Opinion
by Cobb, J.

294. Phoenix Ins. Co. v. Gray, 113 Ga. 424, 38 S.E. 992 (1901).
295. Ibid.
296. GA. CODE § 38-420 (1933); See 4 WIGMORtE § 1056: "But there is a general

distrust *of testimony reporting any extra-judicial oral statements alleged
to have been made, including a party's admissions."

297. Solomon v. Solomon, 2 Ga. 18, 30 (1847); Phoenix Ins. Co. v. Gray, 113 Ga.
424, 38 S.E. 992 (1901).

298. Ector v. Welsh, 29 Ga. 443 (1859); Phoenix Ins. Co., v. Gray, 113 Ga. 424,
38 S.E. 992 (1901).
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damaging admission made by his adversary, the probabilities are that
the admission by his adversary may be very persuasive in inducing the
jury not to believe the. adversary's contention in the present suit. The
adversary may be defeated by his own admission. How can he dispute
his own statement?

The importance of the proof of an admission therefore demands
that it be spotlighted and emphasized in the most impressive and
dramatic way possible. Of course if the adversary satisfactorily explains
or rebuts the admission, counsel has meiely shot a blank cartridge. But
neither side should expect any help from the trial judge in directing
the jury's special attention to or away from an admission. 299

If a jury fails to believe the adversary's damaging admission, the
party offering same in evidence generally has no basis for asserting a
right to new trial. His counsel should have so emphasized the admis-
sion, both in the manner of presentation and in his closing argument
that the jury could not possibly have overlooked it.

SUMMARY

Judicial Admissions are conclusive because they define the issues
in the case. Judicial Admissions in pleadings are a part of the record
in the case and do not have to be introduced. All other admissions must
be introduced in evidence and are merely some evidence subject to
being rebutted or explained. An admission must be "scanned with
care" to make sure its trustworthiness as a voluntary statement has not
been impaired by fraud or coercion. It is important to bear in mind
the concept of "parties to a suit" in considering admissions, because
admissions of strangers to the suit are generally not admissible. Unless
the admission was made by a party to the suit, or by someone in priv-
ity with a party, the admission is not receivable in evidence. Usually it
is the inconsistency of the admission with the party's contention in the
present suit which serves as the basis for the introduction in evidence of
the admissions. But it is not necessary to "lay a foundation", as for im-
peachment of a witness, to introduce an admission. And the admission
is positive evidence, though that there are some matters in which the
public has an interest such as marriage and divorce where the issues
cannot be proved by admissions. Admissions constitute an exception
to the rule prohibiting the introduction of hearsay evidence. The party
against whom it is introduced cannot complain that the statement was
not subjected to a cross examination or made under oath, or even that
it states a conclusion, because he has the opportunity to rebut or ex-
plain it by his own testimony.

299. Hawkins v. Kermode, 85 Ga. 116, 11 S.E. 560 (1890); Phoenix Ins. Co., V.
Gray, 113 Ga. 424, 38 S.E. 992 (1901).
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Confessions generally are admissions used in criminal trials, except
that only a plenary confession admitting every element of the crime
charged in the indictment justifies a judicial instruction to the jury
on confession.

Representative admissions are admissible because they were author-
ized by the party. Adoptive and implied admissions serve the same
purpose as express admissions. The doctrines of privity merely
incorporate some of the principles of property law into this rule of
evidence. It is not necessary that the declarant of the admission be
unavailable as a witness in order for the admission to be admissible.
Usually he is present as a party to the suit and available to testify, to
rebut or explain the admission.


