
WORKMEN'S COMPENSATION

By D. M. FEILD* AND EDWARD W. KILLORIN**

During the period covered by the current survey over forty cases
of considerable interest and importance were decided in the field
of Workmen's Compensation, and in two respects the basic act was
amended by the General Assembly. Though many of the decisions may
be classed as routine and are instances of the application of well set-
tled viewpoints to recurring fact patterns, an evaluation of the year's
output indicates a continuing need of legislative rehabilitation of
the entire compensation program.

Legislation. During the 1956 session of the General Assembly the
workmen's compensation act was amended in two respects. Section I of
the act was amended by increasing the salaries of the members of the
board to $10,000 a year; the salary of deputy directors to $7,500 a
year and the salary of the board's secretary-treasurer to $9,000 a year.'
Code section 114-706 was amended in an essential respect by provid-

ing that after notice of hearing, either party may take the deposition of
any person upon oral or written interrogatory for the purpose of dis-

covery.
2

Subrogation. After an extensive legislative and judicial history, if
subrogation exists under the compensation act it is by virtue of an
amendment adopted in 1922. 3 By the terms of this amendment, sub-
rogation would be available only when the circumstances create legal
liability on the part of the third party tort feasor. 4 Hence if the em-
ployee and the third party compromised or settled the claim and
there was no admission of legal liability, the employer was entitled
to neither set off nor subrogation. As a result an injured employee

enjoys the enviable position of a double recovery-compensation from
the employer and damages from the tort feasor. An effort to prevent

*Professor of Law, the University of Georgia School of Law; A.B., 1.L.B. University
of North Carolina; Member Georgia and American Bar Associations.

**Faculty research assistant, School of Law, University of Georgia.

1. Ga. Laws after 1956, pp 367-368.
2. Ga. Laws 1956, pp. 725-727.
3. For a discussion of such development, see FEILD, Workmen's Compfensation, 5

MERCER L. REV. 186-188 (1953).
4. Travelers Insurance Co. v. Georgia Power Co., 51 Ga. App. 579, 181 S.E. Ill

(1935) ; American Mutual Liability Insurance Company N. Wigley, 179 Ga.
764, 177 S.E. 568 (1934).
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such an intolerable situation was a holding to the effect that an
employer could enjoin the making of a settlement between employee
and a tort feasor which would defeat the right to subrogation7 In
United States Casualty Company v. lVatkinsf, decided during the sur-
vey period, the availability of an injunction in such a situation was
denied and the principles enunciated in the former opinion were dis-

credited. Justification for such an "about face" was found in "the
long established policy of the law which favors and encourages the
compromise and settlement of lawsuits, claims and disputes of all
kinds." What the court does, of course is to make a choice between
competing policies. To the contrary, there is a policy against a liti-
gant obtaining a double recovery for a single loss, and this is particu-
larly urgent where the additional advantage is based on a technicality.
At least the unwillingness of the court to continue the aid that could
be obtained by injunction heightens the need for amendatory legisla-
tion as to subrogation.7

Coverage. (1) Number of employees. The minimum number of em-
ployees under the Georgia Act is ten." In Creech v. Sirkin,5 the claim-
ant listed three defendants as employers: the owner of a housing de-
velopment and two building contractors. In affirming a denial of com-

pensation the court ruled that the evidence was sufficient to Support
a finding that the owner was not an employer and that the other
defendants, as joint employers of claimant had a total of only eight
employees, and as there had been no election, the compensation statute
was not applicable. It would seem that consideration should be given
to the possible reduction of the minimum number of employees which
are needed in order to require an election. The reason for not includ-
ing all employments generally regardless of number is the adminis-
trative difficulty involved in handling many small enterprises, but
the same technological advances, now currently in vogue, which result
in automation and the reduction of man power should have an even
greater effect in making record keeping easy.10

5. Hartford Accident and Indemnity Co. v. Fidelity and Casnalty Compan., 183
Ga. 383, 188 S.E. 517 (1936).

6. 211 Ga. 619, 88 S.E.2d 20 (1955). See Continental Casualty Co. v. Evans. 92
Ga. App. 598, 89 S.E.2d 591 (1955).

7. See FEILD, slipra, note 3 for an account of the long struggle by couit and legis-
lative to put subrogation in compensation cases on a proper basis.

8. GA. CODE § 114-107 (1933).
9. 92 Ga. App. 509, 88 S.E.2d 697 (1955).

10. Statistics compiled in 1951 place Georgia third from the top in iinnber of
employees required. See 2 LARSON. 'orkmen's Compenseiot 1ia. \pp. \.
Table 3. Only Missouri and South Carolina require inore than ten and all
other states require less. For an interesting but abortive effort to cliange lie
number to 5 see the editorial note tinder Code section 114-107 of the n\notated
code.
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The problem of number of employees was also presented in connec-
tion with an interpretation of the "contractor under" section of the
compensation act.'1 In Smith v. Maryland Casualty Company,2 the
claimant while engaged as a carpenter, received an injury when the
scaffold upon which he was working collapsed, throwing him to the
ground. The project in question was tinder the general supervision
of one L, a building contractor. L had sublet the framing and cornice
work to AV who in turn had sublet the carpentry work to C, the im-
mediate employer of the claimant. The proceeding for compensation
was filed against L, W, and C, presumably on the ground that they
were joint employers; but a finding to the effect that the relationship
between the three was that of employer-independent contractor was
sustained. Such a ruling raised the further question as to whether the
"Contractor under" section was applicable and whether in making
such a determination the number of employees should include those
of all three contractors or only those of the immediate employer. The
court ruled that only those of the latter should be counted, and as
there were only three, the compensation act was not applicable. The
effect of this ruling which limits the liability of statutory employers
to situations where the immediate employer is liable tends to defeat
the purpose of the contractor provision.' For example, it is possible
tinder this ruling for the principal contractor to evade the act by
subletting various phases of a project to subcontractors who will always
employ less than ten persons, and if necessary, the subcontractors will
in turn, engage in subletting. Apparently, this was the situation in
the instant case and it seems unfortunate that such a restrictive
interpretation was followed.' 4

(2) Employment Relation. The compensation act defines "employ-
ee" as every "person in the service of another under any contract of
hire or apprenticeship."' 5 In early efforts to determine the meaning
of this language, many public employees were excluded on the ground
that they were "officials" and not servants.1 6 As a result it was neces-
sary to specifically amend the act in order to extend coverage to fire-

11. GA. CODE 114-112 (1933).
12. 93 Ga. App. 222, 91 S.E.2d 188 (1956).
13. 1 LARSON, LAW OF WoRKXIEN's COMPENSATION, § 49.11 (1952).
14. The court handled the qciestion1 rather summarily and the one case cited

as authority, Churchwell Bros. Const. Co. v. Briggs Const. Co., 89 Ga. App.
550, 80 S.E.2d 212 (1954) does not seem to be in point. Some of the compensa-
tion acts make the statutory employer liable regardless of number of employees.
See Industrial Commission v. Hammond, 77 Colo. 414, 236 P. 1006 (1925).
For a decision contrary to the principle case and based on an act whose lan-
guage is similar to that of Georgia, see Maxwell v. Beak, 169 Tenn. 315; 87
S.W.2d 564 (1935).

15. GA. CODE § 114-101 (1933).
16. City of Macon \. WVhittington, 171 Ga. 643. 156 S.E. 674 (1930).
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men and policemen. 17 In Johnson v. United States Fidelity and Guar-
anty Co.,' 8 the question was presented as to how deputy sheriffs
should be classified and the court ruled that even though the deputy
is an employee of the sheriff, and subject to dismissal and control by
the sheriff, he was still not an employee "in the sense in which the
word is usually used and according to the customary significations
given it." Such a ruling seems to be in accord with previous interpreta-
tions but its result will probably be a reassertion of legislative intent,
and deputy sheriffs will join with firemen and policemen for compensa-
tion purposes. 19

One class of employees who are expressly excluded from the act are
"farm laborers." 20 As farming is defined as the cultivation of land for
the production of crops2t it would seem that the business of producing
turpentine gum would be within the act and for a number of years
and in a series of cases it was thus decided.22 In Hamilton Turpen-
tine Company v. Johnson,23 the opposite view was adopted and the
production of crude gum was declared to be farming. This change
was attributed to an amendment to code section 67-1107 adopted in
1939 which provided that a producer of crude gum "and his employees
are ... for all intents and purposes, farmers in so far as any statute
of this State relates to farming and farmers." Although this language
might be interpreted as relating only to the specific content of Title
67, legislative history indicates that the intent was to elevate the crude
gum industry to the full status of farming.24 Actually, modern farm-
ing, which is highly industrialized and mechanized, should not be
placed in an exempt category, and the reasons for excluding fanning

17. Local Government Journal, April, 1953, p. 14.
18. 93 Ga. App. 336, 91 S.E.2d 779 (1956).
19. In Parker v. Hill, 72 So.2d 820 (Fla. 1954) under an act which excloded

"officers elected at the polls" deputy sheriffs were held to be under the act.
If the standard is whether the employee exercises some portion of sovereign
power, then the deputy sheriff would seem to be an official. Actually, the
deputy is a sort of hybrid whose status needs to be clarificd. See Drost %. Rob-
inson, 194 Ga. 703, 22 S.E.2d 475 (1942).

20. GA CODE § 114-107 (1933).
21. Utica Mutual Insurace Co. v. Winters, 77 Ga. App. 550, A8 S.E.2d 918 (1948).
22. Pridgen v. Murphy, 44 Ga. App. 147, 160 S.E. 701 (1931) ; Moody N. Tillman.

45 Ga. App. 84, 163 S.E. 521 (1931); Meadows %. Dixon, 61 (a. App. 697 7
S.E.2d 329 (1940).

23. 93 Ga. App. 544, 92 S.E.2d 235 (1956); it is interesting to note that the Mead-
ows case was decided several years after the amendmenct. The court disregards
it as a precedent on the ground ihat after examining the original records in
the case, the accident involved occurred before the amendment.

24. Title 67 enables a farmer to pledge crops not yet produced by mortgage and
bill of sale, and it was so held in Meadows v. Dixon, 61 Ga. App. 697. 7 S.E.2d
329 (1940). But apparently it was because of such holdings that broader
language was added.
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have been effectively answered.2 -5 The fact that agricultural activity
is one of the most hazardous of all occupations makes extension of
coverage essential.

(3) Arising out of and in the course of. There is much confusion
among the members of the medical profession as to whether heart
attacks, cerebral hemorrhages, and various types of ruptures and
sudden seizures, which occur without external cause or event, are
work connected in reference to particular litigation.26 In the average
case the claimant's version is usually supported by one or more experts
who testify scientifically as to causal relation and an equal number
who appear for defendant and testify to the contrary. Hence from a
legal standpoint about the only thing that can be done is to treat the
problem as a question of fact and abide by the conclusion of the fact
finder if there is any evidence to support them. In Georgia, it is not
necessary that the claimants' duties involve extraordinary strain or
exertion but the effort entailed in the performance of routine duties
will suffice.2 7 And, in determining the presence of any evidence,
Georgia approaches the problem both professionally and in the light
of common sense by requiring that the record show that the work
engaged in by the employee was sufficiently strenuous to "raise a
natural inference through human experience that the exertion con-
tributed toward the precipitation of the attack, or there must be
medical testimony that the exertion however slight, would have been
sufficient to precipitate the attack. ' 28 Consequently, the outcome of
the average case depends on those factors which compel a fact finder
to believe one set of witnesses rather than another and which, in turn,
results in a variety of decisions with a tendency on the part of em-

ployers to always litigate such claims.
During the survey period there were twelve cases based on some

type of sudden seizure all of which were largely disposed of by the
well worn cliche of "any evidence to support the findings." Time
and space will not permit a detailed discussion of each case and in
lietu thereof the following table is offered in an effort to present a
composite picture:

25. LARSON. LAW OF \\'ORK.\M:N'S COxM'ENSA-tmOx, § 53:00 (1952).
26. 15 NAACA L. J. 504 (1955). There is, of course. general agreement that strain

and exertion will produce an injory within the purview of "'personal injury
by accident." For a discussion of heart attacks, see Boaz, Trauma and Heart
Disease. 2 NACCA L. J., 113 (1948).

27. Lunbernien's Mutual Casualty Co. %. Griggs. 190 Ga. 277. 9 S.E.2d 84 (1940).
The fact that the employee was performing routine duties and was suffering
frons circulatory disease does not change the rule.

28. Hoffman %. National Surety Corp., 91 Ga. App. 414 85 S.E.2d 784 (1955).
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Injury29  No. of cases Disposition
Heart attack3 0 I for employer
Coronary thrombosis3 1  2 for employee
Coronary occlusion-2  2 for employee
Hypertension3 3  I for employee
Ruptured aorta34  I for employee
Cerebral hemorrhage. '  -4 for employee 3

for employer -

Spontaneous pneumothorax 3  1 for employee
Arranged in sequence with the list of injuries, a classification of the

jobs held by the employees contains the following: "jacking up" lummb-
er, building materials, automobile assembly line worker, night watch-
man and maintenance man, truck driver, vernmin exterminator, lino-
type operator, assistant chef, steel bander, office worker, shrubbery
and plant employee, and painter's helper. From this list, it may be
concluded that the nature of the work is highly unimportant, and in
view of the "any evidence" rule, there is little in the decisions, except

for a few minor matters, that needs special comment. In the two
cases in which compensation was denied, there was a definite lapse
of time between exertion and injury. In the lumber "jacking up"
case,37 a lull occurred and the employee walked a short distance to a
water cooler, took a drink, smoked a cigarette, and then began
"greasing the track" which was described as leisurely work. In the
shrubbery and plant case,38 though the employee complained about
getting too hot on the job, he finished the day, put away his tools,
went home, and suffered an attack at 9 p.m. In the linotype operator
case 3 9 the question was raised as to whether statements by the deceased
employee to attending physicians were hearsay, but such evidence was
29. The description of the injury is that used by the court.
30. Horner i. Hartford Accident and Indemnity Co., 92 Ga. App. 569, 89 S.l.2d

212 (1955).
31. Manufacturers Casualty Co. v. Badgett. 93 Ga. App. 449. 91 S.E.2d 861 (195i)

General Motors Corp. v. Hall, 93 Ga. App. 181, 91 S.E.2d 57 (1956).
32. Aetna Casualty and Surety Co. v. Corn. 93 Ga. App. 260, 91 S.E.2d 293 (1956).

Refrigerated Transport Co. v. Shirley, 93 Ga. App. 334, 92 S.E.2d 26 (1956).
33. Orkin Exterminating Co. v. Wright, 92 Ga. App. 224, 88 S.E.2d 205 (1955).
34. Great American Indemnity Co. %. Ovcrton, 92 Ga. App. 238, 88 S.E.2d 489

(1955).
35. For employee: White v. St. Paul-Mercu ty Indemnity Co., 93 Ga. App. 124, 91

S.E.2d 62 (1953), U. S. F. and G. Co. v. Rosser. 93 Ga. App. 201. 91 S.E.2d fit
(1956), Atlanta Transit Co. v. Knight. 92 Ga. App. 469, 88 S.E.2d 738 (1955):
for employer: Griffith v. County of Barrow. 92 Ga. App. 698. 89 S.E.2d 895
(1955).

36. U.S.F. and G. Co. v. Landen. 93 Ga. App. 349, 91 S.E.2d 857 (1956).
37. Homer v. Hartford Accident and Casualty Co., 92 Ga. App. 569, 89 S.E.2d

212 (1955).
38. Griffith v. County of Barrow. 92 Ga. App. 698. 89 S.E.2d 895 (1955).

)39. Great .\merican Indentnitv Co. v. O erton, 92 Ga.. pp. 238 89 S.E.2d 489
(1955).
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ruled admissible under the Lathein case.40 In two cases, what at times
is considered a critical problem in compensation law was raised, but
in each instance the court, by recourse to generalities, effectively
adumbrated the difficulty. In the night watchman and the extermina-
tor cases, 41 no evidence was introduced to show what duties were
being performed by the employee when the injury occurred. In the
nightwatchman case the employee was found dead about 5 a. in. at
a place of duty. in the exterminator case, the employee reported to
his wife when he returned from work that he "like to have fell out"
on the job. In both of these cases the customary duties of the two
employees are set out in detail, but in neither of them is there any
evidence as to what phase of such duties were being performed at the
time in question. Under such a record it is necessary for the fact
finder in order to determine basic facts to play inferential leap frog,
a game which at times has been subjected to judicial disapproval. 42

A final observation to be made in connection with this group of cases
is in reference to the question of strain and exertion which is neces-
sary in order to support a finding that the sudden seiztre arose out
of the employment. In the office worker case, 4 a the employee "drove
to work, walked approximately 175 feet to his office, called the starter,
walked into the room where foremen were present and gave them
their orders, walked out of the office to watch the crews get their
trucks and leave, then started toward a Coca-Cola machine and the
trouble struck when he staggered against a wall and collapsed." 'With
no more exertion or strain than is required to perform such duties,
an award of compensation is difficult to support, and there are Georgia
decisions denying compensation when the work engaged in was much
more burdensome. In the record, however, there was expert testimony
that such exertion contributed to the injury and under the "any evi-
dence" rule, an award to the claimant was affirmed.

In addition to the cases contained in the above list, there were five
decisions which are similar in that the problem is whether the injury

40. Lalhcin v. Hartford Accident and Casualty Co., 60 Ga. App. 523. 3 S.I .2d
9116 (1939); See FI-iu,), lVorome's Compeiiatiom, 7 NiERCER L. Riv. 206. 212
( 19.).5).

41. Aetna Casualty and Smirety Co. v. Corn. 93 Ga. App. 260. 91 S.E.2d 293 (1956)
Orkin Extciininating Co. '. Wright. 92 Ga. App. 224. 88 S.E.2d 205 (1955).

42. Georgia Rv. and Electric Co. v. I-[ariis. I Ga. App. 714. 57 S.E. 1076 (1907).
I-he court recognizes such disapproval but finds that it is softened in Lee v.
State. 8 Ga. \pp. -113, 69 S.E. 310 (1910), and that the problen is not inference
on an inference bit a question of remoteness. This seenms to be merely a
sost)ittutiOn of one word. rintenCess, for the expression "inference on an
inference."

-13. \Ilanta Triansit Co. N Knight. 92 (;a. App. 469. 88 S.E.2d 738 (1955) . In the
opinion the injury is described in one place as a heart attack and in another
as a brain heioirhage. \ choice either wa. I assitnie is permissible.

1956]



MERCER LATF REVIEI"

arose out of the employment, but differ in the fact that such injury
was preceded by a compensable event. Such cases may be classified
as follows:

Injury No. of cases Disposition
Heart attack44  1 for employer
Herneated disC4

5 I for employer
Back strain 46  1 for employer
Nervous condition 47  1 for employer
Phlebitis48  1 for employer

Again arranged in sequence, a classification of the jobs held bv
claimants includes the following: construction worker, auto parts
manager, mechanic, waitress, employee of aircraft manufacturer. In
the construction worker case, the cmployee bumped his head against
a rafter, fell four feet to a concrete floor, and was knocked unconscious.
He was carried to a doctor who found a severe bruise on the left side,
but no broken bones. On the next day he was unable to work and
it rained on the following day. On the third day, which was Saturday,
he attended a union meeting which he reached by climbing a flight
of stairs. While sitting around a table engaged in routine conversa-
tion he suffered a heart attack. Medical testimony which included
references to an autopsy, was in sharp conflict as to any connection
between the accident and the heart attack. In the auto parts manager
case, the employee, suffered a compensable injury to his back and
underwent surgery. Upon his return, due to his condition, he was
made parts manager. Shortly thereafter the employer discontinued
the business, and claimant has not been able to obtain new employ-
ment. There was an indication that the fact finder believed that the
claimant was attempting to substitute workmen's compensation for
unemployment compensation. In the mechanic's case, an electric
hammer slipped out of the hand of the employee and when he grabbed
for it, he strained his back. He continued to work for a week and
was then laid off. He then went to a veteran's hospital where a herni-
ated disc was removed and about two months thereafter he filed a
claim for workmen's compensation. No one saw the accident and
evidence of any notice to the employer is weak and there was nothing
to show what the employee was engaged in doing after leaving the
job. Apparently no evidence was offered by the employer and the

44. Field v. Liberty Mutual Insurance Company, 92 Ga. App. 621. 89 S.E.2d 573
(1955).

45. Baker v. Travelers Insurance Co., 93 Ga. App. 458, 91 S.E.2d 826 (1956).
46. Phillips v. Royal Indemnity Co., 93 Ga. App. 263, 91 S.E.2d 304 (1956).
47. Rivers v. Travelers Insurance Co., 93 Ga. App. 779. 92 S.E.2d 818 (1956).
48. Roberts v. Lockheed Aircraft Corp., 93 Ga. App. 440, 92 S.E.2d i5 (1956).
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record is sufficient to demand a finding for the claimant. The willing-
ness of the court to affirm is probably explained in the observation
that the testimony of the claimant was "vague and contradictory. '

"
4

11

In the case of the waitress, the employee received a fall while working
and was paid compensation which was discontinued when the attend-
ing physician decided that she was no longer disabled. At the hearing,
a medical expert testified that claimant was suffering from a "manic
depressive disease" which was precipitated by the fall. The board
found in accordance with testimony to the contrary and when the
case reached the court, cliche therapy was administered. In the air-
craft worker case, the employee was injured by falling and striking
her sacrum against a piece of metal. She continued to work for about
three months and then entered a hospital to have the coccyx removed.
Two days after the surgery while she was still in the hospital, she de-
veloped phlebitis. At the hearing a medical expert testified that
phlebitis would follow an injury to the leg. The award of the board
denying compensation was affirmed on the ground that there was
no evidence of any leg injury.50 It is well known to both lay and

professional members of the public, that there is a close connection
between trauna or surgery and phlebitis. The current effort to get
surgery patients back on their feet as soon as possible is to avoid blood
clotting in the extremcties. Work injury plus surgery plus phlebitis
within two days is enough to permit human experience to take over
and (to a proper job.)

An additional case which involved the meaning of out of and in
course of must be treated separately as facts and issues do not permit
group classilication.'2  In Ladson Motor Co. v. CroJIt,3 the employee
was engaged as a nightwatchmian by an automobile dealer. He worked
from 7 p.m. to 7 a.mn. during which time he patrolled the premises
of the employer, protecting the building and the cars parked adjacent
thereto from fire and theft. He was not permitted to enter the build-
ing and just prior to the accident he asked his employer for such Per-
mission. in order to make coffee. The employer refused but indicated
that he could arrange an outside connection for the purpose, as coffee
would help to keep him awake. On the day of the accident, the night-

49. The court emiphasized also the fact that no one saw the accident but this does
not compel an inference that it didn't happen.

50. Compensation was paid for the injury resulting from the fall.
51. In McFarland v. Department of Labor, 188 Wash. 357. 62 P.2d 714 (1936)

injury plus phlebitis resulting in suicide because of intense pain were held to
be work connected.

52. There is probably another - Carpenter v. Lockheed Aircraft Corp., 93 Ga. App.
213, 91 S.E.2d 199 (1956) but it is a headnote opinion devoid of facts.

53. 212 Ga. 275, 92 S.E.2d 103 (1956).

t1"01RKMEN'S C01P',\'SATION



,E1IJ l'(Lk L.A IIR REL IIII"

watchman was last seen alive at 3:30 a.m. when he was seated at a table
in a fruit stand located 25 feet from the cnployer's premises. Seated
beside him was the operator of the fruit stand, and before them on
the table were two cups of freshly poured coffee. At about 5 a. in.
both men were found dead, the operator still sitting at the table and
the nightwatchnian lying beside the chair in which he had been
sitting. Both men had been subjected to a brutal assault. From the
place at the table, the nightwatchian could not see his employer's
premises but by going a short distance to the front or back of the
fruit stand he could see all of it except the east side of the building
where the new cars were parked. The coffee was still in the cups. In
an action for death benefits filed by the night watchman's widow, the
deputy director made an award in favor of the claimant which was
affirmed on appeal to the superior court, and this judgment was in
turn affirmed by the court of appeals.5 On certiorari to the supreme
court, the judgment was reversed. In the opinion of the court of
appeals, the only issue discussed was whether the coffee break amounted
to a substantial deviation. In supporting the award, the court relied
on Personal comfort decisions, wherein the employee takes out time
temporarily to attend to such things as thirst or hunoer. In the
supreme court the same ground is traversed, but the issue is expanded
to include the question as to whether the injury was work connected.
Because of the hazardous routine of the job and the fact that the-'
must come in contact with those who operate under the cover of
darkness, there is a presunption that assaults upon nightwatchinen
arise out of their enployment. 55 The supreme court ruled that no
such presumption could be raised unless the employee was on the
premises or in a place where he might reasonably have been expected
to be in the performance of his (Ities, and the jaunt to the fruit
stand placed the employee out of scope. Finally, in an effort to
eliminate any possibility of the presumption, the court observed that
even if the employee had been on the premises, evidence that the
cniploynmnt was a contributing proximate cause of death was neces-
sary. In a igorouts dissenting opinion by justice Mobley, concur i-ed
in by justice Head, the record is cited to show that reasonably even
the employer expected the trip to the fruit stand and the effect of the
presunlption was accorded its customary role in determining the suffi-
ciency of evidence. Apparently the case is a close one and it wotild
seem that a preferable disposition would have been to abide by the

54. sub. nor. United States Fidelity and Guaranty Co. v. Craft. 93 Ga. App. 114,
91 S.E.2d 110 (1955), Felton. J., dissenting.

55. Standard Accident Insuiance Co. v. Kiker, 45 Ga. App. 706. 165 S.E. 850 (1932).
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conclusions of the fact finder, and this seems particularly true under

the rule that the evidence should be construed in a light most favor-

able to the party prevailing before the board.,'
(4) Occupational diseases. In Nowell v. Employers Mutual Liabil-

ity Co.,57 the claimant contended before the board that he was entitled

to compensation by virtue of an occupational disease and in the court

of appeals it was insisted that an award of compensation could also

be sustained on the ground of accidental injury. The claimant was
employed as a cement spreader and after working for several years
his legs became infected as a result of having to stand frequently in

loose concrete. The court summarily disposed of both contentions by
observing that the evidence established that none of the poisons listed

in the occupational disease sections 58 were in cement and that in any
view of the evidence, a finding of accidental injury could not be sup-

ported. If workmen's conpensation has any justification at all, it

should cover occupational disease as such as well as personal injury by
accident.5 9 The disability of the cement spreader is entitled to the

same protection which is now extended to broken bones and heart
attacks. It would be a simple matter to amend the Georgia act in order
to obtain general coverage.

Procedure. (1) Modification of awards. A troublesome question that
tends to reappear too frequently is the meaning of the provision of

the compensation act'; which permits the reopening of awards due
to change of conditions. In General Motors Corp. v. Dempsey,6 ' the

claimant received a compensable injury and after a hearing an award

was made for medical expenses only as there had been no loss of
wages. The award, however, stipulated that "maximum improvement

had not been reached, and that a fusion operation might be neces-
sary." Thereafter, in a proceeding to determine change of condition,

the deputy director ruled, apparently on the basis of res judicata,
that the board was without jurisdiction to entertain the applica-

tion. This was reversed and remanded by the court on the ground

56. Fuliner N,. Aetna Casualty Co., 85 Ga. App. 102, 68 S.E.2d 180 (1951). It seenis
unfortunate that the majority opinion shoutld have relied principally upon i
case that involh ed primarily the "going and coming rule-: see Savanniah River
Lumber Co. v. Bush, 37 Ga. App. 539, 140 S.E. 899 (1927). Mioreoer, in this
case the court was affirming the findings of the board and not resersing. Also,
the hope is expressetl that the elimination of the presumption in nightwatch-
men cases, and those occupying similar jobs, is not permanent.

57. 93 Ga. App. 288, 91 S.E.2d 389 (1956).
58. Ga. Laws 19,16, pp 102-106, G\. CODE ANN. 114-803 (Supp. 1955).
59. For an excellent discussion, see LARSON, WORKMEN'S COMPE.NSAriON LAV § 41.00

et seq.
60. Ga. Laws 1943, pp 167-169. GA. CODF ANN. § 114-709 (Supp. 1955).
61. 93 Ga. App. 423, 91 S.E.2d 850 (1956).
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that where an award is made for compensatiol in the original hearing,
it may thereafter be reviewed for change of condition.- It would

seem that in addition to the code section authorizing a reopening,
that the language of the first award retained jurisdiction in order
to determine the progress of the claimant. In Travelers Insurance Co.
v. Haney132 the claimant received a compensable injury and the board

approved an agreement for compensation based on temporary total
disability. Later claimant applied for a hearing to determine whether
maximum improvement had been reached and a deputy director found

that claimant was totally and permanently disabled. Thereafter, upon
defendant's request, the claimant submitted to a physical examination
but refused to undergo a myelogram. Subsequently the claimant insti-
tuted a proceeding for a lump sum settlement and defendant answered
by requesting that the lump sum settlement be postponed until a
determination could be made on change of condition and whether
claimant's refusal to take a mvelogram was reasonable. The board
ruled that the finding of permanent and total disability was res

judicata, thereby eliminating the preliminary questions, and granted
the lump sum settlement. The award of the board, much of which
aippears in the court's opinion, is significant because of its discussion
of the administrative difficulties involved in unlimited reopenings and
the conclusion that such was not the legislative intent. The court dis-

posed of the case by ruling that the failure to grant a hearing on the
preliminary questions was reversible error and noted that possible
harassment from a multiplicity of reopenings was a matter for legis--
lative attention. This decision is vastly important for the reason that
the court carefully pin points the meaning of the reopening section,

exploring its general provisions and particular limitations, and does so
for the obvious purpose of eliminating confusion at the board level.
Even the lump sum settlement was listed as within the purview of
reopening and modification. Two additional eases were decided during
the survey period which involved change of condition. In Fortson v.
American Snret), Co.,'3 a settlemen t-agreement was treated as subject

to modification and in MIanufactnrers Casualty Co. v. Huskins, 4 it
was held that an award of compensation was res judicata except as to
change of condition which could be relitigated within the time limits
set by the act.

(2) Evidence. In Campbell v. Pure Oil Con/any,65 the claimant al-

62. 92 Ga. App. 319, 88 S.E.2d 492 (1955).
63. 92 Ga. App. 625. 89 S.E.2d 671 (1955).
64. 93 Ga. App. 10. 90 S.E.2d 604 (1955).
65. 92 Ga. App. 523, 88 S.E.2d 650 (1955).
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leged that although he was nominally employed by the Wofford Oil
Company, he was actually an employee of defendant, and to establish
the relation he offered in evidence a copy (duplicate or triplicate
original) of a statement given by him by the defendant at the time
of his discharge which itemized the contributions he had made to the

-retirement program which would tend to establish the employment
when the injury occurred. This evidence was excluded by the board
and an award was made denying compensation on the ground of fail-
ure to prove the employment relation. The court's reversal seems
proper in view of the rule about duplicate originals, made by the
same stroke of the pen or typewriter, which are classed as primary
evidence.

(3) Function of board. Certainly a prime function of the board is to
make findings of fact and generally such a function is placed exclu-
ively in the board. Without a finding, it is impossible to properly
evaluate the award or to determine whether the proceeding accords
with statutory limitations. 6 During the survey period, the following
situations were presented in a series of cases: (1) When the board fails
to make any finding whatsoever; (2) Where the board makes an
erroneous finding; (3) Where evidence referred to by the board is not
in the record.

In Ideal Mutual Insurance Company v. Ray,6 7 the claimant was en-
gaged in lifting heavy packages of cheese from the floor to a table aver-
aging about 10,000 lbs. per hour. Claimant noticed a slight pain in his
leg which grew progressively worse. He went to a doctor who diagnosed
his condition as a "cold in the leg" and advised rest. Whereupon claim-
ant took his vacation, and upon his return visited the doctor again,
and this time x-rays were made from which a ruptured intervertebral
disc was discovered, and claimant was hospitalized under traction.
His condition has remained painful and he can find no work. All the
medical testimony was to the effect that the lifting caused the ruptured
disc, but claimant could not designate the specific time and place when
he first felt the pain nor could he connect it with any particular event
in his work. The single director made extensive findings and awarded
compensation. The board, without making independent findings mere-
ly reversed the director, playing the role of a reviewing court. On ap-
peal to the superior court, the board was reversed on the ground that
the evidence demanded an award for claimant. In the court of appeals
it was decided that due to the fact that claimant's case was based on

66. For an excellent discussion, see DAVIs, ADMINISTRATIVE LAW, Ch 13 (1951).

67. 92 Ga. App. 273, 88 S.E.2d 428 (1955).
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circumstantial evidence, and nothing was offered to show claimant's
activities when off the job, the evidence did not demand an award
for claimant, hence the superior court's reversal was affirmed but for
the reason that the board failed to make a finding, the case was
returned to the board for such purpose. The court pointed out that
an appeal from a single director to the board was a "de novo" pro-
ceeding, and the board was charged with the duty to make findings,
and that this could be done either by adopting as its own the findings
of the single director or else by making an independent finding.68

For example, in Roberson v. Lumbermen's Mutual Casualty Com-
pany,69 a case involving change of condition, the order of the board
which stated that after a full review of the record it was of the opinion
that the finding and award of the director were in keeping with the
law and the evidence was deemed sufficient.70

In Wisebram Department Store v. Bauman,71 the claimant reached
up to remove merchandise from a high shelf and more than was ex-
pected came tumbling down, resulting in an injury to her back. She
visited a doctor, and was thereafter hospitalized for surgery because
of a variety of ailments classified as "female disorders." She recovered
from the surgery and has returned to work. In a proceeding for com-
pensation, claimant introduced testimony to show that she suffered
a compensable injury from the accident independent of the female
disorders. An award of the board denying compensation was based
wholly on a finding that the conditions corrected by surgery were not
caused or contributed to by the "accident". The award was reversed
by the superior court for reasons which are not given, and the court of
appeals reversed the superior court and affirmed the board's award
on the ground that if an award was "authorized" it was binding even
though based on an "erroneous finding and conclusion of fact." It is
difficult to understand how an award could be "authorized" unless
based on proper findings. If the meaning is that there is evidence to
support the award, then the necessary findings are impliedly supplied
by the court and the functions of the board are usurped. Apparently,
the court was reluctant to dispose of the issue in this fashion, observing
that they were bound by the rule of American Mutual Liability In-

68. The court granted leave to both sides to strengthen their contentions by addi
tional testimony before the board. This proceeding should be known as the
"case of reversals" and the end is not in sight.

69. 92 Ga. App. 572, 89 S.E.2d 270 (1955).
70. The observation by the court that the failure of the board to set forth the

facts as found by it does not require a rehearing is disturbing. If the board
adopts the findings of the director, then there has been no failure by the board
to make a finding.

71. 92 Ga. App. 587, 89 S.E.2d 547 (1955).
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surance Company v. Sisson,72 in which the supreme court reversed a

contrary holding by the court of appeals, and noting that the only
remedy is for the General Assembly to expand the scope of the judicial
review. Possibly, there are two ways in which the rule of the Sisson case
might be avoided. First, in the headnote attached to such case it is
said that where the board makes findings based on evidence, such
finding is conclusive even though the board should make other find-
ings which are erroneous if not essential to the judgment. In view
of the fact that in the present case the board's only finding was erro-
neous, or at least inappropriate, there is ample ground to distinguish
the case. Second, the current compensation act authorizes the superior
court to set aside the order or decree of the board if the facts found
by the board do not support such order or decree.73 A reasonable in-
terpretation of this provision should include erroneous findings, and
when the superior court fails to set aside the decree or order, such
failure ought to be correctable by the court of appeals. If this interpre-
tation seems strained, then the provisions that orders and decrees
should be set aside when "contrary to law" should be sufficient. 74

An example of what can be done to correct an erroneous performance
of the board's function is presented in Employers Liability Insurance

Corp. v. Hallifield,75 a case decided during the survey period. Claim-
ant received a work connected injury and was paid compensation for
total disability for approximately eight months. At a hearing to de-
termine what further amounts were payable claimant testified in detail
as to her physical condition and capacity to work and a medical expert
who had treated claimant testified that she was disabled about 25
to 30 percent from injury to her back. The board made an award for

permanent partial disability of 30 per cent and this was reversed by
the superior court on the ground that "the facts found do not support
the order or decree." The court of appeals affirmed the judgmnent of
the superior court, pointing out the difference in computing disability
when the injury is to a member and when the injury affects the body.7 6

Even though in this case it would be difficult to accurately classify
the board's error (it seems to be only a misapplication of law) at
least it demonstrates broad judicial control over the board's activities.

In Field v. Liberty Insurance Company,77 the findings of fact by
the board were based on evidence not in the record nor was it a mat-

72. 198 Ga. 623, 32 S.E.2d 295 (1945). This decision ought to be limited at least to
the "particular facts."

73. GA. CODE § 114-710 (3) (1933).
74. GA. CODE § 114-710 (5) (1933).
75. 93 Ga. App. 51, 90 S.E.2d 681 (1955).
76. Compare Code sections 114-406 and 114-404, 114-405.
77. 92 Ga. App. 621, 89 S.E.2d 573 (1955).
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ter for official notice. The employer received a severe work connected
injury, but was able to attend a union meeting a few days later. While
at the meeting he suffered a fatal heart attack, which raised the
question of whether the job injury caused or precipitated the final
seizure. IMedical testimony apparently was extensive but in sharp
conflict. One doctor, offered by the employer, had performed an
autopsy, and he testified at length as to his findings and report, con-
cluding that there was no connection between injury and heart attack.
The autopsy was not placed in evidence. In its findings of fact the
board stated that it was the opinion of the majority that the "autopsy
is the highest and best evidence in the record of the case, which
together with other evidence in the record, shows no connection or
proximate cause of death as a result of the accident . . ." The court of
appeals affirmed the board order which denied compensation and
justified its action by using jury verdicts as an analogy, concluding that
the board's findings were really based on the evidence adduced in
reference to the autopsy and not on the autopsy itself., s

The basic reason, of course, for administrative tribunals, is to create
a board of experts to whom the indulgencies usually granted to inac-
curate jury verdicts will not be needed, and to make fact finding as
scientific as possible. The jury verdict is not accompanied with a
meticulous finding of preliminary and ultimate facts with a reference
to testimony in support thereof. Not every error of course that occurs
in an administrative proceeding should require correction, and to do
so would frequently amount to "marching the king's men up the hill
and then marching them down again."' T But in this case it would
seem that the claimant is entitled to a finding on the record and
should not be bound by a finding based on a report that is not in
evidence and upon which the fact finder places particular emphasis.

An amusing situation arose in Nowell v. Employers Mutual Liability
insurance Company,"0 a case involving an occupational disease. Acting
pursuant to the code, the single director submitted the question to
a medical board consisting of three doctors.8 1 After a hearing the mem-
bers of the board, by a personal letter written to the director, voted

78. The court employed Code § 110-105 which reads, "Vedicts shall have a reason-
able intendment, and shall receive a reasonable construction and shall not be
avoided unless from necessity." It should be remembered that boards are
always in session, do not have to be selected and summoned, that they are paid
regularly and they do not have to put aside their regular business in order to
serve.

79. Frankfurter. J.. dissenting in City of Yonkers v. United States, 320 U. S. 685,
64 S. Ct. 327, 88 L. Ed 400 (1944).

80. 93 Ga. App. 288, 91 S.E.2d 389 (1956).
81. Ga. Laws 1946, pp 102, 114, GA. ConE ANN. § 114-822 (Supp. 1955).
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two to one for claimant, and the director entered an award of com-
pensation. The board remanded the case to the doctors on the ground
that their decision could not be made individually but- must be made
institutionally. On the second attempt, the medical board handed in a
joint report denying compensation and such was the final determina-
tion in the case. After the compensation board had made an award
based on the second medical report, one of the doctors wrote a letter
to the board dissenting from the joint report and stating that an
injustice had been done to the claimant. The board informed the doc-
tor that the case could not be thus reopened.8 s

Miscellaneous. Several decisions handed down during the survey
period are placed in a miscellaneous category purely for reasons of con-
venience. In Ogden v. Clark Thread Company,8 3 a claim was filed and
a request for a hearing was granted. Thereafter, a counsel for claim-
ant requested that the application for a hearing be dismissed without
prejudice and this request was granted. Over two years later claim-
ant's counsel made application for a hearing which was denied by the
board on the ground that the statute of limitations had run. This was
reversed by a ruling to the effect that the statute limited the time for
filing the claim and had no effect on the time at which a hearing might
be held. In Blue Top Cab Co. v. Donaldson,8 4 in a proceeding brought
by a widow to obtain death benefits, the board made an award both for
her and a minor son. The bill of exceptions failed to name the son
as an interested party and there was nothing to indicate that service

of the bill had been made on anyone except the widow, and this was
done in her individual capacity. According to the court of appeals,

either ground was a sufficient basis for dismissal.,-

In Globe Indemnity Company v. Reid, 6 it was decided that any ad-
missions contained in an agreement for compensation between an
employer and employee were binding even after the death of the em-

ployee and that the right of the widow to death benefits was a deriva-
tive and not an original cause of action. The court also recognized the
claim of an acknowledged illegitimate offspring and selected a proper

spouse from two competing claimants. The court favored the one
who was "oldest in point of time" and who had participated in a

82. A board of laymen, operating infrequently on a part time basis, should be
provided with enough legal advice so that they may proceed in accord with
the form of law.

83. 93 Ga. App. 227, 91 S.E.2d 191 (1956).
84. 93 Ga. App. 366, 92 S.E.2d 23 (1956).
85. This seems to be an area in which those interested in improving appellate

procedure should consider changes.
86. 92 Ga. App. 828, 89 S.E.2d 905 (1955).
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ceremonial marriage. In Grooms v. Globe Indemnity Company,87 a
selection had to be made between an alleged wife and a sister of the
deceased. After an interesting tussle between the board and the
superior court, the court of appeals, acting ex proprio vigore, termi-
nated the matter in favor of the sister. In Woodrun v. American Mu-
tual Insurance Company,"' a case transferred to the supreme court due
to an even split in the court of appeals, the job of the court was to
make a selection not between competing claimants, but between com-
peting presumptions. The "widow" of the deceased employee intro-
duced evidence to show that she married the deceased in 1927 and she
also testified that she entered into a ceremonial marriage with a
different person in 1943. The court noted that when a marriage has
been established it will be presumed to have continued, and also,
that where a person contracts a second marriage, it will be presumed
that the first marriage has been dissolved. The court affirmed an award
denying compensation, selecting the second presumption (i. e. that
the first marriage has been dissolved) as preferable, and in doing so
found it necessary to specifically overrule Neely v. Tennessee.8 9 Retro-
active law making by an administrative agency may always be cor-
rected by judicial review but as yet there is no solution for retroactive
law making by a court.

87. 92 Ga. App. 387, 88 S.E.2d 504 (1955).
88. 212 Ga. 386, 93 S.E.2d 12 (1956).
89. 145 Ga. 363, 89 S.E. 325 (1916).
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