
TORTS

By FRANK C. JONES*

Approximately 100 cases were decided in this field during the
survey period. Although the great majority effected no appreciable
change in the substantive law, many of the decisions are of some
general interest because of the factual situations involved, and an
attempt is here made to cite and briefly indicate the nature of such
cases. A small number are of considerable importance-these are
discussed in greater detail.

These factual situations varied, as usual, according to the range of
possibilities of human experience, and it might be observed that the
allegations of negligence also varied according to the ingenuity of
counsel. At least one half of the cases were decided on general
demurrer; while the applicable rules of construction are fundamental
and settled, the writer was impressed, after a careful study of a years
output, with the determinative effect of their application and the
fact that it was sometimes difficult to completely reconcile apparently
inconsistent approaches.

Three statutes of limited importance were enacted at the 1956 ses-
sion of the General Assembly. Venue of a tort action against a
corporation publishing a newspaper, magazine or periodical was
fixed in any county where such publication is regularly delivered to
more than 50 subscribers, with provisions for service by second original
on a domestic corporation having no agent or place of business in
the county and upon a foreign corporation by serving the Secretary
of State.1 The Motor Vehicle Safety Responsibility Act was amended
in a number of respects.2 Finally, an act was passed providing that
a parent having custody and control of a minor child under the age
of 17 shall be liable for the willful and wanton acts of vandalism of
said minor, it being specifically stated that the act shall not be
construed to affect liability under the "family-purpose car doctrine"
or any other existing statute.3
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1. Ga. Laws 1956, p. 4.
2. Ga. Laws 1956, p. 543.
3. Ga. Laws 1956, p. 699.
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While traditional classification of the cases is generally employed
in this presentation, some cases have been grouped together simply
because of the factual situations, the nature of the parties, or the
results.

TROVER

It was held that an action in trover lay against a party who, with
constructive notice that the plaintiff held title to an automobile under
a bill of sale, purchased the automobile and, claiming it as his own,
sold it to a third person.4 Recovery was also deemed proper in a suit
by the true owner of an automobile against a used car dealer who
sold it where the defendant had notice of the plaintiff's claim
prior to parting with possession, although the defendant had pur-
chased the vehicle in good faith and without notice of the plaintiff's
claim from a bailee of the plaintiff who had no authority to dispose
of it.5

DEFAMATION

In an action for slander against a college president who allegedly
accused a student of larceny in the presence of another, it was held
that the privilege of the defendant, while making an official investiga-
tion of college thefts, was conditional and not absolute.6  It was
pointed out in Fowler v. State7 that a public servant is not insulated
against criticism, either just or unjust, since his very position involves
the inherent risk of being criticized for his acts, but if the criticism
gets into the field of libel he may, like any other citizen, seek redress.
In Davis v. Macon Telegraph Publishing Company s the plaintiff
alleged that he had been libeled by a newspaper account which stated
that a named person "and his brother" had been arrested for possessing
illicit whiskey, in that he was the only brother of the named person
who had ever resided in the county and that he was not present at
the time and place referred to in the article. The court of appeals, in
holding that the trial court erred in sustaining a general demurrer,
concluded that while the words of the article were innocent in them-
selves they could be shown by colloquium and inducement to be

4. Rogers v. The Citizens Bank, 92 Ga. App. 399, 88 S.E.2d 548 (1955).
5. Fowler v. Kragel, 93 Ga. App. 403, 91 S.E.2d 794 (1956). The issue ordinarily

being one of title, it was held in Abney v. M. B. Thomas Auto Sales Coin
pany, Inc., 93 Ga. App. 224, 91 S.E.2d 189 (1956) that a general demurrer
should have been sustained where it appeared from a proper construction of
the petition that the plaintiff did not have title to an automobile in question.

6. Davidson v. Walter, 93 Ga. App. 290, 91 S.E.2d 520 (1956).
7. 93 Ga. App. 883, 93 S.E.2d 183 (1956).
8. 93 Ga. App. 633, 92 S.E.2d 619 (1956).



MERCER LA II REVIEIV[

libelous and that sufficient facts were set forth in the petition to
raise a factual issue.

FRAUD AND DECEIT

Although ordinarily an action will not lie for a false representation
as to a future event, a cause of action is stated when the false repre-
sentation is made by one who knows at the time that such event will
not take place. This principle was applied to a representation that
a certain transaction would be closed.within a given time limit,9 and
that building permits could be obtained for certain lots.' 0 Where
the distributor of a furnace represented to a purchaser that the furnace
was not dangerous and would function properly, such representation
implied knowledge and the distributor assumed the duty of discover-
ing any defects, and a cause of action was stated where it was alleged
that the furnace exploded from a latent defect that could have been
discovered by a proper inspection and test before it was sold." It
must appear in an action for fraud and deceit that the plaintiff was
diligent to ascertain the true facts. In Scott v. Fulton Nat'l Bank,'2

it was held that the plaintiff was not entitled to rely upon the advice
of an officer of the defendant bank where no confidential relationship
existed, and that he was inder a duty himself to investigate the true
financial condition of a corporation in which he proposed to invest.

In an action based on an alleged tortious conspiracy to drive the
plaintiff from the defendant's business, ruin his prestige and prevent
him from becoming a competitor, it was stated that the gist of such
an action is not the conspiracy but the tortious act perpetrated and the
damage flowing therefrom, and that a general demurrer was properly
sustained where the petition did not show any injury resulting from
the alleged conspiracy.1 3

"SLIPPING, TRIPPING, AND FALLING"

While no single decision in this field is of particular interest a brief
recital of the nature of the suits might be of interest. It was held that
a cause of action was stated where a customer slipped on a cafeteria
floor polished with "transparent and invisible" wax,' 4 where a patient
slipped on a highly polished, slick, and insufficiently illuminated

9. Hill v. Stewart, 93 Ga. App. 792, 92 mE.2d 829 (1956).
10. Patterson v. Correll, 92 Ga. App. 214, 88 S.E.2d 327 (1955).
11. Chitty v. Horne-Wilson, Inc., 92 Ga. App. 716, 89 S.E.2d 816 (1955).
12. 92 Ga. App. 741, 89 S.E.2d 892 (19i5).
13. Fellton v. Orkin Exterminating Co., Inc., 92 Ga. App. 186, 88 S.E.2d -ifi:

(1955).
14. Young Women's Christian Association v. Barnett, 93 Ga. App. 322, 91 S.E.2d

381 (1956).
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hospital floor, 15 and where a customer fell on a concrete floor of a
garage which was poorly lighted and made slippery by oil and gas.' A
7 year old patron who fell from a theater banister was not an invitee
for the purpose of climbing upon it, the banister was not a dangerous
instrumentality or an attractive nuisance, and there was no breach of
duty by the theater in the absence of knowledge of the child's perilouis
situation.', In another case where a patron fell from a theater balcony
when she reached to grasp a non-existent guard rail on leaving the
theater, it was held that the facts showed an "hallucination" rather
than an optical illusion and stated no cause of action.' A cause of
action was stated by a 6 year old child who tripped over a platform
scale in a theater corridor in view of the allegations as to the light
and shadow conditions and the nature and use of the premises, 19 and
by an employee who fell while descending rough and worn wooden
steps in semi-darkness, there being no floor covering, safety tread or
handrail. 20  In an action against a municipality based on a fall on
defective steps connecting a sidewalk with the street, it was held that
the petition showed on its face that the plaintiff could have seen the
defective condition and failed to exercise ordinary care for her own
safety.2 1 Applying the rule that one who knowingly and voluntarily
takes a risk of physical injury, the danger of which is sO obvious that
the act of taking such risk, in and of itself amounts to a failure to
exercise ordinary care and diligence for his own safety, cannot hold
another liable, it was held that a construction worker who fell from
a materials hoist was contribtitorily negligent in using that means ol
getting to an upper floor of a building under construction.2 2

MASTER AND SERVAN T

Possibly the most important single decision during the survey period
was the case of Shropslire v. Cayio, 2 3 where it was held that the bail-
Inent of an automobile to i service station lor washing and lubrication
was for the benefit of the owner as well as for the benefit of the service
station and, while [eing returned to thc owner by a service station
attenlant, the vehicle was being operated for the "benefit of such

15. Star %. Emory Un ivcrsity, 93 Ga. App. 864. 93 S.E.2d 399 (1956).
16. C. A. Trussell Motor Company v. Haygood. 94 Ga. App. 40, 93 S.F.2d 41

(1956).
17. Augusta Amusements, Inc. v. Powell, 93 Ga. App. 752, 92 S.E.2d 720 (1956)
18. Reynolds v. Mion &- Murray Co., 93 Ga. App. 37, 90 S.E.2d 593 (1955).
19. Atlanta Enterprises, Inc. v. Douglass, 93 Ga. App. 237, 91 S.E.2d 296 (1956)
20. Goldsmith v. Hazelwood, 93 Ga. App. 466, 92 S.E.2d 48 (1956).
21. White V. City of Manchester, 92 Ga. App. 642, 89 S.E.2d 581 (1955).
22. Youngblood v. Henry C. Beck Company, 93 Ga. App. 451, 91 S.E.2d 796 (1956).
23. 94 Ga. App. 37, 93 S.E.2d 586 (1956).
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owner" within the meaning of the recent statute making an owner
liable for injuries inflicted by a motor vehicle if the same was at the
time being operated for his benefit.2 4 While recognizing that the
facts did not show that the service station attendant was the agent
of the owner and that in previous decisions involving the same facts
it had held that no cause of action was stated,25 the court of appeals
nevertheless concluded that the effect of the recent statute was to
extend the liability of owners of motor vehicles. While this decision
may have far reaching application in other types of factual situations,
the court did limit its holding by indicating that the benefit conferred
must be a substantial one.

Without questioning the soundness of the decision, it might easily
be conjectured that the proponents of the statute had in mind another
specific type of factual situation to which it might apply and may not
have contemplated that it would make the major change in the law
indicated by this decision. In the case of Carter v. Bishop,26 the court
of appeals ruled that the owner of a truck engaged as a common
carrier is not relieved from liability to one injured in a collision
between the truck and an automobile merely because of the fact that
at the time of the collision the truck was being driven by an unauthor-
ized person . in violation of the owner's rule, where the regular driver
permitted the unauthorized person to drive the truck while the
regular driver slept in it and the truck "was being operated for the
benefit of the owner". The decision was reversed by the supreme
court,2 7 which held that the master would not be liable under these
circumstances unless the act of the servant employing the substitute
driver be ratified by the master. Since the last clause of the 1955 act
(this being the only part which changed the existing law) used almost

the identical language of the court of appeals decision, to-wit "if said
motor vehicle ,is being operated for the benefit of such owner", and
since it was enacted within a short time after the supreme court's
reversal, it is probable that there was a connection between the two.

Each of the four decisions involving the family purpose doctrine
illustrated that liability under this doctrine rests upon the same
principles of law as that governing master and servant or principal
and agent. A petition which merely alleged that a father owned an
automobile involved in a collision and that his minor son was driving
it for the son's pleasure was insufficient in the absence of further

24. Ga. Laws 1955, p. 454, GA. CODE ANN., § 68-301 (Supp. 1955).
25. See, for example, Fisher v. Clark, 60 Ga. App. 744, 5 S.E.2d 249 (1939).
26. 87 Ga. App. 554, 74 S.E.2d 562 (1953).
27. Carter v. Bishop, 209 Ga. 919, 76 S.E.2d 784 (1953).
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allegations that the father kept the motor vehicle for the comfort
and pleasure of his family and had either expressly or impliedly
authorized its use by his minor son. 2s Even with these -allegations,
it was held in two cases on general demurrer that a family head was
not liable where a son lent the automobile to another, it not appearing
that the son was expressly or impliedly authorized to appoint a subag-
ent for this purpose.29 In Baker v. Shockey'1 a husband was held not
liable for the negligent operation of an automobile by his wife where
the wife had purchased it with her own funds and he did not have
or exercise any right of control, even though the husband did furnish
gasoline and oil for its operation, there being no evidence as to the
wife's agency otherwise.

PROXIMATE CAUSE

A number of quite interesting decisions were rendered on this
subject, particularly as to the duty to anticipate an intervening act of
negligence on the part of another.31  In Blunt v. Spears3 2 a guest
jointly sued his host driver and a telephone company, alleging the
latter had erected a pole within four inches of the paved portion of
a highway which had no raised curb, that the host driver had fallen
asleep and his car had thereupon run off the highway and traveled
for 60 feet along the shoulder, and that the left front of the car col-
lided with the pole. The court of appeals decided that the negligence
of the telephone company was not too remote to be considered a
proximate cause, basing this on the principle that if the company
should have anticipated that injury would result from the location
of the pole it would be immaterial that it did not anticipate the

28. Yancey v. Munda, 93 Ga. App. 230, 91 S.E.2d 204 (1956).
29. Mason v. Powell, 92 Ga. App. 496, 88 S.E.2d 734 (1955) it was alleged that

the son had permitted a young child without a driver's license to operate the
mother's automobile but it did not appear from a construction of the petition
that she knew or should have known that such child had been driving the
automobile, and there were no facts showing negligence on her part in
relinquishing the possession of the automobile to her son. The same principle
was applied in Johnson v. Bryant, 93 Ga. App. 44, 90 S.E.2d 587 (1955) , where
it was held that this defect was not remedied by the further allegations that
the father had intrusted the automobile to his son to enhance his prestige and
"that this authorization included permission for his son to lend the automo-
bile to other persons." In neither of these cases was the son present in the
automobile and directing its control and direction as appeared, for example.
in Golden v. Medford, 189 Ga. 614, 7 S.E.2d 236 (1940) and Cohen v. White-
man, 75 Ga. App. 286, 43 S.E.2d 184 (1947).

30. 93 Ga. App. 595, 92 S.E.2d 314 (1956).
31. The general principles as to joint tortfeasors are set forth in Harrison v.

League, 93 Ga. App. 718, 92 S.E.2d 595 (1956). In Smith v. Harrison, 92
Ga. App. 576, 89 S.E.2d 273 (1955), it was observed that where it appeared
that the drivers of two automobiles came in view of each other at the same
time, the act of neither could be deemed an intervening cause.

32. 93 Ga. App. 623, 92 S.E.2d 573 (1956).
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particular manner in which this injury did occur. The court referred
to certain earlier cases33 as having confused the problem by injecting
"the idea of anticipation in relation to proximate cause." Subsequent

to the survey period the supreme court granted certiorari and reversed
this decision. 34  It decided that the petition sufficiently alleged
negligence but that the placing of the pole was not a concurring proxi-

mate cause since it affirmatively appeared that the left side of the
automobile hit the pole and would have collided with it had the pole
been four feet, or more, from the curb line.

In Richards and Associates, Inc. v. Studstill,-3 - a suit by a guest
jointly against his host driver and a contractor who had negligently
replaced a stop sign at an intersection so that it faced ninety degrees

away, it was held that the alleged gross negligence of the host in
looking from side to side rather than ahead as he approached the

intersection did not constitute such an independent intervening act
as to "insulate" the contractor, since the petition further alleged

that had the sign been properly erected the host driver, inattentive
as she was, would have seen it and could have stopped before entering

the intersection.
30

On the other hand, in an action by an invitee against a host driver
which alleged that when a truck driven by another defendant and
traveling at 65 MPH was one hundred yards behind, the host's action
in "suddenly" slowing her speed from 35 to 30 MPH was held not

to be a concurring proximate cause of the resulting rear end collision.-7

It was decided that there was no duty on the part of a gas company
which had left an iron pipe on a lawn to anticipate the intervening
act of negligence of the operator of a power lawn mower, which struck

the pipe and threw it against the plaintiff.3 8  A trucking company
which unlawfully blocked a city street was held to be under no duty

33. Specifically citing Stallings v. Georgia Power Co., 67 Ga. App. 435, 20 S.E.2d
776 (1942).

34. Southern Bell Telephone &- Telegraph Company v. Spears. 212 Ga. 537, 93
S.E.2d 659 (1956).

35. 92 Ga. App. 853. 90 S.E.2d 56 (1955).
36. § 68-1617 of the Uniform Act, to the effect that no person shall without lawful

authority alter, injure or remove any traffic-control device, was construed to
apply to streets and highways within the corporate limits of municipalities as
well as without, and whether the traffic-control device is erected by authority
of the State Highway Department or by local municipal authorities (as in
this case).

37. Young v. Truitt, 93 Ga. App. 143. 91 S.E.2d 115 (1955).
38. Taylor v. Atlanta Gas Light Company, 93 Ga. App. 766, 92 S.E.2d 709 (1956).

Although the petition alleged thaC the color of the pipe made it blend with
the grass and, therefore, made its presence difficult of detection by an ordinary
person but that it could have been easily detected by one experienced in
handling such pipe, the court said the petition was defective in failing to
allege that the operator of the mower did not know of its presence and was
not himself experienced in handling such pipe.

[Vol. 8



to anticipate that a driver approaching from the rear and unable to

pass by would thereupon negligently back away from the blockade
without keeping a lookout to the rear and strike a pedes-trianA °

RAILROAD CASES

Although it was stated in one recent decision that "general rules
of negligence law apply to personal injury cases generally whether the
vehicle involved is an automobile, a train, a streetcar, or an airplane",
it seems particularly appropriate to the writer to classify and discuss
tinder a single heading all decisions involving railroad accidents. A
total of ten such decisions were rendered in the survey period.

Several involving collisions at public crossings were of no particular
significance, it being held simply that a cause of action was stated
under the facts.40 In an interesting decision involving a collision at
a private passageway which was allegedly used habitually, with know-
ledge and without disapproval of the railroad, 41 it was held that the
railroad, in order to extinguish the statutory "presumption" of neglig-
ence, 42 must introduce some evidence to negative each of the allega-
tions of negligence contained in the plaintiff's petition.43 In George
A. Fuller Construction Co. v. Elliott44 it was concluded that a cause
of action was stated against each of two railroads where a passing
motorist jumped from his automobile, dashed to the site of runaway
freight cars and attempted to avoid a collision between them and an
approaching train, the petition being predicated on the rescue doc-
trine.45

39. Davis v. City of Toccoa, 93 Ga. App. 155, 91 S.E.2d 89 (1955). The general
demurrer of the city. which was alleged to be negligent in permitting the
blockade, was sustained on the same theory.

40. Southern Railway Co. v. Grant, 93 Ga. App. 185, 91 S.E.2d 99 (1956) ; Atlantic
Coast Line Railroad Co. v. Clark, 93 Ga. App. 278, 91 S.E.2d 386 (1956); Mc-
Phail v. Atlantic Coast Line Railroad Co., 93 Ga. App. 599, 92 S.E.2d 558
(1956).

41. Georgia Southern & Florida Railway Company v. Wilson, 93 Ga. App. 94, 91
S.E.2d 71 (1955).

42. GA. CODE, § 94-1108 (1933).
43. The contentions in the amended motion for a new trial that such evidence

had been introduced were not considered because the evidence was not set
out in the grounds or attached as an exhibit.

44. 92. Ga. App. 309, 88 S.E.2d 413 (1955). This decision is also of interest in that
the court of appeals squarely held, for the first time to the writer's knowledge,
that general averments in an answer to the effect that the death of plaintiff's
husband was caused solely by his own negligence, that he failed to exercise
ordinary care for his own safety, etc. are not subject to special demurrer as
being conclusions or too vague and indefinite.

45. In a later decision involving the same accident, Southern Railway Company
v. Elliott. 93 Ga. App. 370, 91 S.E.2d 775 (1956), it was further held that the
petition, as amended before the remittitur in the previous case was made the
judgment of the trial court, stated a cause of action against a construction
company which was allegedly negligent in failing to properly set the brakes
on the freight cars.

1956) TORTS
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Three decisions involved plaintiffs who were injured in the same
collision between an automobile and a tiain at a crossing.46 One of
these, Atlantic Coast Line Railroad Company v. Coxwell47 is highly
significant. The plaintiff, a guest, filed suit jointly against his host
and the railroad, alleging briefly that the host was driving at night
at approximately 45 MPH following another vehicle, that as the
automobiles neared the grade crossing of the defendant railroad the
host passed the other vehicle, that as he was completing the pass he
turned on the bright lights of his automobile and then immediately
observed the railroad's boxcars which were standing and blocking the
crossing with no lights or other warning, that the host applied his
brakes and veered to the right but due to loose gravel on the highway
was unable to obtain good traction and collided with the boxcars,
that visibility was impaired on account of fog, smoke, and extreme
darkness, that there was no guard, warning, or signal device and no
bell was tolled. It was further alleged that the host failed to heed a
railroad crossing sign located 481 feet from the crossing and that he
was proceeding at an unsafe and unlawful speed. From a companion
case it appears that the host testified that when he first turned on
his bright lights he could see the boxcars and at that time they were
approximately 120 to 130 feet away.

While the judgment of the trial court in favor of the plaintiff was
reversed because of other errors, the court held that a general demurrer
to the petition by the railroad was properly overruled and that the
evidence made a jury question as to its liability. Recognizing that
there were earlier cases seemingly in conflict, the court of appeals ex-
pressly overruled a long line of decisions beginning with Brinson v.
Davis4" and including the fairly recent case of Georgia Northern

Railway Company v. Stains,49 in each of which it had been held as to

46. Atlantic Coast Line Railroad Co. v. Marshall, 93 Ga. App. 134, 91 S.E.2d 96
(1955); Atlantic Coast Line Railroad Co. v. Clements, 92 Ga. App. 451, 88

S.E.2d 809 (1955); and Atlantic Coast Line Railroad Co. v. Coxwell, 93 Ga.
App. 159, 91 S.E.2d 135 (1955).

47. See footnote 46, supra.
48. 32 Ga. App. 37, 122 S.E. 643 (1924).
49. 88 Ga. App. 6, 75 S.E.2d 833 (1953). Another case in the survey period, Georgia

Northern Railway Co. v. Hathcock, 93 Ga. App. 72, 91 S.E.2d 145 (1955),
where it was held that the evidence supported a verdict for the plaintiff.
involved the same collision as in the Stains case, the plaintiff also being a
guest. The court apparently did not question the soundness of the Stains
decision but distinguished it by pointing out that in Hathcock there was evi-
dence that the train and the host automobile were attempting to enter the
crossing at the same time and said there was no duty on the part of the host
driver to anticipate the negligence of the railroad, whereas in the Stains deci-
sion the petition showed that the train was standing stationary upon the
crossing and there was nothing to preclude the host driver from seeing it and
thus the host's negligence was the sole proximate cause of the collision.

[Vol.



a plaintiff guest that the sole proximate cause was the negligence of
the host driver. The court stated that these were based on Fraser v.
Hunter5" and similar cases where the plaintiff was the operator of
the automobile rather than a guest and his negligence in failing to
avoid the collision precluded recovery. Neither the avoidance doctrine
nor the "last-clear-chance" doctrine apply to a plaintiff guest unless
the plaintiff is himself negligent. Although the court also expressly
recognized that there were other older decisions which had correctly
held that the sole proximate cause of such a collision was the neglig-
ence of a host driver 5 the Coxwell decision seemingly represents a
major change in the thinking of the court of appeals and its impact
may well be felt in areas other than railroad cases.

AUTOMOBILE LAW

Perhaps half of the cases decided during the survey period involved
automobile accidents. In Corley v. Russell,5 2 a suit by a 3 year old
pedestrian, the court of appeals reversed a judgment in favor of the
defendant motorist because the trial court had given in its charge a
city ordinance providing that every pedestrian crossing a roadway at
other than a marked or unmarked crosswalk shall yield the right of
way to all vehicles, saying this was prejudicial since a child of such
tender years was incapable of violating any law. On certiorari this
decision was reversed by the supreme court,53 which held that it was
relevant to show whether the plaintiff was violating an ordinance
when injured even though, because of his tender years, he was not
chargeable with negligence, and that the defendant was entitled to
any protection from liability which the ordinance afforded him. 4

As usual there were a number of decisions involving the question
of gross negligence.-, In Parker v. Bryan,'" the court of appeals, after
reciting the familiar principle that while a mere violation of a speed

50. 42 Ga. App. 329, 156 S.E. 268 (1930).
51. For example, Central of Georgia Railway Co. v. Shepard, 37 Ga. App. 643.

141 S.E. 415 (1927).
52. 92 Ga. App. 417, 88 S.E.2d 470 (1955).
53. Russell v. Corley, 212 Ga. 121, 91 S.E.2d 24 (1956).
54. In a dissenting opinion, two justices concluded that the certiorari had been

improperly granted, the question not being one of "great public concern" ot
'gravity and importance."

55. See, for example, Lawrence v. Hayes, 92 (a. App. 778, 90 S.E.2d 102 (1955):
it was held that the trial court properly refused to charge |he avoidance rule
since there was no evidence that the guest knew or should have known the
defendants to be negligent. In Bell v. Proctor, 92 Ga. App. 759, 90 S.E.2d 84

(1955), reversed on other grounds in 212 Ga. 325, 92 S.E.2d 514 (1956), it wa
a jury question whether the plaintiff, in view of her knowledge of the driver's
drinking, should have left the automobile.

56. 93 Ga. App. 88, 91 S.E.2d 49 (1955).

1956] TORTS
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law or excessive speed does not in and of itself amount to gross
negligence such violation or excessive speed coupled with other
circumstances may amount to gross negligence, further stated: "some
such instances are excessive speed and following too closely behind a
preceding vehicle, excessive speed without keeping a proper lookout,
excessive speed under existing conditions of the road, traffic, weather,
etc." Also of interest was the dissent of judge Felton in the case of
Fletcher v. Abbott 57 where, in concluding that the petition did not
show gross negligence, he said: "I realize, of course, that generally
questions of negligence, degrees of negligence, etc., are jury questions.
However, the law defines the different degrees of negligence and, if
every question of negligence or degree of negligence is a jury question
beyond review by this Court, the effort of the lawmakers to provide
for different degrees is an idle gesture. To avoid obliterating the
prescribed lines that distinguish the degrees of negligence, this court
must draw the lines of demarcation when the facts demand. Lines
should not be drawn just for the fact of drawing lines, as has been
suggested, but they should be drawn on the basis of reason, experi-
ence, conscience, and public policy."

In a case of first impression,5 8 the court of appeals decided that
where a share-the-expense right in a motor vehicle was prearranged
by a legally enforceable agreement, an occupant is a passenger for hire
and not a guest and the operator owes him the duty of ordinary care.
Where an attorney agreed to work late to prepare an income tax return
if his client would provide supper for both of them, it was held that
going to supper was a part of the joint benefit enterprise and liability
of the attorney for injury received by his client in a collision was
measured by the standard of ordinary care.;0 It is interesting to note
that both this and the preceding case were apparently plead and tried
on the theory of gross negligence.

Two cases involved the interesting factual situation which arises
where the driver of a-n overtaking vehicle is given a signal by an
overtaken vehicle indicating that the road ahead is clear and that it
is safe to pass. In The Shirley Cloak and Dress Company, Inc. v.
Arnold,60 where the driver of the overtaking vehicle sued the truck
driver who had first given him a left turn blinker signal and then had
given a waving hand signal as the plaintiff started to pass, it was held
that while the truck driver was under no duty to give a signal when

57. 92 Ga. App. 364, 88 S.E.2d 445 (1955).
58. Fountain v. Tidwell, 92 Ga. App. 199, 88 S.E.2d 486 (1955).
59. Holland v. Boyette, 93 Ga. App. 497, 92 S.E.2d 222 (1956).
60. 92 Ga. App. 885, 90 S.E.2d 622 (1955).
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he undertook to do so a duty devolved upon him to exercise ordinary
care to see that the way was clear ahead. It was further held that
the trial court properly sustained special demurrers to the allegations
in the petition as to a custom on the part of truck drivers to give
such a signal, it not being alleged that the truck driver had knowledge
of the custom, that it was a custom of general notoriety, or that it had
been constantly and uniformly recognized. In Arnold v. Chupp61 the
overtaking motorist was sued by the driver of the oncoming vehicle
with which he collided as he attempted to pass, and it was held that
evidence of such a general custom was not admissible and did not
constitute a valid defense although admitted without objection, the
defendant having no right to rely on a customary meaning of a left
turn blinker signal contrary to the meaning given by statute.

There were decisions concerning unofficial stop signs,6 2 defective
bridges and highways, 63 rear-end collisions, 64 lights, 5 a collision with
a cow,66 and almost every other type of factual situation and allegation
of negligence.6

7

MIISCELLANEOUS

It was decided that a cause of action was stated: against a finance
company for willful and malicious threats of its servant to a child
resulting in shock and mental suffering but no actual immediate

61. 93 Ga. App. 583, 92 S.E.2d 239 (1956).
62. See, for example. Associated Cab Co. v. Byers. 92 Ca. \pp. 73, 88 S.E.2d 329

(1955), where it was again pointed out that the burden is on the part' alleg-
ing violation of a stop sign to prove that it was an official sign erected pursuant
to a valid municipal ordinance, although evidence of the physical existence
of the sign could he considered on the question of simple negligence.

63. See James v. Smith, 92 Ga. App. 131, 88 S.E.2d 179 (1955) and Wright Col-
tracting Co.. Inc. v. Davis, 93 Ga. App. 810, 92 S.E.2d 812 (1956).

64. Jackson v. Camp & Brown Produce Co., 92 Ga. App. 359. 88 S.E.2d 540 (1955)
this was one of several cases which held it was error to give a charge on corn-
parative negligence where there was no eviderne to support it. See also Wilson
v. Garrett, 92 Ga. App. 820, 90 S.E.2d 74 (1955), holding that the word "grad-
ually" as applied to a stop is, just as the word "suddenly". a proper descriptive
term and not a conclusion.

65. In Southeastern Liquid Fertilizer Co. v. Mock, 92 Ga. App. 270, 88 S.E.2d
531 (1955), it was pointed out that the Uniform Act does not require that a
farm tractor display a tail light unless such tractor is equipped with an
electric lighting system.

66. Draffin v. Massey. 93 Ca. App. 329, 92 S.E.2d 38 (1956) ; admission of evidence
that the county had adopted the stock law was reversable error where it
appeared that the cow which was struck by the plaintiff's automobile was in
the custody of its owner and not running at large.

67. Probably the most unusutal factual situation was Baker v. Shockc, 92 Ga. \pp.
443, 88 S.E.2d 741 (1955): the plaintiff's automobile had skidded on an icy
highway. crashed throtgh a fence, and rolled down an embankment and into
a ravinc: short]v thereafter the defenlant's catr skidded on the same ice, also
crashed throuigh the fence and down the emnbankitent, atn( struck and injtrcd
the plaintiff.

1956] TORTS



MERCER LAW REVIEW

physical injury;68 against the owner of a beer saloon by a customer
who was accidentally shot by another customer;6 9 for malicious use
of process in instituting a lunacy proceeding, even though the action
was incorrectly designated as one for malicious prosecution;' for
procuring or assisting in the commission of a trespass to land;7 1 against
a gasoline filling station owner for negligence in filling a boat to over-
flowing, causing gasoline to explode upon coming in contact with a
hot exhaust pipe;72 against the operator of a bus stop for negligence
in failing to scotch the wheels of a parked bus.7 3

In other cases it was held that a cause of action was not stated:
on the theory that the erection of a billboard on the defendant's own
land was a nuisance;74 for injury to a minor child playing on an im-
properly guarded scaffold jack, the court refusing to extend the attrac-
tive nuisance doctrine; 75 against the owner of a cemnetery lot for
removing shrubs and flowers, and leveling raised mounds, where a
deed to the lot gave such rights; 76 for malicious abuse of process, it
not appearing that the servant's act was committed within the scope
of business of the corporate defendant; 77 for violation of a mother's
right of privacy by a newspaper which disseminated photographs of
the body of her murdered child; 78 by an insurance company against
the insurer of a joint tortfeasor for contribution since the action must
be brought in the name of its insured for the use of the insurance
company;7 9 where the purchaser of an automobile sued its manufact-

68. Delta Finance Company v. Ganakas, 93 Ga. App. 297, 91 S.E.2d 383 (1956).
69. Adamson v. Hand, 93 Ga. App. 5, 90 S.E.2d 669 (1955).
70. Guth v. Walker, 92 Ga. App. 490, 88 S.E.2d 821 (1955). The essential elements

of the two actions are the same.
71. Darden v. McMillian, 93 Ga. App. 892, 93 S.E.2d 169 (1956). It was alleged

that the defendant made a deed of the timber on certain land knowing at the
time the land did not belong to him and that the purchaser intended to cut
the timber therefrom, and that the purchaser did thereafter do so.

72. State Park Marina, Inc. v. Muller, 92 Ga. App. 689, 89 S.E.2d 826 (1955).
73. Peggy Ann of Georgia, Inc. v. Scoggins, 92 Ga. App. 447, 88 S.E.2d 744 (1955).

This was the fourth appearance in the court of appeals of that case.
74. Campbel v. Hammock, 212 Ga. 90, 90 S.E.2d 415 (1955). The court stated

that the billboard did not become a nuisance merely because it was erected
maliciously or from spite or ill will since it appeared from the petition that it
served a useful purpose.

75. Dawley v. Sheridan-Punaro Company, 93 Ga. App. 696, 92 S.E.2d 613 (1956).
76. Goodwin v. Candace, Inc., 92 Ga. App. 438, 88 S.E.2d 723 (1955).
77. Atlanta Hub Co. v. Bussey, 93 Ga. App. 171, 91 S.E.2d 66 (1956).
78. Waters v. Fleetwood, 212 Ga. 161, 91 S.E.2d 344 (1956). The supreme court

expressly did not pass on the question of whether or not there might be a
"relational" right of privacy in Georgia, as to which is a wide divergence of
views in other jurisdictions.

79. Glens Falls Indemnity Co. v. Canal Insurance Company, 93 Ga. App. 588,
92 S.E.2d 580 (1956).

[Vol. 8



TORTS

urer for damage caused by brake failure resulting from the alleged
presence of air in the brake fluid.80

In many cases it was simply decided that the evidence sustained the
verdict, e.g.: where a defectively constructed chimney fell and killed
a person; s for negligence of a contractor in allowing floor finishing
material to become ignited; 2 for negligence in delivering liquified
petroleum gas resulting in a flash fire;8 3 for damages resulting from
flooding of land of upstream riparian owner due to improper instal-
lation of culvert.8 4

A judgment of nonsuit was reversed in Caldwell v. Knight, " a
malpractice action against a chiropractor based on negligence in
mechanical manipulation of the plaintiff's body; where the question
does not concern alleged negligence in diagnosis or choice in methods
of treatment (as to which expert medical testimony is needed to carry
the burden) but rather involves negligence in the act of administering
such treatment, negligence and proximate cause may be proved by
non-expert witnesses.

80. Chrysler Corporation v. Rogers, 92 Ga. App. 109, 88 S.E.2d 318 (1955). In an
interesting application of the fundamental principle that a petition on general
demurrer is to be construed against the pleader, the court concluded that it
did not affirmatively appear that the air became mixed with the brake fluid
prior to the time the automobile left the hands of the manufacturer, or that
the presence of the air was caused by a defect discoverable by the manufacturer
upon proper inspection.

81. McBurney v. Richardson, 93 Ga. App. 138, 91 S.E.2d 123 (1955).
82. Robbins Home Improvement Company v. Truelove, 93 Ga. App. 501, 92 S.E.2d

226 (1956).
83. Armor Gas Corp. v. Davis, 93 Ga. App. 563, 92 S.E.2d 244 (1956).
84. NV. & A. Railroad v. Hassler, 92 Ga. App. 278, 88 S.E.2d 559 (1955).
85. 92. Ga. App. 747, 89 S.E.2d 900 (1955).


