
TAXATION

By CHARLES W. WALKER"

The work of the special session of the Legislature in June 1955 is
reflected by the unusual number of tax statutes enacted during the
survey period. For convenience and added clarity the writer has classi-
fied the statutes and the reported cases under appropriate headings.

INCOME TAX

Several changes in the income tax law were enacted by the 1955
Extraordinary Session of the General Assembly.' All individual in-
conies in excess of $10,000.00 are now taxed at 6%. Code section 92-3101
forlnerly provided for a tax of 7% on incomes exceeding $20,000.00.
Code section 92-3102 was amended so as to lower the rate of taxation
on corporations from 512% to 4%. Personal exemptions were raised
to $1500.00 for single individuals and to $3000.00 for husband and
wife or head of household. Exemption for dependents was raised to
$600.00.

By Amendment to Code section 92-3109, federal incomes taxes are
no longer deductible. Any taxpayer may now file an estimated return

in compliance with rules and regulations to be promulgated by the
State Revenue Commissioner. A proviso was added to Code section
92-3105, relating to exempt organizations, to the effect that no such
organization shall be exempt from taxation as to any portion of its
net income derived from engaging directly or indirectly in competi-
tive commerce with non-exempt organizations in the marketing of
products or services.

The 1956 session acted in accord with the proposal of the Georgia
Bar Association in amending Code section 92-3120 by incorporating
sections 333 and 337 ot the Federal Internal Revenue Code of 1954. 2

Section 92-3120 (h) now provides: "In case of a distribution in com-
plete liquidation of a corporation, occurring within some one calendar
month, in accordance with the provisions of section 333 of the Federal
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2. Ga. Laws 1956. p. 648.
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Internal Revenue Code of 1954 ...gain to the distributees shall be
recognized only in the manner and to the extent provided in said
section 333.... .And, under section 92-3120 (j) , "No gain or loss
shall be recognized to a corporation from the sale or exchange by it
of property within the twelve-month period beginning on the date
of the adoption by said corporation of a plan of complete liquidation
if such gain or loss would not be recognized to such corporation for
Federal income tax purposes under the provisions of section 337 of the
Federal Internal Revenue Code of 1954 effective on the date of the
passage hereof."

State v. Coca-Cola Bottling Co.,3 an interesting case decided by the
court of appeals during the survey period, involved a petition for
refund of alleged overpayment of income tax. Taxpayer, a bottling
company without inventory, had agreements with out of state sub-
bottlers to supply their requirements for Coca-Cola syrup. Taxpayer
accepted orders for the syrup and forwarded identical orders to the
Coca-Cola Company. Under its contracts with the sub-bottlers, tax-
payer received a higher price than it paid the Coca-Cola Company.
The contract also provided delivery would take place at the sub-
bottler's plant. Shipment was direct from the Coca-Cola Company to
the sub-bottlers. Taxpayer had ascertained the percentage of its net
income subject to state tax by the three-factor ratio formula 4 and had
excluded from its gross receipts any receipts from the sales described
above.

The state contended that taxpayer was not engaged in the manu-
facture, production or sale of tangible personal property but was
merely collecting royalties for sub-franchising its franchise with the
Coca-Cola Company or was acting as a broker and thefefore was not
entitled to apply the three-factor ratio formula in ascertaining its

3. 93 Ga. App. 609. 92 S.E. 2d 548 (1956).
4. GA. Cooe 92-3113 (4) provides that where income is derived from the sale

of tangible personal property, the portion of the net income attribittable to
property owned or business, done within the state shall be taken to be the po.
tion arrived at by determining (1) The ratio of the average monthly inxentorx
of all products held in this state for sale, lease etc. du ring the taxable Near to the
average of the total monthly inventories of all products held everywhere for sale.
lease etc. (2) The ratio of all salaries, wages, commissions and other compen-
sation paid for Georgia operations to the total of salaries, wages and other
compensation paid in connection with the entire business wherever conducted,
and (3) The ratio of gross receipts from business done within this state to
total gross receipts from business done everywhere. Receipts are deemed to
have been derived from business done within the state only if received from
products shipped to customers in this state, or delivered within this state to cus-
tomers.

The three ratios, expressed in percentages, are then added and divided by
three, the result being the percentage of net income subject to Georgia incomte
tax.
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state tax liability. It was also contended that delivery to a common
carrier in Georgia constituted delivery to the consignee and therefore
receipts from the sales to the sub-bottlers were properly included in
gross receipts as receipts from products delivered within this state to
customers. The Superior Court, Fulton County, found in favor of the
taxpayer for the full amount claimed and the state appealed.

The court of appeals, Felton, C. J., held: (i) The taxpayer is en-
gaged in the business of selling tangible personal property. The sub-
bottlers ordered the syrup from taxpayer and were obligated to pay
taxpayer alone. Taxpayer need not acquire title to the syrup in order
to be recognized as a wholesaler of such property. (2) The taxpayer
is required to use the three-factor ratio formula in the absence of appli-
cation by the taxpayer to use another method. This is so although in
the instant case the taxpayer has no inventory and hence may divide
the total of only two factors by a divisor of three. Prior law provided
for dividing only the number of factors present, but this provision
was omitted when the apportionment law was rewritten in 1950." (3)
The taxpayer had a right to provide in its contracts with the sub-
bottlers that delivery of the syrup would not take place till arrival at
the sub-bottlers' plant. Delivery to a common carrier passes title to the
consignee only in the absence of express agreement and hence receipts
from such sales are not includable in gross receipts as receipts from
products delivered within this state to customers.

PROPERTY TAX

The 1956 session passed Act No. 431,7 recommended by the Georgia
Bar Association, thereby providing a method for protesting the pay-
ment of intangible tax on long term notes secured by realty. If de-
siring to protest, the taxpayer must file a written protest with the tax
collector at the time of paying the tax and then has thirty days in
which to file a claim for refund with the State Revenue Commissioner,
stating the grounds on which he contends the collection of the tax was
erroneous or illegal. If the claim is denied or no action is taken within
thirty days from the date of filing, the taxpayer has the right to bring
suit for refund against the tax collector in the superior court of the
county in which the tax was collected. Such suit must be brought
within sixty days.

A tate bank employed the remedy of mandamus to compel the

. (;a. Laws 1941, p. 218, GA. CODE Ax. . § 92-3113 (Supp. 1955).
6i. Ga. Laws 1950, p. 299, GA. COD ANN. § 92-3113 (Supp. 1955).
7. Ga. Laws 1956, 1). 720.
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recording of a long term note secured bv realty without pa-ymuent of
the intangible tax in Washington Loan k- Banking Co. v. Goluckc,s
decided prior to the passage of the al)ove act. The -Supreme court,
Almand, J., held that state banks are not subject to the intangible tax
since national banks are not subject to such tax and since Part 3, sec-
tion 1 of the Intangible Property Tax Act of' 19531 provides all state
banks "shall have the same immunities and exemptions as national
banks ... located in this state." The court also cited the 1952 Act,"
relating to taxation of banks, which provides that state banks shall be
subject to taxation "on the same basis, in the same manner, to the
same extent and with the same immunities and exemptions as National
banks .. . located in this state."

Hutchins v. Howard'A was a taxpoaver s action against county offi-

cials of DeKalb Count\, who decided to raise property assessment salI-
ations to increase income and did so without investigation and by
applying different percentages of increase. One of the main feattues
of the formula used was that where a taxpaycr owned both realty and
personalty, the value of the realty was increased 30; and the value
of the household furniture was fixed at 10 of the value of the realty,
whereas if the taxpayer did not own realty, his valuation of his furni-
ture was accepted and no change was made in his return. The supreme
court cited article 7, section 1, paragraph 3 of the constitution of
1945 to the effect that " . . . All taxation shall be uniform upon the
same class of subjects within the territorial limits of the authority
levying the tax. Classes of subjects for taxation shall consist of tangible

property and one or more classes of intangible personal ptropert .....
Since under this section realty and tangible personalty are of the same
class, the disputed assessments were held null and void. The assess-
mients were also held to violate the equal-protection clauses of the
Georgia and U. S. Constitutions. Subsequently, the Commissioner of
Roads and Revenues for DeKalb County announced his intention to
amend his levy by increasing the rate from $1.85 to S2.20 per S1OO
assessed valuation. William Bang, as a taxpayer, sought to enjoin
such amendment12 on the ground that the defendant commissioner
was without power or authority to change the levy. Held: to
Since it is the duty of the Commissioner to fix a rate of tax sufficient
to produce necessary funds for county expenses and since there was no

8. 212 Ga. 98. 90 S.E.2d 575 (1955).
9. Ga. L aws Nov.-Dec. Sess. 1953, p. 379, CA. iCODE A . § 92-161 0 seq. (Supp.

1955).
10. Ca. Laws 1952. p. 46. G. (oir A\ . § 92-2046.1 (Supp. lg55)
11. 211 (a. 830, 89 S.E.2d 183 (1955).
12. Bamig %. Villiams. 211 Ga. 921, q9 Sl..2d 639 (1955).
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showing that the proposed increase would result in ,a collection greater
than county expenses, the Commissioner had authority to anend his
first order which was based on the assessment digest held invalid in
Hutchins v. Howard.13

Plaintiff lessee sought to enjoin collection of ad valorem taxes on
his rental housing project located on a government owned military
reservation in Conley Housing Corp. v. Coleman.'4 The applicable
statute15 authorizing such leases by the government provided "The
lessees interest, made or created pursuant to the provisions of sections
1270-1270b, 1270d of this title, shall be made subject to state or local
taxation, Any lease of property authorized under the provisions of
said sections shall contain a provision that if and to the extent that
such property is made taxable by state and local governments by Act
of Congress, in such event the terms of such lease shall be renegotiated."

Under the terlns of the lease, the lessee was to have title to all im-
provements and the right to remove them from the lands before a
termination of the lease. The supreme court, Candler, J., held that the
lessee's interest was private property and clearly subject to taxation
tinder the section quoted above. The clause pertaining to renegotia-
tion was construed to apply only to the government's property in the
land itself. A similar interpretation was made in Meade Heights, Inc.
v. State Tax Commission.'6 The valuation for assessment should elimi-
nate any value attributable to the land itself to avoid the objection
that the property of the federal government is in fact being taxed.

In Gottlieb v. Cohen,"; plaintiff brought a trover action against the

purchaser at marshal's sale of property seized under a distraint warrant
for delinquent taxes. The assessment against the plaintiff was based
on the U. S. Treasury Department's erroneous assumption that plain-
tiff was a transferee of his father within the meaning of 26 U.S.C. §311
and hence liable for such taxes. In a subsequent proceeding before
the Tax Court of the United States, the government failed to establish
that plaintiff was a transferee as claimed.' 8 The court of appeals
reluctantly enforced the rule uniformly adopted by the federal courts
that "where property of one against whom taxes are assessed is sold
under a warrant of distraint, good title passes to the purchaser at such
sale, despite the subsequent adjudication by courts of competent juris-

13. Note 11, supra.
14. 211 Ga. 835, 89 S.E.2d 482 (1955).
15. 61 STAT. 775 (1947), 10 U.S.C. § 1270d (1952).
16. 202 Md. 20, 95 A.2d 280 (1953).
17. 93 Ga. App, 268. 91 S.E.2d 362 (1956).
18. See % 53, 282, P-H Memo TC (1953).
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diction that the alleged taxes were unjustly assessed and the party
against whom they were assessed not liable to pay them, provided the

warrant of distraint is issued in proper form, and the seizure and

sale conducted in conformity with technical requirements of statutes
regulating such proceedings."

The obvious hardship imposed on the plaintiff by such rule led
the majority of the court to suggest that Congress enact legislation
authorizing compensation for a party so deprived of his property.
Nichols, J., specially concurring, suggested that a showing of insol-
vency and tax liability of the transferor be made a condition precedent
to issuance of a distraint warrant against an alleged transferee.

Judgment of lower court refusing an interlocutory injunction was
affirmed on a rather technical ground in Holloway v. DeVane.19 Plain-
tiff sought to obtain cancellation of a tax execution and enjoin the
sale of his property which had been levied on to satisfv the execution.

The petition alleged that his ad valorem taxes had been illegally

increased to $190.35; that he owed only $94.00 on the basis of a valid

assessment and that he was "ready and willing to pay" that amount.
Held: One who seeks equitable relief from enforcement of a tax exe-

cution, contending that the assessment is excessive, but admitting lia-
bility for part of the amount, must pay or offer to pay the admittedly
due amount before instituting his equitable action. The allegation
of readiness and willingness to pay was not such an offer to pay as
the law requires.

INSURANCE COMPANIES

The 1955 Extraordinary Session raised the rate of tax on gross
direct premiums received on persons, property or risks in Georgia to
21/7 2o The rate of tax is reduced to 1 Y 4% on proof to the Insurance

Commissioner that one-fourth of the company's assets, exclusive of
government war bonds, are invested in specified Georgia investments.

On proof that of the company's assets are so invested, the tax is
reduced to V2 of I cc. Government war bonds are defined to mean

U. S. Government bonds or U. S. Treasury bonds, or obligations issued
on or after December 7, 1941, and prior to December 31, 1946. The
1956 Legislature enacted a measure in all respects similar to the 1955
Act except that the definition of government war bonds is omitted
and instead, "direct obligations of the United States" are not to be
included in ascertaining the company's total assets.2 1

19. 212 Ga. 182, 91 S.E.2d 350 (1956).
20. Ga. Laws June-July Sess. 1955, p. 45, GA. CODF ANN. § 92-2509 (Stipp. 1955).
21. Ga. Laws 1956, p. 391.
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-Act No. 462,22 passed by the 1956 session authorizes Georgia domi-
ciled insurance companies issuing policies on fire, windstorm, light-I
ning and extended coverage to deduct from their Georgia taxes any
retaliatory tax actually paid to another state during the tax year.

MOTOR FUEL LAW

\ct. No. 12,2:. 1955 Extraordinary Session, raised the tax on motor
fuel to 6V, cents per gallon. Allowances ior expenses and losses )y evap-
oration was reduced to 1/% of the first 51/2 cents per gallon for distribu-
tors and to 2', of the first 52 cents per gallon for sellers at retail.
The act also limited the refund to dealers in aviation oasoline to 52
cents per gallon.

Act No. 1,
24 1955 Extraordinary Session, imposes a road tax for

the privilege of using state roads. The act applies to any passenger
vehicle, other than public school buses, that has seats for more than
seven passengers in addition to the driver, or an' road tractor, or any
tractor truck or any truck having more than two axles. A credit equal
to the tax (6/2 cents per gallon on the amount of gasoline or other
motor fuel used by such a vehicle within the state) is granted for
all gasoline purchased within the statc whether for operation within
or without the state. All motor vehicles within the act are required
to have a registration card and identification marker but no reports
are required for vehicles used exclusively in intrastate operations.
The ratio of miles traveled within the state to total wiles traveled
both within and without the state is used as a basis for dLetermining
the amount of tax due.

INDUSTRIAL LOAN ACT

The 1955 Extraordinary Session levied a tax of 3t/- "upon the total
amount of all fees, interest, insurance premiums and all other charges
of whatever kind or nature collected on any loan over and above the
amount of noney actually advanced to the borrower as the principal
of the loan by any person licensed under the provisions of an act
known as the 'Georgia Industrial Loan Act'.' '

2- Collection of such
tax was suspended by Executive Order of the Governor oil all items
except interest. This order was approved by the 1956 Legislature
which then limited the tax levied by the 1955 act to a tax on the
interest onlv.2 e;

22. Ga. Laws 1956, ). 790.
23. Ga. Laws June-July Sess. 1955, p. 52, GA. CODE Ax'.. § 92-1403 (A) (Supp. 1955).
24. Ga. Laws June-July Sess. 1955. p. 9, GA. CODE ANN. § 92-1401 (a) (Supp. 1955).
25. Ga. Laws June-July Scss. 1955, p. 57, GA.CODE A''N.. § 25-320 (Supp. 1955).
26. Ca. Laws 1956. p. 86.
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Among the numerous acts within this category were those providing
for an increased tax on wines,2 7 on malt beverages, 28 and on cigars and
cigarettes. 29 Fees were increased for a license to operate as a retail
dealer in malt beverages, 30 for a license to operate a motor vehicle 1
and for many other business licenses not within the scope of this sum-
mary. A measure 32 that might be considered rather ill-timed in the
light of recent developments authorizes the governing authority of
any county to impose a license tax not in excess of $1,000 on carnivals,
circuses and other itinerant shows operating within the count\, and
outside the corporate limits of a municipality.

The 1956 Legislature amended the Employment Security Law 3 '

(formerly called the "Unemployment Compensation Law") so as to
provide tax rate reductions for employers by modifying and changing
the ratio of reserve necessary to qualify for a lower rate.

27. Ga. Laws Juie-July Sess. 1955, p. 22, GA. COiE ANN. § 58-901 (Supp. 1955).
28. Ga. Laws June-July Sess. 1955, p. 23, GA. CODE ANN. § 58-705 (Supp. 1955).
29. Ga. Laws June-July Sess. 1955, p. 48, GA. COo ANN. § 92-2202 (Supp. 1955).
30. Ga. Laws June-Jtuly' Sess. 1955, p. 23, GA. CODE ANN. § 58-705 (Supp. 1957,).
31. Ga. Laws June-July Sess. 1955, P. 38, GA. CooE ANN. § 92-2902 (Supp. 1955).
32. Ga. Laws June-July Sess. 1955, p. 17, GA. Cot, AsN.. , 92-615 (Stlpp. 1955).
33. Ga. Laws 1956, p. 481.
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