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Once agaii we are presented with a vast array of cases involving
practice and procedure. In addition, at the 1956 Session of the General
Assembly, laws were enacted concerning continuance, habeas corpus,
jury, judgments, subpoenas, and term of trial. These statutes are dealt
with below under their appropriate heading.
ACTIONS AND

PARTIES

Haisten v. Tanner-Brice Company' restates the rule that in order

for pendency of a former suit to be the basis of a plea in abatement
to a subsequent suit, both suits must be for the same cause of action
and between the same parties. Here the subject matter of an ejectment
action and of intervention in a prior equitable proceeding were the
same, but the parties differed in that the plaintiffs in the equitable
proceeding were not involved in the ejectment action.
2
As to parties, the plaintiff in McGowans v. Speed Oil Company

sued the "Speed Oil Company," a corporation, and later attempted
to amend the petition by changing the name of the defendant to the
"Speed Oil Company of Atlanta." The amendment was disallowed, and
upon writ of error, the court held that while misnomers, whether in
the Christian name or surname, may be amended and corrected
instanter, if a corporation is sued for tort, the declaration cannot be
amended by substituting another as defendant, under the guise of
correcting a misnomer. Where the latter is attempted, the other party
should file a plea in abatement, unless this fact appears on the face
of the pleadings, in which event a motion to dismiss is the proper
technical weapon. Here the court took judicial notice that there was
a corporation existing having the name of "Speed Oil Company." To
dismiss "Speed Oil Company" and add in its stead "Speed Oil Company of Atlanta" would be to add a new party defendant contrary to
the inhibition of Code section 81-1303.
In Pardue v. Masters, the supreme court affirmed a holding of the
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1. 211 Ga. 821, 89 S.E.2d 172 (1955).
2 94 Ga. App. 35, 93 S.E.2d 597 (1956).
3. 211 Ga. 772, 88 S.E.2d 385 (1955).
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court of appeals 4 that a vouchee is not a party defendant to a law
action and cannot properly be made a party defendant to the record
over the objection of the plaintiff.Is the failure to name a necessary or indispensable party, such as a
grantor in a deed which is sought to be cancelled, a matter for a
special demurrer or a general demurrer? Sowell v. Sowell 6 held that
there are many conflicts in the decisions of the Supreme Court of
Georgia and that these conflicts seem to result from the failure to distinguish between a proper party, on the one hand, and a necessary
or indispensable party, on the other. A proper party is one without
whom a substantial decree might yet be made, but which decree would
not settle all questions involved in the controversy. A necessary or
indispensable party is one essential to give the court jurisdiction of
the cause. The rule in Georgia is that failure to name a proper party
is a matter for special demurrer. This rule has also been applied in
some cases to a necessary or indispensable party, but failure to name a
necessary or indispensable party is not a mere defect-it leaves the
petition without a cause of action and the court without jurisdiction.
The court then cited earlier decisions on the subject and held that
failure to name a necessary or indispensable party is a matter for general demurrer.
PETITION

As to the sufficiency of a petition, Ledman v. Calvert Iron Works,
Inc.' held that a general averment to the effect that the act of an employee was committed in the prosecution of the employer's business
and within the scope of the employee's authority states a traversable
fact and not a conclusion of law.
Saylor v. Williams8 held that the expression "and/or" means either
"and" or "or"; it does not mean both. Hence a pleading that
does
not disclose which of the meanings is to attach-whether "and" or
"or"-is too indefinite to constitute a positive allegation that the
persons, objects, or events to which the expression is applied are
referred to alternatively or collectively.
4.

Masters v. Pardue, 91 Ga. App. 684, 86 S.E.2d 704 (1955),
113-114 (1955).

5.

Mr. Justice Candler dissented, stating in effect that the majority had held

7

MERCF.R

L. RFv.

that a court can determine and adjudicate rights of a person not a party to
the proceeding.

6.

212 Ga. 351, 92 S.E.2d 524 (1956).

7.

92 Ga. App. 733, 89 S.E.2d 832 (1955).

8.

93 Ga. App. 643, 92 S.E.2d 565 (1956).
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Alternative pleading is defined in Richards & Associates v. Studstilll'
as when a pleading alleges substantive facts so disjunctively that it
cannot be determined upon which of them the pleader intends to rely
as a basis of recovery. Where any one of several averments alleged in
the alternative is insufficient, the entire pleading is rendered bad.
The rule is that a petition for specific performance which fails
to allege the actual value of the property or show that the contract
was fair, just, and equitable is subject to general demurrer.' 0 Sikes v.
Sims" held that the same rule applies to a count for damages where
such damages were in addition to specific performance rather than in
lieu thereof.
AMENDMENTS

TO PETITION

Rossiter v. Pittt 2 held that the 1953 amendment 3 to the first paragraph of Code section 81-1001, which permits a party to amend his
pleading in response to an order of the court and thereafter take exception thereto, did not change the rule that a judgment sustaining any
or all demurrers to a petition and allowing time for amendment is
14
not subject to exception or review.
While the defendant sought review in the Rossiter case, the same
type ruling was applied to the plaintiff in Shirley Cloak and Dress
Company v. Arnold," although there was no mention of the 1953
amendment. In the latter case, the plaintiff amended his petition in
response to a special demurrer and sought to assign error on the sustaining of that demurrer in his cross-bill of exceptions. The court
held that it was not subject to review under the terms of Code section
81-1001. This seems in direct conflict with the 1953 amendment to
Code section 81-1001.
In White v. City of Manchester,16 the question arose whether a
purported amendment was part of the record in the case. It bore a
notation showing that it had been filed in the clerk's office, but it
9.
10.

212 Ga. 375, 93 S.E.2d 3 (1956).
GA. CODE § 37-805 (1933); Morgan v. Mitchell, 209 Ga. 348, 72 S.E.2d 310

11.

(1952).
212 Ga. 391, 93 S.E.2d 6 (1956).

12.

13.
14.
15.
16.

93 Ga. App. 44, 90 S.E.2d 597 (1955). See also Jacoby v. Jacoby, 212 Ga. 295.
92 S.E.2d 7 (1956) ; United States Casualty Company v. Durrence, 93 Ga.
App. 267, 91 S.E.2d 303 (1956); and Myers v. Grant. 212 Ga. 182, 91 S.E.2d
335 (1956), which held that the judgments were not subject to exception or
review under the 1952 amendment to Code § 81-1001 (Ga. Laws 1952, p. 243).
Ga. Laws Nov.Dec. Sess. 1953, p. 82, GA. COOE ANN. § 81-1001 (Supp. 1955).
Citing Adams v. Ricks, 91 Ga. App. 494, 86 S.E.2d 329 (1955), 7 MERC.R
L. REV. 115 (1955).
92 Ga. App. 885, 90 S.E.2d 622 (1955).
92 Ga. App. 642, 89 S.E.2d 581 (1955).
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was never signed by the trial court. The court held that merely "'filing"
an amendment without having it "allowed" by the court is not sufficient to constitute such purported amendment a part of the record
in the case. New ill v. Atlanta Gas-Light'Co.a7 was distinguished in that
there the judge signed an order that the amendment be filed, and the
clerk made a notation that it had been filed, so that the holding
amounts to a construction of the court's order as an "allowance" of the
amendment. No such order appeared in the White case, and no such
order was signed by the court.
All suits for legal and equitable relief are by petition addressed to
the proper court.18 But, Stone v. Colonial Credit Company'

9

held

that the failure of the plaintiff to address its petition to any court is
amendable where it appears that the petition was filed in a court
having jurisdiction of the subject matter and of the defendant, and
the failure to address the petition to the court in which it was filed
may not be taken advantage of by general demurrer.
Jenkins v. Bridges20 restates the test that the amendment may contain additional matter descriptive of the same wrong pleaded in the
original petition, but must not plead any other or different wrong.
It must, in connection with the petition set forth a group of facts
the result of which is to conclusively evince the existence of a legal
wrong. It must be germane to the petition in that it further elucidates
the legal wrong intended to be declared upon, and it must not plead
any other or different wrong than that originally set forth.
Hardin v. Manry2 involved an attachment proceeding wherein a
claim to the realty levied on was filed. The plaintiff in attachment
filed his declaration, which was twice amended. The question presented was as to the filing of equitable pleadings by way of amendment
in a claim case. The court held that such pleadings must be germane
to the issue in the case, which is whether the property levied upon is
or is not subject to the execution levied; and this rule cannot be so
extended as to convert the issue in a claim case into a general action
where either party may obtain a general judgment in personam. In
the present case, the plaintiff in attachment attempted to convert a
claim case into "one in equity founded on a trust." This he could
not do.
17.

48 Ga. App. 226, 174 S.E. 232 (1933).

18.

GA.-CoDE § 81-101 (1933).

19. 93 Ga. App. 348, 91 S.E.2d 835 (1956).
20. 93 Ga. App. 241, 91 S.E.2d 317 (1956).
21. 211 Ga. 906, 89 S.E.2d 495 (1955).
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As to paragraphing the petition, Trowbridge v. Atlanta Newspapers,
Inc., 22 held that where a special demurrer to the petition as a whole
is sustained on the ground that the petition was not properly paragraphed, the court should give the plaintiff time to amend, and, upon
the plaintiff's refusal to do so, to dismiss it in its entirety.
The rule of amending after remittitur is restated in State' Farm
Mutual Automobile Ins. Co. v. Davis. 23 "Where the judgment of a
trial court overruling a general demurrer to the petition is reversed
by an appellate court, upon the return ot the remittitur and before
the judgment of the appellate court is made the judgment of the
trial court, the plaintiff may offer an amendment designed to supply
the deficiency of the petition. 'But,' where the judgment of the trial
court sustaining a general demurrer to the petition is affirmed by an
appellate court without direction or condition, the case is at an end,"
and the petition cannot be amended.
Several cases24 repeat the principle that a demurrer to a petition,
or a motion to dismiss in the nature of a demurrer, does not, without
more, cover the petition after it has been amended in material respects,
but in such case, the demurrer or motion to dismiss should be renewed
if it is still relied on.
PROCESS

AND

SERVICE

One of the most important cases decided during this period dealt
with the Non-Resident Motorist Act. 2 5 The suit prayed for service
of process under the Non Resident Motorist Act, alleging that the
defendant was in the Army, stationed at Fort Benning, and residing
in Columbus, Georgia, but that his legal residence was in Alabama.
The suit was filed in Fulton County. The defendant demurred on
the ground that the allegation affirmatively showed that the Fulton
Superior Court was without jurisdiction. The plaintiff offered an
amendment striking the allegation that the defendant resided in
Columbus, Georgia. The trial judge disallowed the amendment and
sustained the demurrer. Evans v. Brooks26 held that a nonresident
having a temporary place of abode within the state may be sued and
served under the provisions of the Non-Resident Motorist Act. In
22. 93 Ga. App. 11.90 S.E.2d 592 (1955).
23.
24.
25.
26.

92 Ga. App. 629. 89 S.E.2d 566 (1955).
Jenkins v. Jenkins. 212 Ga. 211, 91 S.E.2d 491 (1955); Hunter v. Ogletree.
212 Ga. 38, 89 S.E.2d 891 (1955); Cain v. Phillips, 211 Ga. 806, 89 S.E.2d
163 (1955).
Ga. Laws 1937, pp 732, 733, GA. CODE .ANN. § 68-8t01 (Stipp 1955).
93 Ga. App. 352. 91 S.E.2d 799 (1955).
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an earlier decision, 27 the supreme court had held that where a foreign
corporation has an office and place of business in a county in this
state, which is in charge of an agent upon whom service of a suit
against the corporation can be legally made, such corporation is not
a "non-resident" within the meaning of the Non-Resident Motorist
Act, so as to authorize a suit against it, under such statute, in a county
in this state where it has no office, place of business or agent. There
is no provision of our law which authorizes service upon a nonresident
natural person either at the place where he is employed, or at his
usual place of residence unless he is present to accept service: Hence
there is a vast difference in the availability of a nonresident and a
resident of this state, both of whom have a place of residence within
the state. The earlier decision28 was predicated upon the sound and
logical proposition that it was not within the power of a foreign
corporation to either avoid or render inconvenient the service ol
process upon it. The court here was of the opinion that the legislative intent was to provide a method of service upon nonresident
motorists as effective and certain as that employed in requiring residents of the state to answer actions for damages arising from collisi6ns
upon the public highways of the state.
As to the disallowal of the amendment, the court, by way of dicta,
stated that allegations relative to venue may be stricken and contrary
averments substituted in their stead without setting up a new cause
of action. The case of Tucker v. DuBose,2 1 which is contra, is no
longer controlling authority.
Another case under the Non-Resident Motorist Act involved an
action for professional medical services rendered to two employees
of a nonresident truck owner for injuries sustained in a collision on
a state highway in Monroe County. Service was perfected under the
Non-Resident Motorist Act. A lrich v. Johns30 held that service on a
nonresident by service on the Secretary of State under the Non-Resident Motorist Act applies only to actions allegedly arising out of "any
accident or collision in which any such nonresident user may be
involved by reason of the operation by him, for him, or under his
control or direction, express or imiplied, of a motor vehicle on any
such highways, streets, or public road" in this State. In the case, it
was not alleged that the employees' injuries were caused by the tortious use of Georgia highways by the defendant. On any other kind
27.
28.
29.
30.

Hirsch v. Shepherd Lumber Corp., 194 Ga. 113. 20 S.E.2d 575 (1942).
Ibid.
60 Ga. App. 238, 3 S.E.2d 754 (1939).
93 Ga. App. 787, 92 S.E.2d 804 (1956).
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of action, the defendant could not be constitutionally sued in a
Georgia state court of law without his waiving the court's lack of
jurisdiction over his person.
In Norris v. South Side Atlanta Bank," the defendant was served
by delivery of a copy of the action to his wife at his residence. No
appearance was made by defendant, and the plaintiff took a judgment. The defendant filed a motion to set aside the judgment as
void for the reason that he was a nonresident of Georgia at that time
and had no knowledge of the suit. The court held that in all
circumstances, under Code section 81-214, the sheriff's entry of service
must be traversed at the first term after notice thereof or it will be
conclusive. The exception is where, with actual service, the court
would have had no jurisdiction of the defendant or the subject
matter of the suit. Here, the sheriff was not made a party, the return
was not traversed, and it would be possible for the nonresident
defendant to become subject to the jurisdiction of the court o! the
county where judgment was obtained by being served personally in
such county. The court stated that it is difficult to see how the
defendant could attempt to prove that the court had no jurisdiction
over his person and at the same time admit the truth of the entry of
service that he was "served at his most notorious place of abode." The
return of service should have been traversed, and the sheriff was a
necessary party to the issue thus formed.
A void service is not amendable,32 but an irregularity in the direction of the process of a suit is amendable.3 3 In this regard, Everett v.
McCrary34 held that where the clerk of the court erroneously directed
process intended to be served on the Secretary of State to the sheriff
of the county of the defendant's residence in the other state, the
defect was amendable, and the petition thereby properly served with
corrected process was not subject to dismissal for lack of process.
Is service upon a nonresident by publication sufficient in a suit
for specific performance of an alleged contract to make a will? Little
v. Kin g 5-: held, "It is too late now for anyone to mistake the rule for
proceedings in rem, wherein constructive service is held sufficient, as
applying to proceedings in personam. Code sections 81-204 and 81-205
do not so provide."
31.
32.

93 Ga. App. 511, 92 S.E.2d 230 (1956).
GA. CODE § 81-1313 (1933).

33. Georgia Power Co. v. Ozburn, 53 Ga. App. 797 (1). 187 SE. 154, 155 (1936).
34. 93 Ga. App. 474, 92 S.E.2d 112 (1956).
35.

211 Ga. 872, 89 S.E.2d 511 (1955).
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The 1956 General Assembly enacted a statute36 to provide for the
service of subpoenas, subpoenas duces tecum, and notices to produce
by registered or certified mail, as an alternative to existing methods
of service. Production in court of a return receipt issued by the
United States Post Office constitutes a prima facie showing of perfection of such service. Such service is considered perfected upon the
date of delivery as shown by the return receipt. The cost of such
registered mail is borne by the party electing to use it.
JURISDICTION AND VENUE

In

Schwartz v. Charlton County,37

the plaintiff sued Charlton

County and a construction company as joint tort-feasors in the Glynn
Superior Court. The State Highway Department was vouched in
under Ga. Code Ann. section 95-170 to defend the suit and be responsible for all damages awarded against the county. The plaintiff
filed a motion to strike the name of the State Highway Department
from all defensive pleadings and also a motion to strike the plea to
the jurisdiction filed by the county and the State Highway Department. The court, in upholding the plaintiff's motions, held that
the State Highway Department, not being subject to being made a
party to the suit, cannot defend the action in its own name and
raise issues which the-county could not raise. If at the time of filing
of the suit the court had jurisdiction over the county as a party
defendant, such jurisdiction was not ousted by the filing of a plea
to the jurisdiction by the State Highway Department or the county,
on the ground that the court had no jurisdiction over it. Jurisdiction
is determined as to those who are the real or actual parties to the
suit, and not by one who is not a party though he may be bound
ultimately to respond to the judgment rendered in the proceeding.
The court also restated the rule that where the general demurrer of
the resident defendant is sustained and the action is dismissed as to
such party, the court is without jurisdiction to pass on the merits of
the nonresident's demurrers and should dismiss the action against
the nonresident for want of jurisdiction.
In Bolin v. Pennsylvania Threshermen 9c Farm M. C. I. Co., 38 the

plaintiff jointly sued a common carrier (a natural person) and its
indemnity insurer for injuries allegedly resulting from the operation
of the carrier's vehicle. The court held that. the carrier who, in the
course of that business, allegedly negligently injures a person, and
36.
37.

Ga. Laws 1956, p. 63.
211 Ga. 923, 89 S.E.2d 881 (1955).

38.

92 Ga. App. 726, 89 S.E.2d 831 (1955).

1956]

PRACTICE AND PROCEDURE

the carrier's indemnity insurer were neither joint tort-feasors 'nor
joint contractors, within the constitutional provision 39 permitting a
suit to be instituted against joint obligators or joint tort-feasors in
the county of either. While by special statute40 joinder of the carrier
and the insurance company in the same action is permitted, a natural
person engaged in the business of a common carrier cannot be joined
with the insurance company in a suit instituted elsewhere than in the
county where he resides.
Payne v. Terhune'1 restates the rule that the common test as to
whether an action to recover land is an action to recover land within
the venue provision of our constitution 42 is whether the plaintiff can
recover on his title alone, or whether he must seek the aid of a court
of equity in order to recover.
Trusco Finance Company v. Kniphfer43 held that a foreclosure

and sale of an automobile under a power of sale contained in a title
retention contract does not constitute a "pending proceeding" within
the Code provision 44 for filing a petition to stay pending a proceeding
in a county in which such proceeding is pending.
DEFENSIVE PLEADINGS

Almond v. Northern Assurance Co. 4 5 restated the rule that an ad-

mission of liability by the defendant in an answer to a petition does
not estop such defendant from insisting upon a general demurrer
thereto.
As to the law of the case being conclusive upon a plea, Harris v.
McDanie146 held that a motion to dismiss a named plea cannot be
considered where there has been a previous ruling upon a motion to
dismiss the same plea, which has not been vacated or reversed. The
previous ruling became the law of the case and is conclusive upon
the parties.
Another application of the law of the case is found in Scroggins v.
Hicks. 47 Here the plaintiff petitioned the court of ordinary to
remove an obstruction from an alleged private way.

After the court

39.
40.
41.
42.
43.
44.
45.
46.

GA. CONST. ARTVI, § 14,
4, GA. CODE ANN. § 2-4904 (948 Rev.)
GA. CODE § 68-612 (1933).
212 Ga. 169, 91 S.E.2d 348 (1956).
CA. CONST. ARI. VI. § 14, 2, CA. CODE ANN. § 2-4902 (1948 Rev.).
211 Ga. 859, 89 S.E.2d 488 (1955).
GA. CODE § 3-202 (1933).
92 Ga. App. 480, 88 S.E.2d 717 (1955).
92 Ga. App. 299, 88 S.E.2d 442 (1955). See also Edison v. Cheek. 212 Ca.
201. 91 S.E.2d 498 (1956).

47.

93 Ga. App. 693, 92 S.E.2d 612 (1956).
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found for the plaintiff, the defendant went by certiorari to the
superior court. The latter dismissed the certiorari which was unexcepted to. The defendant then filed a motion in the court or
ordinary to set aside the judgment of the court of ordinary rendered
in the original hearing. The court of appeals held that the judgment
of the superior court, which was unexcepted to, became the law of
the case and was conclusive on the issues raised on certiorari.
DECLARATORY JUDGMENT

An interesting point as to a petition for a declaratory judgment
was raised in Brown v. Cobb County. 48

This petition was expressly

brought under the Declaratory Judgment Act 49 and prayed for the
court to set the date for trial. In urging that it was error to sustain
the demurrer and dismiss the petition, the plaintiff insisted that if
the petition did not state a cause of action for a declaratory judgment,
it stated a cause of action for other relief. The court held that since
a proceeding under the Act is a special proceeding to declare rights,
and provides for a special proceeding, 50 ordinary relief in equity or
law cannot be granted in a proceeding brought thereunder. In the
absence of a waiver by the defendant, no petition for relief in law
or in equity or both can be maintained, or states a cause of action,
unless it conforms with the statutory provisions of process, service,
answer and term time governing the institution of all suits in the
superior courts for legal or equitable relief. 1 These provisions do
2
not apply to a declaratory judgment proceeding5
It would seem from the Brown case that where a petition seeks
legal or equitable relief 53 in addition to a declaration of fights under
the Declaratory Judgment Act, the general statutory provisions as
to process, service and answer should be complied with.
While our Declaratory Judgment Act itself says that it should be
liberally construed, Peoples v. Bass5 4 held that the Act was never

intended to be applicable to every occasion or question arising from
any justiciable controversy, since the statute does not take the place
48.
49.

212 Ga. 172, 91 S.E.2d 516 (1956).
Ga. Laws 1945, p. 137, GA.CODE ANN. § 110-1101 et seq. (Supp. 1955).
Ga. Laws 1945, p 137, GA. CODE ANN. § 110-1104 (Supp. 1955).
GA. CODE § 81-101, 81-201, 81-218 (1933).
GA. CODE § 81-102 (1933).

50.
51.
52.
53. Other than preserving the status quo pending a declaration of rights.
54. 93 Ga. App. 71, 90 S.E.2d 926 (1955). See also, Savannah Theaters Co. '.
First Federal Say. & L. Ass'n, 93 Ga. App. 487, 92 S.E.2d 217 (1956); Zeagler
v. Willis, 212 Ga. 286, 92 S.E.2d 108 (1956); Sumner v. Davis, 211 Ga. 702.
88 S.E.2d 392 (1955).
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of existing remedies. If a remedy exists either in law or in equity,
a petition for declaratory judgment will lie only where there is some
fact or circumstance which necessitates a determination of a dispute.
It lies not merely for the purpose of enforcing an accrued right, but
in order to guide and protect the petitioner from uncertainty and
insecurity with respect to the propriety of some future act or conduct
which is properly incident to his alleged rights, and which future
action without such direction might reasonably jeopardize his interest. Failure to allege such facts is a proper ground for general
demurrer.
Carter v. State55 held that the Declaratory Judgment Act cannot
be invoked where there is a full and complete remedy, without regard
to such Act, and a declaratory judgment will be of no value to the
applicant to guide him in such future action which, without such
action, might reasonably jeopardize his interest. The court will
ordinarily refuse to entertain an action for a declaratory judgment
as to questions which are determinable in a pending action or proceeding between the same parties.
HABEAS

CORPUS

Code section 50-107 was amended in the 1956 Session of the General
Assembly to read as follows:

56

The return day of the writ in civil cases shall always be
within twenty (20) days after the presentation of the petition therefor, and the return day of the writ in criminal cases
shall always be within eight (8) days after the presentation
of the petition therefor.
CONTINUANCE

The 1956 General Assembly enacted the following statute as to
continuances: '7
When any case pending in the courts of this State in which
the Attorney General is of counsel is scheduled to be called
for any purpose during sessions of the General Assembly, or
during a period of fifteen (15) days preceding or following
sessions of the General Assembly, on motion of the Attorney
General or an Assistant Attorney General, it shall be a good
ground for continuance that the Attorney General and his
55.
56.

93 Ga. App. 12, 90 S.E.2d 672 (1956).
Ga. Laws 1956, p. 374.

57.

Ga. Laws 1956, p. 700.
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staff are occupied in aid of the business of the General
Assembly.
TERM OF TRIAL

Hartley v. Hartley5 8 held that where it affirmatively appears from
the record that the order complained of was rendered prior to the
term to which the case was returnable, the judgment is erroneous for
the reason that the court was without jurisdiction to try the case
and enter a final decree therein without an express agreement of the
parties.
The law with respect to the term of trial in civil cases was amended
during the 1956 Session of the General Assembly to read as follows: 9
(a) Any action for divorce may be tried at the first or
appearance term, provided it is ready for trial, upon the
consent of the parties thereto, which consent shall be entered
upon the court's docket.
(b) Any civil case requiring trial by jury, whether in
law or in equity, may, by consent of the parties thereto entered on the docket, be tried any time after appearance day.
(c) The judges of the several superior courts of this
State may, on reasonable notice to the parties, at any time,
either in term or vacation, and at chambers in any county in
the circuit, hear and determine, by interlocutory or final
judgment, any matter or issue, where a jury verdict is not
required or has been duly waived.
JURY

As to qualifying the jury panel with respect to their interest in
the insurance company, Stevens v. Wright Contracting Co. 60 held that
where the testimony at the hearing in the absence of the jury showed
without dispute that the attorney representing the defendant was
employed and to be paid by the insurance company, that the company's claim investigator had made investigations for his employer
over a considerable period of time, and that he and the attorneys
for the plaintiff and the defendant had together taken the depositions
of witnesses to be used at the trial, it was mandatory on the trial court
to qualify the jury.
In Collins v. Griffin,6 1 the plaintiff contended that one of the
58.
59.
60.
61.

211 Ga. 616, 87 S.E. 851 (1955).
Ga. Laws 1956, p. 68.
92 Ga. App. 373, 379-380, 88 S.E.2d 511 (1955).
93 Ga. App. 282, 91 S.E.2d 369 (1956).
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jurors was related to the defendant within the prohibited degree by
reason of the virtual adoption of the juror. The court held that
even though there are cases in which a child is allowed to inherit
as an heir as the result of virtual adoption, there is no legal relationship created by what is known as a virtual adoption. In addition,
one of the attorneys of record did not sign the affidavits to the
effect that he did not know of the contended incompetence of the
juror, and therefore the court must presume, when there is no
explanation to the contrary, that the counsel who did not sign had
knowledge of the contended incompetence.
The 1956 General Assembly added a new Code section as to

62
examination of jurors which reads as follows:

59-720. In the examination of individual jurors by counsel
for the parties, in civil and criminal cases, as provided in the
Code, § 59-806, applicable to felonies, and § 59-705, as amended by an Act approved February 25, 1949 (Ga. Laws 1949, p.
1082) and an Act approved February 19, 1951 (Ga. Laws
1951, p. 214), applicable to all cases, it shall be the duty of
the court, upon request of either party, to place the jurors
in the jury box in panels of twelve (12) at a time, so as to
facilitate their examination by counsel.
NONSUIT

The necessity of having a brief of the evidence to accompany a
motion to reinstate after nonsuit was again pointed out in Home v.
Phillips.63 The motion to reinstate is within the discretion of the
trial court, and the appellate court cannot say that the trial court
abused its discretion where no valid brief of evidence accompanies
the motion to reinstate.
Burks v. Wheeler 64 held that all joint tort-feasors need not be made
parties to an action either as originally brought or as renewed after
nonsuit, and if the original action was timely brought before the
statute of limitations had run, the fact that nonessential parties were
stricken in the renewing action after the statutory period had expired
would be immaterial.
Gray v. Schlapps65 restated the rule that when a court passes upon
a motion for a nonsuit, it decides only one question; that is, do the
62. Ga. Laws 1956, p. 64.
63. 93 Ga. App. 223, 91 S.E.2d 203 (1956).
64. 92 Ga. App. 478, 88 S.E.2d 793 (1955).
65. 92 Ga. App. 261, 88 S.E.2d 536 (155).
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allegation and the proof correspond? In sustaining such a motion,
the court does not hold that the plaintiff is not entitled under the
law to recover on the facts alleged; neither does the overruling of the
motion decide that the plaintiff is entitled under the law to recover.
The right to recover under the facts alleged is not involved in the
decision of such a motion. If the plaintiff "proves his case as laid,"
he is entitled to prevail as against a nonsuit; but it by no means
follows from this that he is entitled to recover on the facts "as laid."
DIRECTED

VERDICT

Where the evidence may be subject to more than one construction,
or where more than one inference may be drawn, even from undisputed facts, Northwestern University v. Crisp6" held that the duty of

solving the mystery should be placed upon the jury. "Code § 110-104
ought not to be extended beyond the plain and the literal meaning
of its words."
Dye v. Hirsch6 7 held that a party to a suit will not be allowed to
disprove an admission made in his pleadings, without withdrawing
it from the record. Here the plea and answer admitted a prima
facie case, and there was no evidence to support the affirmative defense; therefore, the direction of verdict was proper.
CHARGE OF THE COURT

In considering whether the trial court erred in charging the jury,
Johnson v. Spielbergs held that it is well established in this state

that the charge to the jury must be taken as a whole and. each part
thereof considered in connection with every other part of such
charge. A charge torn to pieces and scattered in disjointed fragments,
may seem objectionable, although when put together and considered
as a whole, it may be perfectly sound.
Bell v. Proctor69 restated the rule that a mere verbal inaccuracy in
a charge, which results from a palpable slip of the tongue and clearly
could not have misled or confused the jury, is not cause for a new trial.
VERDICT

It is well settled that one may voluntarily release a portion of a
verdict in his favor, when it does not prejudice the rights of the
66.
67.
68.
69.

211 Ga. 636, 88 S.E.2d 26 (1955).
92 Ga. App. 803, 90 S.E.2d 332 (1955).
See also Plymouth Record Corporation v. Books, Inc., 92 Ga. App. 753, 90 S.E.2d 336 (1955)-.
92 Ga. App. 277, 88 S.E.2d 509 (1955).
92 Ga. App. 759, 90 S.E.2d 84 (1955).
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other party. Plymouth Record Corporation v. Books, Incorporated70
stated that verdicts fall into two classes-where the amount thereof,
in the event of liability, is a matter of arithmetical calculation and
the plaintiff is willing to write off the excess, the verdict should be
allowed to stand. On the other hand, in cases involving the value of
a life, pain and suffering, or other items not subject to mathematical
calculation but peculiarly for the determination of the jury, the excess
cannot be mathematically calculated and consequently cannot be
written off.
In WValton v. Johnson,"1 an attenpt was made to write off the
illegal part of the verdict, but the court held that it could not be
determined from the verdict whether the jury found that the plaintiff
was entitled to recover the full principal amount or whether they
found that the plaintiff was entitled to a portion of the principal
amount and all or a portion of the interest, or attorney's fees, or both,
or just what the' did find.

JUDGMENT

In Davison-Paxon v. Bnrkai t, 72 process was served upon the defendant at his most notorious place of abode. He made no appearance,
The defendant then
and the plaintiff took a default judgment.
sought to set it aside alleging that he had a meritorious defense
which he set forth, and further alleging that he did not know of the
service until he was informed by his employer of a garnishment, and
that he was prevented from filing his defense by reason of the fact
that his wife, with whon process was left, failed to deliver the papers
to him. The court held that while the Code section 110-404, as
amended, gives to the trial judge a broad discretion in setting aside
a default judgment, this does not mean that he may act arbitrarily
but that he must exercise a "sound and legal" discretion. He may
not open a default capriciously or for fanciful or insufficient reasons.
To accept the defendant's view would make it possible for legal service to be emasculated by anyone who felt enough interest in the
person served in terms of the law to secretly withhold front him the
summons of the court. Where the allegations of the motion to
reopen the default show no sound and legal reason for doing so (as
in this case), it is not a matter for the exercise of discretion, but a
matter of law that the defendant's motion should not prevail.
70.

92 Ga. App. 753, 90 S.E.2d 336 (1955) .

71.
72.

212 Ga. 378. 92 S.E.2d 861 (1956).
94 Ga. App. 80, 88 S.E.2d 39 (1955).
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Strozier v. MosS7 3 involved a petition to have a default judgment
set aside on the ground that it was fraudulently obtained by the
defendant. The court held that it failed to allege a cause of action
for equitable relief, in absence of a showing that the default judgment
had been obtained without negligence or fault on petitioner's part.
The 1956 General Assembly enacted the following statute as to
74
action in which the state is a party:
Any verdict, decision, judgment, decree, order, ruling or
other judicial action by any court in this State in any matter
in which the State of Georgia, or an official of the State of
Georgia in his official capacity, is a party defendant, intervenor, respondent, appellee or plaintiff in fi. fa., shall be void
unless it affirmatively appears as a matter of record either
(a) that the Attorney General was given five days advance
written notice by the adverse party, or his attorney, of the
time set for the particular trial, hearing or other proceeding
as a result of which such verdict, decision, judgment, decree,
order, ruling or other judicial action was entered, or (b)
that the Attorney General, or an Assistant Attorney General,
was present in person at such trial, hearing or other proceeding, or (c) that the Attorney General or an Assistant
Attorney General has, in writing, waived such notice.
JUDGMENT

NOTWITHSTANDING

THE VERDICT

Several cases were decided during this survey period involving the
7
application of a recent act dealing with judgments n.o.v. ,
Shockey v. Baker70 held that the 1953 act 77 on judgment n.o.v did
not in any manner change Code section 110-104 as to a motion for
directed verdict. It merely provides a new method by which a failure to
direct a verdict may subsequently become the basis of reversible error,
but where the statute is pursued, the error is not in failing to direct
the verdict in the first instance, but in failing to grant the motion for
a judgment n.o.v. 78 The motion for a directed verdict is a condition
precedent to a motion for judgment n.o.v., and where, in the bill of
exceptions assigning error on the denial of the motion for judgment
n.o.v., it is not made to appear that such condition precedent was
73.
74.
75.

211 Ga. 891, 89 S.E.2d 478 (1955).
Ga. Laws 1956, p. 625.
Ga. Laws Nov.-Dec. Sess. 1953, p.

440

-444, GA. Col- AN.N. § 110-113 (Supp 1955)

76. 212 Ga. 106, 90 S.E.2d 654 (1955).
77. Note 75, supra.
78.

Bromberg v. Drake, 91 Ga. App. 118, 85 S.E.2d 169 (1954).
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complied with, no question is presented for determination on the
7
denial of the motion for judgment n.o.v. 0
Shetzen v. C. G. Aycock Realty Co. 80 held that "ultimate result intended" by the judgment n.o.v. statute is:
the avoidance of another trial when the law demanded
a result for the movant on the first trial, and it was never
intended that the movant be made to choose between moving
for a new trial and moving for a judgment notwithstanding
the verdict. Under the old law, when the evidence demanded
a verdict for the movant, his remedy was in the general
grounds of a motion for a new trial, and a reversal of the
judgment denying a motion for new trial necessitated a retrial
of the case. The new law provides for the correction of an
error in refusing to direct a verdict in the first instance and
obviates the necessity for a second trial. The act does not
provide that the two motions be in the alternative and be
mutually exclusive. It provides that the motions may be
joined or may be filed separately. A motion for a new trial
may contain grounds of alleged error not contained in a
motion for a judgment n.o.v. A movant may file both motions
but he is effect saying: 'If I am not entitled to a judgment
n.o.v., 1 am at least entitled to a new trial on other grounds.'
Of course, if a judgment is demanded in his favor and such
is granted on a motion for judgment n.o.v., the errors coniplained of in the motion for a new trial are rendered harmless and they would not be insisted upon.
The above statement necessarily presupposes that the ruling of thL
trial court on the motion for judgment n.o.v. was correct and is subsequently upheld by the appellate court; however, in the opinion of
this writer, the better practice is for the trial court to pass on both
the motion for n.o.v, and the motion for new trial.8' Where the trial
court overriles the motion for judgment n.o.v., this does not necessarily
adjudicate that the movant is not entitled to a new trial. On the other
hand, where the trial court sustains the motion for judgment n.o.v.,
there always exists the possibility of a reversal in the appellate court,
althotIgh the appellate court may determine that the grant of a new
79.
80.
St.

National Life& C. Co.v. Goolsby, 91 Ga. App. 361, 85 S.F.2d (ll (1955).
93 Ga. App. 477, 479-480, 92 S.E.2d i14 (1956).
Nfonigoniery Ward Co. v. )uncan, 311 U.S. 243, 61 S. Ci. 189. 85 L. Ii.
(1940).

1-17
But see the dicta in Wooten v. Life Ins. Co. of (;eoigia, 93 Ga. App.

665, 670. 92 S.E.2d 567 (1956),

that "Courts cannot giant a new trial 1y

reason of an error committed on a former trial and at ihe same tinie grant
a m1otion for a judgment notwithstanding the verdict of such former rial."

MERCER

LAW

REVIEW

[Vol. 8

trial would have been proper. Therefore, in any case, the trial court
should rule on both motions; its judgment should provide that the
new trial is granted only in the event that the appellate court deter82
mines that the judgment n.o.v. was erroneously granted.
The Shetzen case also held that the ruling on a motion for a judgment n.o.v. is not final judgment but is a judgment from which a
direct bill of exceptions will lie because it was one which would have
been final if the ruling had been as contended for the plaintiff in
error.
Wooten v. Life Ins. Co. of Georgia83 held that the trial court may
not on motion for judgment n.o.v. eliminate evidence on the ground
that it was improperly received at the trial and then dispose of the
case on the basis of the diminished record.
NEw TRIAL

The rule is that a special ground of a motion for new trial which
is not complete within itself and which requires reference by the
appellate court to the brief of the evidence to determine its sufficiency
will not be considered. 84 Where the ground complains of the refusal
of the court to allow a witness to answer a certain question of counsel,
it must disclose the expected answer and that the judge was informed
85
of it; failure to do so presents nothing for review.
An exception to this rule was set out in Dodson v. Cobb.86 The
court stated that the above rule:
is a rule of reason designed to save the appellate courts
the undue burden of searching the record in order to understand the assignment and to determine whether such assignnent of error requires the grant of a new trial. Where a motion for new trial is made and a brief of evidence duly filed,
approved, and made a part thereof, and in an amended
ground of the motion error is specially assigned on the direction of the verdict and it thus becomes necessary to read the
entire brief of evidence to determine the question thus properly presented, it is apparent that the failure to incorporate
in the amended ground the entire brief of evidence would
work no additional burden on this court. Such an assignment
82.

2

83.
84.

93 Ga. App. 665, 670, 92 S.E.2d 567 (1956).
McGinty v. Interstate Land and Improvement Co., 92 Ga. App. 770, 90 S.E.2d

85.
86.
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&
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42 (1955).
Stewart v. Wilson, 92 Ga. App. 514, 88 S.E.2d 752 (1955).

92 Ga. App. 654, 89 S.E.2d 552 (1955).
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does not require a search of the record but merely the reading
of an entire portion thereof, to wit, the brief of evidence.
The present case therefore presents an exception to the general rule. A contrary ruling would be plainly violative of
Code § 6-1307, and would needlessly encumber the record.
McBurney v. RichardsonsT restates the rule that a motion for new
trial based upon the ground of newly discovered evidence cannot be
considered where there is no affidavit of counsel for the niovant
attached showing that he did not know of the existence of this evidence prior to the trial of the case, and that it could not have been
discovered by the exercise of ordinary diligence.
In Mayeske v. Owen,88 the plaintiff in fi.fa. moved to dismiss the
claim on the ground that the trial court was without jurisdiction and
also for a trial before a jury on the facts. Upon denial of these motions,
the case was tried and judgment entered for the claimant. The plaintiff
in fi. fa. included the above two special grounds in his motion for
new trial. The court held that the refusal of the trial court to dismiss
the action for lack of jurisdiction is not a proper ground for new
trial. As to the ruling on a motion for a trial before a jury, the court
held that this falls within the category of a ruling on the pleadings
or other preliminary rulings, and the assignment of error thereon was
not a proper ground of a motion for a new trial.
Burkhalter v. Durrence" held that no new trial is required where
counsel goes to trial without the defendant's presence and does not
make any motion for continuance or suggest his desire to have defendant present at the trial, even though defendant now contends that
he possesses evidence which would have brought the trial to a different
conclusion. Counsel has full power to represent his client at the trial
without the client's presence.
McKoy v. Hardy9O involved a motion for continuance for the purpose of amending the motion for new trial and procuring a brief of
the evidence. The verdict and judgment were dated February 17, 1955.
The motion for new trial on general grounds was dated February 22,
1955, and the hearing was set for April 18, 1955. The brief of the evi87.
88.

89.
90.

93 Ga. App. 138, 91 S.E.2d 123 (1955).
92 Ga. App. 121, 88 S.E.2d 204 (1955), Cloud v. Stewart, 92 Ga. App. 247,
88 S.E.2d 323 (1955) restated the rule that the overruling of a demurrer is
not a proper ground of a motion for new trial. Ray v. Woods. 93 Ga. App.
763, 92 S.E.2d 820 (1956) held that errors committed by the court in the
rendition of a decree or judgment cannot be reached 1)%a motion for a
new trial.
93 Ga. App. 374, 91 S.E.2d 774 (1956).
92 Ga. App. 525, 88 S.E.2d 708 (1955).
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dence was not ordered from the court reporter until April 18th, the
date of the hearing. The court held that the trial judge did not abuse
his discretion in holding that legal cause was not shown for the granting of a continuance. Since no brief of the evidence was attached to
the motion pending on general grounds only, the trial court did not
err in dismissing the motion.
McCullough v. McCullough9 l restated the rule that general grounds
of a motion for a new trial do not raise the question of whether a trial
court errs in the direction of a verdict.
Boyd v. Sumner 92 held that an allegation that a decree does not

follow or is not authorized by the verdict upon which it is entered is
not a good ground of a motion for new trial. The proper method is
93
by a direct bill of exceptions.
In Buchanan v. Nash,9 4 the verdict as rendered was not demanded
by the law and the evidence, and the court followed the rule that in
such case it will not interfere with the discretion of the trial judge in
granting a new trial.
APPELLATE

REVIEW

Parties.The rule is that all parties who are interested in sustaining
the judgment of the trial court or who would be affected by a judgment of reversal are indispensable parties on writ of error, and where
there is no service of the bill of exceptions on or waiver of service by
one or more of such essential parties in the trial, the appellate court
is without jurisdiction of the writ of error, and the said writ must
be dismissed.95 A motion to amend the bill of exceptions and add
such a party avails nothing where the party was not served with the
bill of exceptions, and it does not appear from the record that he
waived service or agreed to be made a party.96 Where the party's counsel was served with the original bill of exceptions, Ga. Code Ann. sec97
tion 6-913 permits such party's name to be added by an amendment.
In Griffin v. Ross,98 the plaintiff brought a wrongful death action
against a truck driver and his employer. The verdict was against the
91.

92 Ga. App. 833, 90 S.E.2d 100 (1955).

92. 211 Ga. 700, 88 S.E.2d 411 (1955).
93. Ballard v. Harmon, 202 Ga. 603, 44 S.E.2d 260 (1947).
94. 211 Ga. 874. 89 S.E.2d 637 (1955) .
95. Kirby v. Woods. 212 Ga. 20, 90 S.E.2d 4 (1955); Bluc lop Cah Company v.
Donaldson, 93 Ga. App. 366, 92 S.E.2d 23 (1956).
96. Griffin v. Ross, 93 Ga. App. 407, 91 S.E.2d 815 (1956).
97. Schwarcz v. Charlton County, 211 Ga. 923, 89 S.E.2d 881 (1955).
98. 93 Ga. App. 407, 91 S.E.2d 815 (1956).
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employer alone, and the plaintiff and his employer both brought error.
The court held that the employer was a necessary party to the plaintiff's
appeal but that the truck driver was not a necessary party to the
employer's appeal.
In Trulock v. Parker-,11 three lower riparian landowners sued to
enjoin the defendant from diverting waters. A fourth lower riparian
landowner was made a party plaintiff. The trial court overruled the
defendant's general demurrer, and the defendant brought error without
naming the fourth party plaintiff in the bill of exceptions. The court
held that the fourth landowner was an indispensable party to review
and dismissed for lack of jurisdiction.
Hall v. Cain'00 held that the recitals in a bill of exceptions should
in every instance be sufficiently clear and explicit to enable the officer
into whose hands it may be placed for service to determine beyond
peradventure precisely whom he is expected to serve with a copy of
the same.
Finality of Judgment. The following rulings were held not to be
a final disposition of the cause under the provisions of Ga. Code Ann.
section 6-701; judgment overruling a plea of res judicata; 0 1 judgment
02
granting or refusing to grant a motion to open a default judgment;
dismissal of a cross-bill on general demurrer; 0 3 and a judgment over104
ruling demurrers to an answer and cross-bill of the defendant.
Brown v. Marks Auto Sales'0 5 held that where the overruling of

defendant's general demurrer to petition more than 30 days prior to
suing out of bill of exceptions, overruling of defendant's special demurrers to petition, refusal to allow an amendment of the answer, and
sustaining of the general demurrer and striking of the answer were
assigned as error in the bill of exceptions, which did not contain
assignments of error that the final judgment was specifically erroneous
in itself or generally erroneous because controlled antecedent errors,
the bill of exceptions was insufficient for lack of assignment of error
upon a final judgment. Since there was no assignment of error whatever on the final judgment in such case, the bill was fatally defective,
and could not be amended by the addition of assignments of error
on the final judgment.
99. 211 Ga. 795, 89 S.E.2d 174 (1955).
100.
101.
102.
103.
104.
105.

211 Ga. 658,87 S.E.2d 845 (1955).
McMurray v. Wallis. 92 Ga. App. 199, 88 S.E.2d 160 (1955).
Ibid.
Sanders \v.Sanders, 212 Ga. 244, 91 S.E.2d 604 (1956) .
Sunday v. Allgood, 93 Ga. App. 741,92 S.E.2d 726 (1956).
93 Ga. \pp. 741, 92 S.E.2d 832 (1956).
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In Swift Co. v. Lawson, °0 the defendant filed a plea to the jurisdiction, and the jury returned a verdict against the plea. The trial court
overruled the defendant's motion for new trial, and on review the
court of appeals held that the defendant could not bring up for review
a judgment overruling a motion for new trial on its plea to the jurisdiction until after rendition of the final judgment in the main case.
The court pointed out that if they reversed it, it would only mean
that the plea would be tried again; and if they affirmed, then the case
would proceed to trial on the main issue.
Assignments of Error. Where error is assigned solely upon a trial
court's judgment denying a motion for a new trial and the special
grounds of the motion assigned error upon the trial court's failure
to charge certain principles of law but did not set out what the trial
court should have charged, Allen v. Barrow10 7 held that such assignments of error are too general and indefinite to present any question
for determination.
0°
Arcady Farms Milling Company v. Stribling'
held that an assignment of error to the effect that the court erred in failing to charge
on contributory negligence was too vague and indefinite to present
any question for decision.

If a trial court incorrectly overrules a defendant's special demurrer
to a count and after jury trial enters judgment for the plaintiff and
denies defendant's motion for new trial, A. C. Samford, Inc. v. Beech'0 9
held that, on appeal, the error in overruling the special demurrer will
be treated as harmless since the motion for new trial on general grounds
afforded the same protection to the defendant.
While the denial of an oral motion to dismiss becomes the law of
the case when unexcepted to, Bregman v. Rosenthaltm held that where
the record is silent as to the ground of the defendant's motion or as
to what legal question was passed upon 1))' the trial court in denying
the motion, the appellate court is unable to apply the law of the
ascas
fixed bV Stmch judgumeniit, since the record 1ails to disclose what
question the ruling of the trial judge adjtdicated.
Another interesting point on the law of the case appcared in Gordonl
County Broadcasting Company v. Chitlwood.111 The appellate court
106. 92 (;a. App. 732. 89 S.E.2d 82:1(1955).
107.
108.
109.
110.
111.

93 G-a. App. 894. 93 S.E.2d 177 (1956).
93 Ga. App. 260. 91 S.E.2d 293 (1956).
92 Ga. App. 502. 88 S.E.2d 701 (1955).
212 Ga. 95. tX)S.E.2d 561 (1955).
212 Ga. 21. 90 S..2d 5 (1955).
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had reversed the overruling of the defendant's general deriurrer, and
an amendment was filed by the plaintiff with the approval of the
trial court before judgment was entered on remittur. The trial court
again overruled the defendant's general demurrer and denied his
motion to strike the case from the docket. It was contended that, since
the petitioner had added what the court said was lacking before,
the petition now sets out a cause of action and that this was the law
of the case. The supreme court held that it was not error to den\
the motion to strike since the amendment was filed prior to entry of
judgment on remittur. But it revcrsed the overruling of the general
demurrer stating that it "is the law of the case that, if the facts alleged
in the petition show what it is stated in the previous case it must
show, the petition will state a cause of action. The question of whether
or not the facts alleged do show what it is there stated it must show
is still an open one in so far as the amendment is concerned."
While irregularities regarding the jury not being sworn and counsel
not being afforded an opportunity to strike will ordinarily require
reversal, Dye v. Hirsh'"2 held that where the verdict was in any event
demanded, no harm from such error resulted to the defendant. "When
a plaintiff in error brings a case here he must show error which has
hurt him. This court is not an expounder of theoretical law, but it
administers practical law, and corrects only such errors as have practically wronged the complaining party."
Brief of the Evidence. While a stenographic report of the trial may
be used in place of the brief of the evidence, the appellate courts will
not pass Ul)On any assignment of error in determination of which
reference must be made to the purported brief of the evidence, where
the purported brief consists of the entire stenographic report of trial
and all documentary evidence and vast number of objections and
rulings and other immaterial and irrelevant matters. 1 3
The court, in Overby v. J'er,e , l t 1 held that the proper practice Ifor
objection to the brief of the evidence is for counsel for defendant in
error to voice objection in the trial court upon execution by the trial
court of the certificate approving the brief as correct. Such objections
should be in the form of a motion, instead of in the brief, so that
the motion might become a part of the permanent record of the appellate court. As to an assignment of error to a ruling of the trial court
admitting evidence, over objection, the court held such assignment is
112.

92 Ga. App. 803, 90 S.E.2d 332 (1955).

113. Death v. McBurney Stoker & Equipment Company, 93 Ga. App. 86. 91 S.E.2d
114.

154 (1955).
212 Ga. 238, 91 S.E.2d 762 (1956).
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insufficient where the evidence is not set out either literally or in substance, and where it does not appear what objection, if any, was urged
to the admissibility of the evidence before the judge at the time of
the ruling complained of.
Dukes v. Balkcom' 15 held that where consideration of an assignment
of error in the bill of exceptions is dependent on evidence introduced
before the trial judge, and such evidence appears only in the transcript
of record not bearing the trial judge's approval, the court is required
to assume the judgment is correct and affirm it.
Rabun v. Wynnl 6 held that in equity cases an exception to an auditor's report which required for its determination a consideration of
some part or parts of the brief of evidence is incomplete where the
evidence necessary to be considered is not incorporated therein or
attached thereto in the same manner as special grounds of a motion
for new trial; but in law cases error may be assigned in the same manner as in the general grounds of a motion for new trial.
Certification. As to whether the court has certified a bill of excep1 17
tion and brief of the evidence as correct, the court in Nail v. Nail
held that while "what purports to be a brief of the evidence appearing
in the record in this case shows a notice, signed by counsel for the
plaintiff in error and directed to counsel for defendants in error, that
a brief of evidence would be presented to the trial judge for approval
at a designated time and place, an acknowledgement of service of this
notice by counsel for the defendants in error, and a certificate by
counsel for the plaintiff in error that this notice had been served upon
counsel for the defendants in error-neither the bill of exceptions nor
the purported brief of evidence shows aiiy approval thereof by the
trial judge, and it cannot be considered by this court."
Two attempts were made during this period to mandamus the trial
court to show cause why he should not sign and certify a bill of exceptions. Eason v. Thomas'1 8 held that where the trial judge stated in his
answer that he declined to sign and certify, the same because the
statement of facts therein was not true; and, although he had returned
the same to the attorney tendering it with his objections thereto in
writing, that these objections had not been satisfactorily met and
removed, the rule will be discharged, as the answer cannot be traversed.
In Williams v. Smith,
115.
116.
117.
118.
119.

212 Ga. 300.
92 Ga. App.
212 Ca. 299,
92 Ga. App.
93 Ga. App.

19

the trial judge certified the bill as being

92 S.E.2d 18 (1956).
228. 88 S.E.2d .178 (1955).
92 S.E.2d 109 (1956).
501. 88 S.E.2d 758 (1055).
429, 91 S.E.2d 840 (1956).
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true in part and untrue in part without specifying wherein the allegations of such facts were untrue. Upon application for mandamus nisi,
the court of appeals ordered the trial judge to exercise his jurisdiction
over the bill of exceptions and to either certify the facts alleged therein
to be true or to return such bill to the applicant with notice of his

objections.
Service. Ga. Code Ann. section 6-91 1 was amended in 195512, so as
to permit service of the bill of exceptions to be shown by an unverified
certification of one of counsel for plaintiff in error. In Atlanta Newspapers v. Watts,"'1 the only entry of service on the bill of exceptions
was the certificate of counsel for the plaintiff in error to the effect
that he had mailed a copy of the same to the attorney or the defendant
in error, and no other service, acknowledgement of service or >vaiver
of service appeared. The court held that the 1953 Act does not authorize service of the bill of exceptions by nmail and that here there was
no valid service, and the writ of error must be dismissed. Correct service cannot be shown by parol statement of counsel, or by producing
detached writings. Proper entry of service must appear upon the
bill of exceptions itself; waiver of all irregularities of process or absences of process by appearance does not apply in appellate courts.
Barbaree v. Coffin'1 22 held that waiver of notice provided for by
Ga. Code Ann. section 6-908.1 (Supp.) as to correctness and completeness of the bill of exceptions prior to certification by the trial judge
does not dispense with service of a copy of the bill after approval of
the trial judge as provided by Ga. Code Ann. section 6-911 (Supp.)
Compliance with the latter section is essential to give the appellate
court jurisdiction and upon failure to do so, the writ of error will
be dismissed. In this regard acknowledgement of service of notice to
present to the trial court a brief of the evidence, with the statement
that "Due and legal service of the above and foregoing notice is hereby
acknowledged, copy received together with copy of bill of exceptions"
prior to the time when the bill of exceptions was signed and certified,
is not an acknowledgement of service of bill of exceptions and does
12
not constitute a waiver of such service. '
Jurisdiction. Two cases 124 held that a temporary restraining order
120. Ga. Laws Nov.-Dec. Sess. 1953, pp. 440, 456, GA. CoDE -\A',. § 6-911 (Supp.
1955).
19
121.

122.
123.
124.

92 Ga. App. 843. 90 S.E.2d 52 (

55).

See also, State Mutual Insmranc Comn-

pany %.Clement, 93 Ga. App. 215, 91 S.E.2d 200 (1956).
212 Ga. 370. 92 S.E.2d 860 (1956).
LeBlanc %,.Jolly, 92 Ga. App. 642, 89 S.E.2d 681 (1955).
(riffin N. Hardware Mutual Insurance Co.. 212 (;a. 130, 91 S.E.2d 10 (1956):
Peoples v. Bass. 211 (;a. 802. 89 S.E.2d 171 (1955).
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granted to maintain the status pending an adjudication of a question
under the Declaratory Judgments Act does not make the action an
equitable one; therefore, the court of appeals and not the supreme
court had appellate jurisdiction of such cases.
McClung v. McClung125 held that an obligee's action against sureties
on a bond given in a divorce action to secure compliance with the
judgment and decree awarding alimony is within the appellate jurisdiction of the court of appeals and not the supreme court.
Peoples v. Bass 126 held that an action by a divorced husband's brother
against the divorced wife of a declaratory judgment that the brother
was the owner of the realty free-of wife's judgment for alimony in
that the brother, pursuant to an agreement with the husband and
wife, had paid off an indebtedness on the realty and had taken a conveyance of realty from the husband who had owned an equity therein,
did not involve "title to land."
Costs. If the plaintiff in error obtains a substantial modification of
the judgment complained of, Hartley v. Hartley127 held that he is
entitled to the costs of bringing the case to the reviewing court, without
the necessity of obtaining ,' reversal.
125. 211 Ga. 823, 89 S.E.2d 165 (1955).
126. 211 Ga. 802, 89 S.E.2d 171 (1955).
127. 212 Ga. 62, 90 S.E.2d 555 (1955).

