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'The survey period 1955-56 produced an unusually meagre supply
of cases involving personal property and sales thereof. Only five cases

appear to be worthy of comment-none of which reflect any unusual
pronouncement of law.

Title-An interesting and prolonged battle as to title to and right of
possession of an automobile is the subject of Nimmons v. Ballentine
Motors of Georgia, Inc.' The plaintiffs in this trover action sought
to recover the car from one who had taken the car from an immediate
vendee of the plaintiff. It was undisputed that the sale by the plaintiffs
was for a check and thus that title did not then pass though possession
was given-since the check proved worthless, title never did pass. The
defendant sought to prove itself an innocent purchaser for value
from one who had been given indicia of ownership by the plaintiffs.
It was as to the sufficiency of evidence on the latter issue that the
case was permitted two performances in the court of appeals, the
plaintiffs receiving a unanimous decision on both occasions (aided
by a jury verdict on the rematch).

The question of sufficiency of delivery of pecans by a commission
merchant to a buyer to result in a completed sale, and an interpreta-
tion of Georgia Code sections 96-107 and 96-110 are the subjects
of Brewton v. Woodall.2 The court held (1) that Georgia Code sec-
tion 96-110 is for the protection of the planter and commission mer-
chant-not the buyer; (2) that the giving of a check for the purchase

price plus the placing of the pecans in an area of the merchant's
warehouse allotted to the buyer and tagged with his name equals a
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constructive delivery of the pecans; and (3) that the removal by the
buyer of some of the pecans with permission of the commission mer-
chant converts constructive into actual delivery. Thus a subsequent
destruction of the pecans by fire did not relieve the buyers of their
obligation to pay the purchase price.

Fraud-A party discovering fraud in the inducement of a contract
of sale may not thereafter continue, even briefly, actively to live
under the contract, but must rescind. Otherwise he will be held to
have waived the fraud and affirmed the contract. This hoary prin-
ciple is restated in Clifton v. Dunn3 where the vendee's actions so out-
weighed his words that a directed verdict against him was affirmed.

Warranties-The Supreme Court of Georgia in Sawan, Inc. v. Amen-
can Cyanamid Co.4 reversed the court of appeal's decision, American
Cyanamid Co. v. Sawan, Inc.5 by holding that the seller of the seed
fumigant had through its sales bulletins expressly warranted the
safety of the use to which the buyer put it and that the evidence clearly
disclosed such a use and a breach of warranty.

Where a written sales contract of personalty calls for the vendee
to give notice of defects or breach of warranty within a given time
and in a given manner, failure so to do will amount to a waiver thereof.
R. P. Bowen v. John Deere Plow Co.,

3. 92 Ga. App. 520, 88 S.E.2d 710 (1955).
4. 211 Ga. 764, 88 S.E.2d 152 (1955).
5. 91 Ga. App. 760, 87 S.E.2d 161, 7 MERCIER L. REN. 108 (1955).
6. 93 Ga. App. 731, 92 S.E.2d 808 (1956).


