
EQUITY

By JAMES B. O'CONNOR*

The field of equity had its share of provocative cases during this
survey year, although the bulk of cases under consideration followed
well established precedents. The outline followed in previous issues
is felt to be adequate in presenting the various cases.

SPECIFIC PERFORMANCE

Two suits for specific performiance of contracts for the sale of land
met disaster at the hands of general demurrers. In Sikes v. Sims ' the
fatal defect lay in the failure of the petition to state that the contract
in question was fair, just and equitable, and one for which equity
should grant relief. It must be remembered that these are affirmative
facts to be alleged and proven, since more than a valid contract must
be present to justify equitable enforcement.

In Delfosse v. Coleman2 enforcement of the contract was denied
because the description in the contract was too vague and indefinite to
identify the land. The contract covered 36 lots of a total of 51 as shown
on a plat referred to, but there was no indication of which 36 lots of
the total were intended. The court also found that the contract was
too indefinite for the reason that the sale was subject to approval of a
construction and permanent loan financing arrangement without indi-
cating what party would do such approving.

Indefiniteness of the contract sought to be enforced in Whitewav
Neon Ad, Inc. v. Maddox3 was supplied by part performance, and the
relief sought was granted. The indefiniteness related to the failure
of the contract to specify the size and dimensions of a neon advertising
sign. The part performance consisted of defendant's partially construc-
ing the sign in accordance with a sketch attached to the contract,
which partially constructed sign had been accepted by petitioner. The
defendant was not heard to complain that he had removed the sign
and could no longer complete it.

*A.B., 1948, Duke University; LL.B., 1951, Walter F. George School of Law. Mercer
University; Member Oconee, Georgia and American Bar Associations.

1. 212 Ga. 391, 93 S.E.2d 6 (1956).
2. 211 Ga. 888, 89 S.E.2d 518 (1955).
3. 211 Ga. 915, 89 S.E.2d 650 (1955).



MERCER LAW REVIEIV

One of the most interesting equity cases of the year is Miller v.
Shaw. 4 In his two-count bill petitioner sought specific performance
on an oral agreement and reformation of a warranty deed. Petitioner
had conveyed a certain lot to defendants' intestate with the under-
standing that the intestate would devise the lot at her death back to
the petitioner. The parties at the time used a warranty deed to evi-
dence their agreement, which deed recited a consideration of $1.00,
and no mention was made of the agreement to devise the property
back to the grantor. Defendants were all the heirs at law of the
grantee who died intestate. The trial court sustained general demur-
rers to both counts. With respect to count one, the supreme court
held that the enforcement of the oral agreement would be violative
of the rule that a parole understanding cannot vary the terms of a
written contract, no fraud or implied trust being involved. In arriving
at its conclusion the court cited several cases in which differing con-
clusions had been reached.5

Vith respect to count two, the court felt that as against demurrer,
because of the mutual mistake of the parties in reciting $1.00 as the
consideration, the petition stated a cause of action for reformation,
the true consideration being the promise of the intestate to devise the
property back to petitioner.

This writer is unable to state what substantial reward the petitioner
obtained by the favorable ruling on count two. If on the trial of count
two he is awarded the reformation sought, will not the court's ruling
be res judicata preventing performance of the contract as reformed?
Perhaps petitioner should have sought reformation in count one and
specific performance of the contract as reformed in count two. The
court's opinion, it would seem, should have fully explained the effect
of its divergent rulings.

PARTITION

Equitable partitionming was permitted to a wonan who brought suit
against her fornmer husband, he allegedly being insolvent and in the

act of disposing of certain real property.6 The property had been
acquired by the parties while they were living together as man and
wife in Texas. An uncontested divorce had been obtained by the hus-
band in Texas without any disposition being made of property rights.
The court applied Texas law in deciding that the parties (both now

4. 212 Ga. 302, 92 S.E.2d 98 (1956).
5. Shapiro v. Steinberg, 175 Ga. 869, 166 S.E. 767 (1932) ; Waters %. Waters, 124

Ga. 349, 52 S.E: 425 (1905) ; Stonecypher v. Georgia Power Company, 183 Ga.
498. 189 S.E. 13 (1936); Robson v. Harwell, 6 Ga. 589 (1849).

6. Wallack v. Wallack, 211 Ga. 745, 88 S.E.2d 154 (1955).
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Georgia residents) were tenants in common with respect to the prop-
erty in question.

RESTRICTIONS ON USE OF PROPERTY

In Ellis v. Campbell,7 the court quickly pronounced that petitioner
was entitled to equitable relief against defendant who had placed
three ready-built homes on a lot bound by a restrictive covenant per-
nitting only one house per lot. The court rationalized that it was not

granting a mandatory injunction in requiring compliance with the
covenant, although in forcing compliance with the covenant the defen-
dant would be required to take affirmative action, i. e., move the
houses. Although the court felt it necessary to defend its action, the
holding is in line with modern development of equitable principles.

Several cases dealing with zoning restrictions are dealt with in other
sections of this article.

RESCISSION AND CANCELLATION OF INSTRUMENTS

Undoubtedly one of the most controversial decisions rendered this
year in equity, or any other field, was White v. Pratt.8 Petitioner, a
married woman, sought to cancel a mortgage note and security deed
which was given by her to incumber her separate estate for a lump
si m loan. It was proven that of a total loan of $5,396.50, a portion
of the loan, namely $49.00, was owed by petitioner's husband to the
lender, and this personal obligation of the husband was extinguished
by the transaction in question. The court held that the mortgage
note and securitv deed were an entire contract, and, being void in
part as a violation of Code section 53-503 (1933), they are void in
toto, and may be cancelled as clouds on petitioner's title. It is un-
fortunate that at least one of three dissenting justices did not author
a dissenting opinion. Had this been a suit for strictly legal relief
the result would not seem unreasonable, but it would seem that peti-
tioner could have been required to do equity. This could have been
accomplished by protecting the lender except for the portion of the
loan shown to be illegal. The legal distinction between entire and sever-
able contracts has a needed place in the law of contracts, but to apply
such principles in a suit in equity defies that characteristic of equity
doctrine that the entire rights of all parties will be inquired into and
protected, and a new remedy found if need be. Even on a usurious
loan, the principal can be collected.

7. 211 Ga. 699, 88 S.E.2d 389 (1955).
8. 211 Ga. 891. 89 S.E.2d 502 (1955).
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Against the contention that the point could be raised only by special
demurrers, the court ruled in one case 9 that the personal representa-
tive of the deceased grantor was a necessary party defendant in a
suit to cancel a deed and, he not being named in the petition, a gen-
eral demurrer was properly sustained. The court pointed out the
distinction between proper and necessary parties and stated the equity
rule to be that all persons interested in the litigation should be made
parties.

In Tillman v. Byrd,10 a factually complicated suit to cancel a deed,
the court stated that as against general demurrers, a petition stated
a cause of action, it being sufficient fraud alone to justify relief that
great inadequacy of consideration, coupled with great disparity of
mental ability between the parties, existed.

The supreme court blasted away with every equity maxim at its
command pertaining to laches and lack of diligence when a daughter
sought in her suit 1 to cancel a deed, alleging fraud on the part of
her grantee mother. In denying relief, the court pointed out that at the
time the deed was made petitioner was 25 years of age and married,
and that she waited some 14 years to bring this suit. During the 14
years the daughter leased the premises from the mother and had in
other ways recognized her mother's title.

Lack of diligence of another variety was the downfall of the peti-
tioner in Tingle v. Seignious. 2 Suit was brought to cancel a contract
for the sale of land, it being alleged that the seller had made various
false and fraudulent representations regarding the character and value
of the land. Upholding the lower court in sustaining a general demur-
rer, the court stated that contracts for the sale of land will not be set
aside for fraud in statements by the seller relating to value and char-
acter, unless fraud or artifice was utilized by seller in preventing an
examination of the property. Ordinary diligence requires a buyer
to examine the property and discover any fraud.

In Arrington v. Thompsonl1 ' the petitioner fumbled the ball in the
end zone. After obtaining a decree of specific performance of an
option to purchase land in a case which went to the supreme court,' 4

he filed an ancillary proceeding seeking cancellation of a deed from
the grantor of the option to his children reserving a life estate in him-

9. Sowell v. Sowell, 212 Ga. 351, 92 S.E.2d 524 (1956).
10. 211 Ga. 918, 89 S.E.2d 479 (1955).
11. Phillips v. Hayes, 212 Ga. 148, 91 S.E.2d 19 (1956).
12. 212 Ga. 71, 90 S.E.2d 408 (1955).
13. 211 Ga. 734, 88 S.E.2d 4102 (1955).
14. Thompson v. Arrington, 209 Ga. 343. 72 S.E.2d 293 (1952).
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self. The deed antedated the option but it was not recorded until
after the first supreme court decision. There was evidence that peti-
tioner had actual notice of defendants' rights under the deed prior
to the execution of the option. The court upheld a jury verdict for
defendants, holding that petitioner's rights were subordinate to the
rights of defendants' under the unrecorded deed.

Even the court of appeals felt the urge to say a word about rescission
and reformation of contracts. In deciding an interesting suit 1

5 for
money had and received, the court pointed out that the action under
consideration was not founded on a mistake of any sort but on the
principle that the defendant should not in equity and good conscience
be allowed to enrich himself at the expense of the plaintiff. Rescission
and cancellation of contracts for mistakes involve quite different
principles, the court pointed out.

ENJOINING ACTIONS AT LAW

A damage suit was filed by plaintiff in the Superior Court of Fulton
County against a father and son under the family purpose doctrine.
By an amendment plaintiff sought to enjoin a suit filed against him
by one of the defendants in the City Court of Decatur, DeKalb County,
as a result of the same accident. An injunction granted by the trial
court was upheld.' 6 After finding that the City Court of Decatur.
being a court of law only, had no authority to make the missing defen-
dant in the Fulton County suit a party, the court ruled that both
defendants were necessary parties to dispose of all issues involved
and that the injunction was proper in order that full relief might be
granted.

The dismissal of a suit on general demurrer was affirmed in a suit
to set aside a money judgment obtained by default in a trover action, 17

it being alleged that defendant (plaintiff in the trover suit) had
falsified the value of certain chattels and knew petitioner was agent
of another in having possession of the chattels. No facts were alleged,
however, to show that the default judgment had been obtained with-
out negligence or fault on petitioner's part.

ENJOINING SPECIAL PROCEEDINGS

In Hames v. City of Marietta,'8 an injunction was sought against
the defendant municipality and its engineers to prevent the opening,

15. Hedden v. Western Union Telegraph Company, 93 Ga. App. 226, 91 S.E.2d
193 (1956).

16. Miles v. Wilson, 212 Ga. 60, 90 S.E.2d 568 (1955).
17. Strozier v. Moss, 211 Ga. 891, 89 S.E.2d 478 (1955).
18. 212 Ga. 331, 92 S.E.2d 534 (1956).



MERCER LAW REI'EW[.

grading and using for street purposes a certain avenue which had been
laid out in a subdivision in 1922. Petitioners were lot owners fronting
on the unopened avenue. Since the creation of the subdivision in
1922, no action had been taken by the city to improve or use the
portion of the avenue in question until 1954. It was held that a city
does not acquire an easement for street purposes by dedication until
there has been an acceptance thereof. Although a portion of the
street in question had been used by the city, this cannot be consid-
ered an acceptance over another and unused portion. Since there has
been no acceptance for a period over thirty years the presumption
arises that the dedication of 1922 has been declined by the city and
the proffered easement is regarded as released or abandoned.

The supreme court refused to issue an injunction interfering with
the discretion of the State Highway Department in locating a proposed
state-aid highway, no showing being made that the board's action was
arbitrary, or an abuse of discretion.1 9 Injunctive relief against the
Director of Public Safety was also denied. 20 The court stated that
petitioner whose automobile license and registration had been sus-
pended had an adequate remedy at law by appeal under Section 2,
Motor Vehicle Safety Responsibility Act, Ga. Laws 1951, pp. 565, 567;
Ga. Code Ann. section 92A-602 (Supp. 1955).

Litigation is becoming more frequent in cases involving zoning
laws and restrictions. As a matter of convenience this group of cases
is considered together under this and the succeeding section.

A typical zoning case is Coffey v. City of Marietta. 25 The zoning
and Planning Act of 194622 had been duly adopted by defendant city.
Petitioners were granted a permit to build a church at a stated location
but subsequently the city revoked the permit. In denying injunctive
relief, the court felt that the direct appeal provided in the act was
an adequate remedy. In contrast, where proper appeals have been
taken and the rights of the parties have been adjudicated, an injunc-
tion will be granted to prevent a violation of a zoning ordinance.- :

In two instances questions raised in suits involving zoning laws
were declared moot and the proceedings iwere dismissed. In one 24

the area in question was rezoned after suit was filed permitting the

19. Elberton Southern Railway Company v. State Highway Department. 211 Ga.
838. 89 S.E.2d 645 (1955).

20. Spruill v. Dominy, 212 Ga. 145, 91 S.E.2d 43 (1956).
21. 212 Ga. 189. 91 S.E.2d 482 (1956).
22. Ga. Laws 1946 p. 191, GA. CODE A\N.. § 69-801 et seq. (Supp. 1955).
23. Best v. Truitt. 212 Ga. 296, 92 S.E.2d 5 (1956).
24. Atlantic Refining Company v. Spears, 211 Ga. 787, 89 S.E.2d 177 (1955).
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type building and business which it was sought to prevent the defen-
clant from establishing. Such fact was properly set up as a defense by
amendment. In the other 23 it was sought to prohibit defendant city
from rezoning a certain area, but the rezoning was accomplished before

action was taken.

The rule that equity will not grant relief on mere threat of harm
which, if committed, would be grounds for relief was utilized in
Todd v. City of Dublin.26 Petitioner was given thirty days by defen-
dant city in which to remove his chiropractic office from a zoned
residential area. Dismissal of the petition on general demurrer was
held proper since no act was done by the city affecting petitioner's
person or property, there being a bare threat of harm not justifying
injunctive relief.

ENJOINING PROSECUTION UNDER INVALID ORDINANCES

Petitioner in Hunter v. Atlanta2 7 sought to enjoin his prosecution
by the City of Atlanta for his violation of a zoning ordinance, alleging
compliance with applicable restrictions. Expressing general disfavor
with interference with the administration of criminal law by courts of
equity, the court found that petitioner had not made proper applica-
tion to defendant city's building official for a building permit as
required by the ordinance in question and relief was denied.

In a slniliar case, 28 petitioner sought to enjoin his prosecution for
violating a zoningi ordinance, it being alleged that the ordinance was
unconstitutional for nanied reasons. Applying the general rule that
before a prosecution under an allegedly invalid ordinance will be
enjoined, the coturt held that it must be shown that an arrest has been
made, or property levied upon, or that other interference with the

person or property has been accomplished. A mere threat or appre-
hension of prosecuotion will not suffice. Although the point was raised
by the delcise, the court found it unnecessary to decide w-hether

petitioner's right of direct appeal front a conviction would be an
adequate remedy.

INJUNCTION AGAINST TORTS

As is usually the case, a large nunber of decisions are reported
in this field, particnla-rly with respect to continuing trespasses. Relief

25. Parker and Company %'. Village of North Atlanta. 212 Ga. 177. 91 S.E.2d 355
(1956).

26. 212 Ga. 36. 89 S.E.2d 889 (1955).
27. 212 Ga. 179, 91 S.E.2d 338 (1956).
28. Sikes v. City of Dublin, 211 Ga. 880, 89 S.E.2d 500 (1955).
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was granted in a suit2 9 by a lessee's assignee against the lessor to prevent
erection of a concrete wall on the premises which were let exclusively
and without reservation; however, the most noteworthy point raised
in the decision was the rule that a metes and bounds description in
the lease prevails over the area shown by a plat referred to in the
lease, the operative words of the description being the words contained
in the lease itself. The same point was reiterated in Johnson v. Willing-
ham, 30 in which it was sought to abate'a nuisance consisting of the
obstruction of a public street preventing access of petitioner to his
business establishment. After holding that petitioner's adequate rem-
edy lay in an application at law for abatement of the wrong, it being
a public not a private nuisance, the court pointed out that a metes
and bounds description in a deed prevails over a description revealed
by a plat referred to in the deed. One justice dissented apparently on
the theory that sufficient special damage was shown by petitioner to
justify equitable relief against defendant's acts.

Several other cases hinged on descriptions of the land upon which
the tort was being committed. In spite of an inadequate description,
injunctive relief against the erection of a fence was allowed where
possession under a claim of right was shown.31 Also relief was granted
without possession being shown where the description furnished a key
by which the land could be identified and made certain by extrinsic
evidence. 32 The language which saved the description recited that
the land was 3 acres of lot 97, being the home place of one Cater
Stancil, and all of the land of the deceased Cater Stancil owned by
him at the time of his death. But in another case,33 where possession
was not shown and the title proved defective, no relief was granted.

Refusal of the trial judge to grant an interlocutory injunction
prohibiting possession by one of the parties is not error where both
parties claim title to the premises in dispute, and neither insolvency
nor irreparable damage to petitioner was alleged by petitioner.34

The court in one disputed land line case felt that a verdict for the
defendant was not justified by the evidence. 35

Two church controversies were considered. In one,36 the court
refused to interfere with the trial judge's discretion denying an injunc-

29. Duke v. Wilder, 212 Ga. 26, 90 S.E.2d 12 (1955).
30. 212 Ga. 310, 92 S.E.2d 1 (1956).
31. Moss v. Thompson Company, 212 Ga. 184, 91 S.E.2d 485 (1956).
32. Turner v. Hilton, 212 Ga. 208, 91 S.E.2d 493 (1956).
33. Tolnas v. Pope, 212 Ga. 50, 90 S.E.2d 420 (1955).
34. Smith v. Glenn, 211 Ga. 868, 89 S.E.2d 515 (1955).
35. Giles v. Doolittle, 211 Ga. 656, 87 S.E.2d 853 (1955).
36. Waddell v. Goldin, 211 Ga. 820, 89 S.E.2d 170 (1955).
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tion where the evidence was in dispute. In the other37 the court states
simply that courts will not interfere with the decision of a majority of
church members in voting to sell the existing church and build a
church at a new location.

ENFORCEMENT OF EouITABLE DECREES

In Hutchins v. Howard3 s a temporary restraining order was issued
against certain county officials enjoining them from, among other
things, filing certain tax assessments with the State Department of
Revenue. The restraining order was vacated by the trial judge, but
when an appeal was taken, he issued supersedeas. The county offi-
cials proceeded to file the tax digest with the Commissioner of Reve-
nue. Petitioner then filed a citation for contempt against the county
officials which the trial judge dismissed. The supreme court followed
up its forceful language used in a prior appearance of the same case39

by ruling that the acts of the county officials were an open defiance
of the supersedeas granted by the trial judge and that it was error
to dismiss the contempt citation. The court was quick to point out,
however, that the quantum of punishment lay at the sole discretion
of the trial judge.

DISCOVERY

In aid of his suit for damages, a plaintiff sought by equitable dis-
covery the location and amounts of funds owned by a labor union.
Plaintiff had alleged that he was shot during a strike. Affirming a
dismissal of the discovery sought, the court ruled 40 that plaintiff
did not aver his inability to prove the facts sought to be discovered
without resort to the defendant's conscience, nor did he aver that the
information was necessary to prove his suit for damages. In the absence
of a clear necessity for discovery, plaintiff's remedy at law must be
deemed adequate.

MISCELLANEOUS

Breed v. National Credit Association4 ' construed the right of an
employer to enjoin a former employee from engaging in a similar
business in violation of a covenant contained in the employment
contract. The covenant was limited with respect to time (3 years)
and place (4 named counties) and was not otherwise objectionable.

37. Wood N. Pool. 211 Ga. 789, 89 S.E.2d 192 (1955).
38. 212 Ga. 309, 92 S.E.2d 13 (1956).
39. Huchins v. Howard. 211 Ga. 830 (6), 89 S.E.2d 183, 187 (1955).
40. Baity v. Gill, 211 Ga. 822, 89 S.E.2d 162 (1955).
41. 211 Ga. 629, 88S.E.2d 15 (1955).



MERCER LAI 1 lTVIEW

The contract of employment lacked mutuality for tile employee's
promise not to compete, but it was held that acceptance of employ-
ment under the contract for two years by the employee sup)lied the
element of mutuality, the employment being a consideration of the
covenant. Mutuality, the court declared, is determined as of the time
performance is sought.

Suit was brought in Armed Forces Service Company v. Petree42

to enjoin defendant corporation from doing any business under its
corporate name and to cancel its charter, unfair competition being
charged against it. It was alleged in the petition that defendants had
no organization under its charter. This allegation, the court said,
subjected the petition to demurrer since without an organization
under its charter, defendant corporation could not perform any act
in competition with petitioner, or otherwise. Although the point
that a mere apprehension of injury will not suffice to authorize ,n
injunction is clearly established, it seems to be logical that the organi-
zation of a corporation for the purposes stated in the charter is an
overt act of a genuine sort and a good indication of what is to follow.
Certainly petitioner was justified in testing the point.

It was determined in Roberts v. Scott4 3 that in an equitable pro-
ceeding punitive damages and attorney's fees are not proper since
such measures apply only in tort actions. Although Georgia Code
section 20-1404 (1933) allows attorney's fees in contract actions in
certain situations, no allegations showing defendant's bad faith or that
he has been stubbornly litigious were made to permit application of
that section. The main suit was for cancellation of a deed.

42. 211 Ga. 867, 89 S.E.2d 486 (1955).
43. 212 Ga. 87, 90 S.E.2d 413 (1955).


