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There was no legislation of general interest bearing on the subject
matter of damages during the survey period. The cases decided by
the Georgia appellate courts during the survey period for the most

part merely reiterated settled principles of the law of damages where
applicable. There were, however, a few cases where the rulings involved
were of sufficient interest to merit mention here.

In Georgia Railroad and Banking Co. v. Flynt,1 which was an action
by the owner of timber and pasture land against the railroad company
holding an adjoining right of way for damage from fire allegedly
caused by the negligent operation of one of the defendant's trains,
the plaintiff was sworn as a witness to testify in his own behalf and
testified that, in his opinion, the value of the timber land was about

S140 per acre just prior to the fire and about $30 per acre just after
the fire; that the other land was worth about $70 an acre just before
the fire and about $30 an acre just after the fire. The defendant
objected to the introduction of such evidence generally because no
sufficient foundation for its admission had been laid, and particularly
"because the plaintiff obtained his information as to the market value
of his lands and diminution of their value from other people." 2 The
court, however, held that the evidence was admissible since "the plain-
tiff had for years owned the lands in question, knew of the costs of
improvements made on them, had walked over them since they were
damaged, was familiar with the values of lands in the vicinity and
had consulted other people as to the fair market value of the lands
and the question of damage done to them."3 The court pointed out
that the plaintiff was not merely relating statements made by other

persons without offering his own opinions.

The defendant also in its motion for new trial objected to the lower
court's charge to the jury to the effect that the measure of the plain-
tiff's dainages was the diminution in value of his realty, without

instructing the jury separately as to each element of damages to the
realty, such as damage to the fences, timber and pasture lands. The
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. 93 Ga. App. 514, 92 S.E. 2d 330 (1956).
2. 93 Ga. App. 514, 520, 92 S.E. 2d 330, 336 (1956).
3. Ibid.
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court held that there was no requirement as to such particularity in
the charge of the lower court, stating:

We find an unbroken line of authority which makes it
perfectly clear that where the damage is to fences, houses and
other structures forming a part of the realty upon which they
stood, the measure of damages may be for the diminution in
the value of the lands.4

The court held to be obiter dictum certain language in Southern
Railway Company v. Birch5 that the measure of damages for fencing
destroyed or injured is the "cost of iestoring it and making its condi-
tion as good as that in which it was when injured or destroyed", and
approved the rule laid down in Southernw Railway Co. v. Taylor,6 and
Wrightsville and Tennille R. Co. v. Barrett,7 in which latter case the
court had stated:

The trte measure of damages in a case of this kind "is
the diminution in the market value of the realty, unless the
value of the trees at the time and place of their being felled,
plus the incidental damage to the realty, exceeds the diminu-
tion in market value of the land; in which event the plaintiff
is entitled to claim the higher measure."

The court also approved the rule in Empire Mills Co. v. Bmureli
Engineerinfg & Construction Co.:-

The value of the property destroyed, or the cost of restoring
or replacing such property, is the proper measure of damages
for the destruction of buildings, fences, and other improve-
ments, which may at once be replaced, where the exact cost
of restoring the property destroyed is capable of definite ascer-
tainment, and where there is no damage to the realty itself.
* * * Of course, if recovery is sought for injury to the freehold
itself, by reason of the taking or destroying of property
attached thereto, the measure of damages should be the
difference between the value of the land before and its value
after the injury.

Tifton Brick & Block Co. v. Meadow9 was an action for personal
injuries and property damage which resulted from a head-on collision
between plaintiff's automobile and defendant's truck. The trial resulted
in a jury's verdict for plaintiff, and defendant brought error. In its
motion for new trial defendant contended, among other things, that
the lower court had erred in admitting evidence as to commissions
earned by plaintiff as a traveling salesman either to show the loss of

4. 93 Ga. App. 514, 524, 92 S.E. 2d 330, 338 (1956).
5. 76 Ga. App. 270, 17 S.E.2d 601, 602 (1941).
6. 76 Ga. App. 745, 47 S.E. 2d 77 (1948).
7. 39 Ga. App. 612, 613 (4), 147 S.E. 916, 917 (1929).
8. 18 Ga. App. 253, 256, 89 S.E. 530, 531 (1916).
9. 92 Ga. App. 328, 88 S.E. 2d 569 (1955).
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earnings sustained between the time of injury and the time of trial,
or the amount of damages to which he was entitled by certain injuries
he alleged to be permanent and of such nature as to reduce his capacity
to work and earn money. The defendant contended that such earnings
would be in the nature of speculative profits and therefore too remote
to be recovered as damages. The court held otherwise, stating:

But the cases cited do not relate to the ability of a sales-
man to earn certain commissions in that field of endeavor,
though he worked entirely on a commission basis. In this con-
nection it should be remembered that the earnings of one
skilled in any particular vocation are not dependent upon
the profits earned in any one business enterprise. A salesman
who is paid a percentage of his gross sales, like a lawyer,
doctor, or other professional man, can show his ability to
labor and earn only by proof of what were his average earnings
for a reasonable period prior to the time such evidence is
offered. That a salesman, or other person working for com-
missions or fees, has up to the time that he is injured earned
a certain amount, and thereafter has, on account of incapacity
to work resulting from the injury, been able to earn less is
evidence both of the amount of the loss of earnings for the
period of time of the injury and the time of trial, and if such
injuries be shown to be permanent, the probable reduction in
his earning capacity.10

In Davis v. Macon Telegraph Publishing Co.,1" which was an action
for libel, the court held that where the general damages sued for
included injury to the peace, feelings and happiness of the plaintiff,
as provided under Georgia Code section 105-2003,12 no exemplary
damages may be awarded under Georgia Code section 105-200213 on
account of the wounded feelings of the plaintiff, but exemplary dam-
ages under the latter code section might be recovered to deter the
wrongdoer from repeating the trespass.

As indicated above, the remaining cases decided during the survey
period involved merely the application of well settled principles of
the law of damages.

10. 92 Ga. App. 328, 332, 88 S.E. 2d 569, 574 (1955).
11. 92 Ga. App. 633, 92 S.E. 2d 619 (1956).
12. "In some torts the entire injury is to the peace, happiness, or feelings of the

plaintiff; in such cases no measures of damages can be prescribed, except the
enlightened conscience of impartial jurors. The worldly circumstances of the
parties, the amount of bad faith in the transaction, and all the attendant
facts should be weighed. The verdict of a jury in such a case should not be
disturbed, unless the court should suspect bias or prejudice from its excess
or its inadequacy."

13. "In every tort there may be aggravating circumstances, either in the act or the
intention, and in that event the jury may give additional damages, either to
deter the wrongdoer from repeating the trespass or as compensation for the
wounded feelings of the plaintiff."


