
CRIMINAL LAW

By H. T. O'NEAL JR.*

More changes have been effected in the criminal law of this state
during the period under survey than occurred within the preceding
five years combined. Most of them are procedural or administrative
in nature. Time may prove that some of these changes are good; but
reformers should proceed with great caution when they tamper with
the fundamentals of a system which was erected upon the priceless
wisdom derived from over a thousand years of trial and error. Time
alone will determine the correctness of the changes.

CRIMINAL PROCEDURE

In May, 1955, the case of the State of Georgia v. W'ilbur Horne

came on for trial in the Superior Court of Laurens County, Georgia.
The defendant was charged with the offense of robbery by open
force, a capital felony. Upon his arraignment, the defendant entered
a plea of guilty. The trial judge then empaneled a jury to try the
question of punishment, and this jury recommended the mercy of
the court. Thereupon, the defendant Horne was sentenced to life
imprisonment. The case was subsequently appealed' to the Supreme
Court of Georgia, and the conviction was reversed. The court held
that under the controlling statute2 the penalty for robbery by open
force is death unless the jury recommends mercy; and since a plea of
guilty was entered, no jury could lawfully be empanelled. Therefore,
there could be no recommendation of mercy in the case, and it was
the duty of the trial judge to proceed to sentence the defendant to
death upon the entry of his plea of guilty. To those not intimately
acquainted with criminal practice the transaction in the case under
discussion may seem to be a very peculiar one indeed. The situation
which gave it birth, however, is far from uncommon. It very frequent-
ly happens that a defendant, his counsel, the prosecuting officer, and
the trial judge are in full agreement that life imprisonment, rather
than death, should be meted out as punishment in a capital felony
case. There has, however, been no lawful and proper way to do this
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1. Horne v. State. 211 Ga. 873, 89 S.E.2d 508 (1955).
2. Ga. Laws 1937, pp. 490. 491. Gx. COD: ANN. § 26-2502 (1953 Rev.).
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except to enter a plea of not guilty, empanel a jury, and let both
sides argue that the defendant should be found guilty but that mercy
should be recommended: When such a procedure back-fired and the
jury refused to go along with the spirit of the thing, then the defendant
was simply an unfortunate who could expect very little more longevity
on this planet unless the trial judge was willing to grant a motion for
new trial so that a new jury could be empaneled. It can readily be
seen that this legal machinery was not only cumbersome, but could
be both distasteful and dangerous to a man desirous of entering a plea.
This state of affairs was corrected3 some months after the decision in
the Home case, supra. A trial judge now has authority to pass a
sentence of life imprisonment in a capital felony case, and this will
serve to correct the wording of all of the capital felony punishment
provisions so that there will be no further necessity for the interven-
tion of a jury in such cases when the defendant desires to plead guilty.

As a matter of justice and fair-play it is very often difficult to de-
termine just how far a prosecuting attorney should go in disclosing
evidence to the defense which would be favorable to- its case. As a
matter of law, that is no longer a problem. The supre'me court has
held 4 that the prosecution is under no duty to help the defense pre-
pare its case. It should not, however, be too zealous about it. Where
the state has imprisoned a material witness and prevents defense
counsel from interviewing such witness, it has gone too far and has
perpetrated an act which the court of appeals holds5 to be a denial of
the benefit of counsel. Accordingly, it will nullify a trial and is
grounds for reversal of a conviction.

When a statute was enacted in 19556 forbidding any argument to
a jury by a prosecuting attorney that the Pardon and Parole Board
would probably tamper with a jury verdict and free a defendant, an
obnoxious evil was eliminated from criminal trials. In decisions
since the enactment of that law the courts are strictly construing it
to the letter, and are reversing cases7 as a matter of course when repre-
sentatives of the state violate this law. In fact, when the law was
enacted it was inescapable that it would have some influence on
charges of trial courts to juries concerning this subject of activities
of the Pardon and Parole Board. In the case of Davis v. State8 the
court of appeals, while ostensibly reversing a conviction because of

3. Ga. Laws 1956, p. 737.
4. Fields v. State, 211 Ga. 797, 89 S.E.2d 189 (1955).
5. Wilson v. State, 93 Ga. App. 229, 91 S.E.2d 201 (1956).
6. Ga. Laws 1955, p. 191.
7. Wilson v. State, 212 Ga. 157, 91 S.E.2d 16 (1956).
S. 92 Ga. App. 627, 89 S.E.2d 548 (1955).
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a charge on pardon and paroles on the basis of certain supreme court
decisions, made this observation: "While it had no bearing upon the
decision in the present case the Court feels that it may be of some
service to both bench and bar to call attention to the recent legislative
prohibition against argument in criminal cases that a defendant may
not be required to suffer the full penalty imposed by the court and
jury, because of pardon, parole, or clemency of any nature, which
may be granted by the governor, State Board of Pardons and Paroles,
or other proper authority vested with the right to grant clemency."
The court did perform a serviCe by directing the attention of bench
and bar to the statute, because by so doing the court strongly indicates
that its own feeling is in accord with the prohibition against injecting
the parole issue into a trial in any form, and that it is likely to take
a serious view of any case in which it is done.

There is yet another method of eliminating prejudice before a jury
to which the court of appeals has now given its sanction. This prop-
osition is found in the case of Johnson v. State.9 It holds that when
an objection is made to evidence being offered by a solicitor, and the
court allows such evidence to be produced so that its admissibility
can be determined, and the evidence is in fact excluded, defense
counsel should move the court to exclude the jury during the tender
of the evidence. Vhile this is a practice that has been followed in
the past, it has certainly been an informal one and has varied from
court to court.

The case of Pilchcr v. State"0 presents an interesting procedural

proposition. The state called as a witness an old negro woman who
testified that she was an employee of the defendant in the bug lottery
business for the operation of which he was on trial. On cross-
examination she admitted that she had worked in this business for
someone else before she was employed by the defendant but she re-

fused to disclose the name of the other criminal for whom she was
working. Counsel moved the court to compel her to answer, but the
court declined to do so. The court of appeals held that the defendant
was not harmed by the refusal of the court to compel the witness, on

pain of contempt, to answer the question; but if defense counsel had
made a motion to strike the testimony previously given by the witness,
such motion should have been granted and the direct testimony of
tle witness stricken. It appears that this decision is well within the
recogiized general rule that the direct testinony of a witness will be

9. 92 Ca. -\pp. 63. S8 S.E.2d 852 (1955).
10. 93 Ca. App. 605, 92 S.E.2d 318 (1956).
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stricken when he clams up on cross-examination if a motion to strike
is made. It should, however, be pointed out that it is possible that
this decision conflicts with a previous decision" of the supreme court
which held that a motion to compel a witness to answer a question
includes a motion to strike his testimony if he refuses to answer. While
the old supreme court case is undoubtedly controlling, the recent de-
cision of the court of appeals makes better sense for the simple reason
that a motion to compel an answer is, in reality, a request to cite for
contempt in the event of a failure to answer; while a motion to strike
testimony is a device to do away with the previous testimony of the
witness.

Since ancient times it has been the law12 of this state that all persons
taking charge of a trial jury during its deliberations must take the
oath of a court bailiff. What is the result when a jury is committed
into the custody of some person, even a regular sheriff or deputy
sheriff, who has not been thus sworn? The supreme court says' 3 that
the deliberations and actions of the jury are rendered nugatory, and
the grant of a new trial is mandatory. One of the provisions of the
aforesaid oath is that ". . . you shall not communicate with them
(the jury) yourself, nor shall you permit anyone else to do so, except
by leave of the Court ...... Where that provision is violated, as by a
bailiff telling the jury that the judge "was going to keep them a week
or they would make a verdict," the deliberations are voided and a new
trial must be had 14. Nor can a trial judge afford to become too lax
in his communications to a jury deliberating a case. Where he in-
structs a jury that "one man, two men, three men, or even half, or
more than half, cannot have their whole way about any proposition,"
he has gone too far and has intimated that dissenters should surrender
their convictions rather than cause a mistrial.' 5

The practice of polling a jury appears to be a more prevalent prac-
tice in other jurisdictions, particularly in the North, than is the case
in Georgia. Whether or not some of the biting answers and murder-
ous looks that Georgia jurors direct at counsel who poll them is
responsible is not known. But if defense counsel desire to 1)011 a
jury, they have an absolute right to inquire not only whether the
verdict was his verdict but also whether it is still the verdict of the
juror at the time it is published.",

11. McElhannon v. State, 99 Ga. 672, 26 S.E. 501 (1896).
12. GA. CODE § 24-3201 (1933).
13. Hannah v. State, 212 Ga. 313, 92 S.E.2d 89 (1956).
14. King v. State, 92 Ga. App. 616, 89 S.E.2d 585 (1955).
15. Domingo v. State, 211 Ga. 691, 88 S.E.2d 1 (1955).
16. Wilson v. State, 93 Ga. 375, 91 S.E.2d 854 (1956).
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It is now apparently settled, 17 for at least as long as each of the
present justices remain on the supreme court, that the state can law-
fully file a motion for re-hearing in a criminal case. Mr. Justice
Mobley wrote a most capable and lucid opinion so holding. Three
justices dissented.

This year, as in all past survey periods of the Mercer Law Review,
numbers of activities are declared to be crimes. No laudable pur-
pose would be served by a compilation of those enactments in as
much as they will eventually be set forth in Title 27 of the Geor-

gia Code Annotated. Quite apart from these usual and ordinary
trifles, the Legislature has enacted several items of legislation which
are sure to effect deep imprints in the criminal procedures of
our courts. One act' s now gives the State a right to bring bastardy,
abandonment, or wife whipping charges by accusation in superior
court unless the defendant, before pleading to the merits of the
case, affirmatively demands a grand jury indictment. Another1's
repeals the old law2 0 which required that the use of vulgar, obscene,
or profane language could be inquired into only after indictment by
a grand jury. These crimes can now be prosecuted under accusations

-s provided by the general law governing prosecution of other crimes
in that manner. The wisdom of this is open to serious question.
Like the crime of public indecency,21 the crime of using vulgar, pro-
fane, or obscene language very often owes its existence to the manner
of the utterance, the circumstances under which it is uttered, and the
identity and station in life of the persons between whom the utterance
flows. The collective knowledge, experience, and wisdom of a number
of men appears to be a much better judge of the import of language
than is the case when one man who makes an accusation judges it.

Probably the most far-reaching legislative act of the year,- insofar
as criminal law is concerned, is the new statute 22 altering the former
liw -

2
3 controlling criminal commitment hearings. Formerly, an ar-

resting ofticer making an arrest with a warrant was only required to
"'exercise reasonable diligence" in bringing a defendant before a com-
mitting court: and one arresting without a warrant simply had to get
the accused before a committing court "without delay". Under the
new product of the legislature, a defendant arrested under a warrant

17. Ramsey v. State, 212 Ga. 381, 92 S.E.2d 866 (1956).
18. Ga. Laws 1956. p. 337.
19. Ga. Laws 1956, p. 741.
20. GA. CODE § 26-6304 (1933).
21. GA. CODE § 26-6101 (1933).
22. Ga. Laws 1956, p. 796.
23. GA. CODE § 27-210 (1933); GA. CODE § 27-212 (1933).
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must be released unless a commitment hearing is held within seventy-
two hours of his arrest; and where an arrest is made without a war-
rant, the defendant must be released if not brought before a commit-
ting court within forty-eight hours. While the intent of this law is
no less than a noble thing, it is going to be unsatisfactory in the every-
day problems of law enforcement. It is thought that it can work an
injustice to defendants in that officers can now hold them for three
days with impunity, where they formerly had no legal right to do so.
It is certainly going to be unsatisfactory to those attempting to en-
force the law because it will obviously force the holding of commit-
ment hearings at all hours of the night, whether the defendant wants
to have them held or not, for if the), are not held he must be released.

The State Board of Corrections, its powers, duties, and responsi-
bilities, have been exhaustively revised by an act of the Legislature .24

This particular act is so sweeping that an entire book could probably
be written concerning it. In addition to its over-hauling of the cor-
rectional machinery, it makes one important change, or perhaps two,
in the passing of sentences. It provides that when a defendant is
convicted on more than one indictment, or upon a multi-count indict-
ment, at one term of court, such sentences are to run concurrently
unless otherwise specified in the sentence; but where a person is
sentenced on more than one indictment at separate terms of court,
or in different courts, such sentences are to run consecutively unless
otherwise specified in the sentence. This act may also have an im-
portant effect upon the service of misdemeanor sentences by virtue
of its giving to the Board of Corrections authority to designate the
place of "imprisonment" of a sentenced person for the reason that in
the past the word "imprisonment" has been thought to mean a jail
confinement which is expressly excluded from the jurisdiction of the
State Board of Corrections. Another act2 5 gives the board certain
defined authority to transfer insane prisoners to the State Hospital
at Milledgeville. The clerks of superior courts are now required -2 "1

to keep records of all persons convicted of sex offenses in their courts.

Another sweeping piece of legislation2 7 is the Statewide Probation
Act. While no attempt is here made to analyze this voluminous enact-
ment, one of its provisions is of such outstanding importance that
it demands mention. The act expressly provides that henceforth any
person serving a probation or suspended sentence who suffers a revo-

24. Ga. Laws 1956, p. 161.
25. Ga. Laws 1956, p. 731.
26. Ga. Laws 1956, p. 677.
27. Ga. Laws 1956, p. 27.
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cation of such sentence gets no credit for time already served under
such sentence. In other words, if he violates the terms of his sentence
on its last day he can be ordered to serve the entire period for which
he was originally sentenced.

CRIMINAL EVIDENCE

The rule that where the evidence produced in a criminal trial is
as consistent with the theory of innocence as it is with the hypothesis
of guilt there must be an acquittal, is a very good and very necessary
yardstick of criminal evidence; but it appears to have received a slightly
strained application in the case of Scroggs v. State.28 In that case the
court held that the evidence of manslaughter was as consistent with
the theory that the defendant shot her husband to prevent an act
of adultery (the theory of innocence) as it was that she shot in a
fit of rage (the hypothesis of guilt). Normally, it would appear that
it was a question for the jury as to what her intention was, but in
this instance the court did not think so. Parise v. State29 is a case which
points out one of the great difficulties of the prosecuting end of law
enforcement. It was a case in which three individuals were in a hotel
in which a sprinkler system was set off, apparently by its having been
heated with a wad of burning paper. The three men were brought
to trial for the offense of malicious mischief, and were convicted.
The court, well recognizing that some or all of the defendants were
guilty, correctly set aside their conviction on the theory that all must
be acquitted where one or more could be innocent and the evidence
failed to disclose specifically which of them was guilty.

The case of McCray v. State30 is a case which should serve as a gentle
reminder to solicitors of the importance of demonstrative evidence.
The state, prosecuting the defendant for operating the bug lottery
business, presented oral testimony concerning some bug tickets found
in possession of the defendant but failed to produce and put them
in evidence. The defendant denied that the objects were bug tickets.
The conviction was reversed on the theory that the oral testimony
was without probative value in the absence of the tickets themselves.

McClendofi v. State3' was a confession case. During an examination
to determine the admissibility of a confession, the trial judge made
the observation that the witness who took the confession certainly
knew whether or not it was freely and voluntarily made. This was

28. 94 Ga. App. 28, 93 S.E.2d 583 (1956).
29. 92 Ga. App. 598, 89 S.E.2d 673 (1955).
30. 92 Ga. App. 169, 88 S.E.2d 193 (1955).
31. 93 Ga. App. 306, 91 S.E.2d 390 (1956).
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held to be an intimidation of opinion that the confession was freely
and voluntarily made, and was reversible error.

Drury v. State32 is in line with a number of past decisions holding
that a trial judge does not have authority to subject a defendant's
statement to the rigors of the rules of evidence. Another decision 33 has,
however, defined one of the restrictions on the right of the defendant
to make an unsworn statement. It holds that if he is going to make a
statement, he will have to make it himself; and he cannot be put under
a direct examination by his counsel. Outside the parlance of law, it
might be stated that a defendant cannot have his cake and eat it too.

SUBSTANTIVE CRIMINAL LAW

Arnold v. State34 is a decision which should bring solace to the
hearts of people in the business of the professional criminal bondsman.
It declares a rule that where a bondsman locates a fugitive on whose
bond he is surety and such bondsman is instrumental in having an
officer arrest the fugitive, the bondsman will be relieved of the
penalty on a forfeited bond because the act of the officer in making
the arrest is an act of agency on behalf of the bondsman.

An ordinance of the City of Vidalia prohibiting idling, loitering,.
or loafing on its streets has been struck down3 for unreasonableness.
The evidence in the case showed that the defendant spent something
over fourteen hours per day in his parked automobile, never doing
anything at all, either right or wrong. The court of appeals made
the observation that it felt that the police officers more or less sus-
pected that the defendant had some connection with the illegal whis-
key business: and the court undertook to compliment the city police
officers by stating that it knew they would have no trouble catching
the defendant if he was engaged in such a business in view of the
fact that he was never out of their sight for some fourteen hours per
(lay, seven days a week.

In the case of Howard v. State3, a defendant was brought to trial
under an indictment charging embezzlement of a certain wall furnace.
The State contended that the defendant had, as head of the electrical
department of the City of Macon, charged the furnace to the account
of the city on the books of the firm that sold it, and had then

32. 211 Ga. 888, 89 S.E.2d 513 (1955).
33. Corbin v. State, 212 Ga. 231, 91 S.E.2d 764 (1956).
34. 92 Ga. App. 647, 39 S.E.2d 556 (1955).
35. Soles v. City of Vidalia, 92 Ga. App. 839, 90 S.E.2d 249 (1955).

36. 93 Ga. App. 147,91 S.E.2d 118 (1955).
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converted the furnace to his own use. The defendant contended that
he originally intended to buy the article for his own use and that it
was erroneously charged to the city. The defendant requested that the
court charge the jury that if he did obtain the property fraudulently
in the first instance, the offense would be larceny and he should be
acquitted of embezzlement. The court declined to so charge, and this
was held to be reversible error. It appears that this decision is basically
sound because if the defendant did originally procure the property
through fraud, and subsequently appropriated it to his own use, the
original taking was inherently unlawful and his crime would not
have been embezzlement because the original taking was not lawful.
If the jury found that such was in fact the truth of the case he would
have been entitled to an acquittal of the offense of embezzlement.

A case worth noting, and one which breaks up a police practice of
long-standing, is Osborne v. State.3 7 A policeman went to a hotel room,
got the defendant to meet him there, and he talked her into an act
of prostitution. The court held that such evidence could not sustain
a conviction of soliciting for prostitution because it was the officer
himself, and not the defendant, who did the forbidden act, viz., the act
of soliciting.

Another case which should not escape notice is Morris v.' State.38

The defendant was on trial for violating the State Alcohol Control
Act by possession of whiskey which did not bear the revenue stamps
required by law. The court of appeals held that the jury was restricted
to the sole question as to whether or not the whiskey involved had
revenue stamps on it: and, since the evidence failed to disclose whether
or not the liquor in fact had such stamps, the evidence would not
support a verdict of guilty.

Several cases dealing with constitutional law will now be mentioned,
and the most outstanding of these is the case of Williains v. State.39

The case was before the state supreme court after being remanded by
the Supreme Court of the United States "for further consideration".
Mr. Justice Duckworth, speaking for the, entire bench of the state
supreme court, repudiated the idea that the United States Supreme
Court had any authority to suggest that a state court reconsider one
of its decisions, and held that the state supreme court would only
recognize a judgment of affirmance or reversal by that court on some

37. 92 Ga. App. 518, 88 S.E.2d 862 (1955).
38. 93 Ga. App. 772, 92 S.E.2d 726 (1955).
39. 211 Ga. 763, 88 S.E.2d 376 (1955).
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federal question: it would not take suggestions from the United States
Supreme Court.

City of Atlanta v. Landers40 is a case in which a municipality, under
an act4 ' of the General Assembly, tried to set up an elaborate system
of courts for trying cases resulting from violations of state laws. This
was struck down as an unlawful delegation of authority by the legisla-
ture to a municipality.

In the case of Fowler v. State,42 a defendant was placed on trial for
disturbing a public school. From the evidence it appeared that the
defendant was an eccentric of some sort who was thoroughly angered
at the teachers at the school which his children attended. He attended
a session of teachers at the school and handed several of them some
literature that he had worked up. It had a rather scandalous text, and
was of such a nature that the teachers were greatly disturbed and ex-
cited when they read it. It was decided by the court that no criminal
act had been committed in that the activity carried on by the defen-
dant amounted only to an exercise of his right of free speech. It was
further pointed out by the court that nobody forced the teachers to
read the document, and it was a voluntary act on their part which
caused them to be wrought up and disturbed. Accordingly, the con-
viction was reversed.

Allbright v. State43 was another case in which a conviction was
reversed upon constitutional grounds. This was a whiskey case in
which the defendant was seized by the officers, handcuffed, and made
to pose for pictures in that condition at the situs of a whiskey still.
The conviction was reversed on the ground that such activity amounted
to forcing a man to give evidence against himself, and the case should
be reversed whether the evidence had probative value or not. A defen-
dant has the right to be present at every stage of his trial, and, where
he is involuntarily absent for several minutes during the argument of
the prosecuting attorney,. even when his presence is waived by his
counsel, the trial is a nullity if he wishes to insist on his right to be
present.

44

The final proposition to be dealt with is a legislative act 45 which
will probably give rise to a very good constitutional question within
the next year or two. Under the provisions of. this act, a defendant may

40. 212 Ga. 111, 90 S.E.2d 583 (1955).
41. Ga. Laws 1955, p. 2318.
42. 93 Ga. App. 883, 93 S.E.2d 183 (1956).
43. 92 Ga. App. 251, 88 S.E.2d 468 (1955).
44. Wilson v. State, 212 Ga. 73, 90 S.E.2d 557 (1955).
45. Ga. Laws 1956, p. 800.
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be prosecuted for abandonment of an illegitimate child as well as for
abandonment of a child born in wedlock. Now abandonment, of
course, is a continuing offense4 6 in which a former conviction or
acquittal will not bar a subsequent prosecution. The question is likely
to arise in a prosecution for abandonment under this statute of a
defendant who was convicted and sentenced for bastardy under the
old law. Whether a conviction or acquittal under that law will bar a
prosecution under the new abandonment law is a question that the
courts will probably have an early opportunity to decide.

46. Ga. Laws 1952, pp. 173, 174, GA. CODE ANN. § 74-9902 (Supp. 1955).


