
CONTRACTS

By J. EDWIN PEAVY*

Although contracts is a relatively settled and stable body of law,
there were approximately forty cases on contracts decided by the appel-

late courts during the survey period. As usual, most of the cases are

routine and involve principles well settled. The purpose of this article

will be to mention and discuss briefly those cases involving settled
principles which continue to provide the basis of litigation as well

as those few cases which involve new or unique factual situations.

In the case of Baker v. American Oil Company, the court of

appeals had before it the question of whether a contract by which

one agrees to indemnify another against loss in order to induce him

to break a contract with a third party is enforceable. The defendant
had advised plaintiff that its legal department had studied his contract

with a third party and that the contract was unenforceable, and agreed

to indemnify plaintiff for any losses resulting from any legal action

growing out of its breach. Plaintiff suffered certain losses as a result

of legal action brought against him by the third party for breach of the
contract to purchase petroleum products exclusively from the third

party. The court, citing a code section 2 as authority, held that the

consideration of a contract must be moral and legal, and affirmed the

judgment of the lower court in sustaining a general demurrer to

plaintiff's petition.

In another case3 dealing with consideration, the court was passing

upon an agreement wherein a nephew had executed to an uncle and

aunt a deed to an one-third interest in certain real estate which had

been willed by the nephew's grandmother to her three children as a

class. The nephew's father had died before the death of the testatrix.

The uncle and aunt, apparently thinking that the nephew was legally

entitled to take the interest willed to his deceased father, agreed
that in consideration for the nephew executing a deed conveying to

them an one-third interest in the property, they would account to

him for his interest therein upon sale of land. The uncle and aunt

demurred to the nephew's petition praying for an accounting and
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judgment which was overruled by the trial court. The appellate court
reversed the judgment of the lower court and held that the bequest
to a "class" included only those members of the "class" who were living
at the death of the testatrix; therefore, the nephew had no interest in
the property and the agreement to account to the nephew for his
interest was without consideraion and constituted a nudum pactum.

In another action,4 wherein it was necessary to hold an agent liable
on an alleged parol promise to pay an employee of his principal for
employee's past services in order for the trial court to have jurisdic-
tion, the court of appeals held that it was necessary to show a new and
independent consideration moving to the agent in order that the
agent's promise not be collateral. The agent was alleged to have par-
ticipated in the profits. There was a further allegation that the "sta-
tion was operated for a pecuniary gain" but there was no allegation
that there were profits nor that the agent shared in the losses of the
station. The court dismissed the action, holding that since there was
a failure of consideration as to the agent, his parol Undertaking to
pay the plaintiff's accrued compensation was collateral rather than
original, and within the statute of frauds.5

The supreme court in Scheer v.. Doss,6 following an apparently clearly
defined principal in an earlier case, 7 held that time is not of the essence
of a contract for the sale of land unless it clearly appears from the
contract that such was the intention of the parties. The court affirmed
the decision of the trial court in overruling a general demurrer where
it appeared from the petition that the contract was not consummated
by a set date.

Specific performance of a written contract to erect and maintain an
electrical advertising display sign fabricated to petitioner's special order
was decreed in a case s before the supreme court, wherein the defendants
raised, among others, the objections that the contract was too vague
and indefinite in that it did not set out dimensions, color, advertising
copy, etc., and that personal service over a period of three to five years
was necessary in order to maintain the sign. The petition alleged that
the sign had been fabricated and partially erected and petitioner re-
peatedly demanded that the defendants complete the erection of the
sign. The court disposed of defendant's contention that the contract
was indefinite by quoting from an earlier case9 to the effect that the

4. Scoggins v. Hill, 90 Ga. App. 283, 82 S.E.2d 739 (1954).
5. GA. CODE § 20-401 (2) (1933).
6. 211 Ga. 7, 83 S.E.2d 612 (1954).
7. Ellis v. Bryant, 120 Ga. 890, 48 S.E. 352 (1904)
8. Whiteway Neon-Ad., Inc., v. Maddox, 211 Ga. 27, 83 S.E.2d 676 (1954).
9. Blanton v. Williams, 209 Ga. 16, 70 S.E.2d 461 (1952).
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buyer's willingness to accept rendered immaterial all indefiniteness
in the specifications. The court further held that where personal ser-
vices are only incidentally involved, specific performance can be de-
creed.

Post No. 65, American Legion, Inc. v. Gregson' is a reminder to
lawyers bringing actions for services rendered by persons in a capacity
regulated by statute to plead compliance with the statute. The court
of appeals held a general demurrer should have been sustained to
an action on an implied contract of an architect for services rendered
wherein there was no allegation of compliance with the statute.1 '

In the case of Fulton County v. Atlanta Envelope Company'2 the
court passed upon an interesting set of facts in holding a certain
provision of the contract involved to be an enforceable provision of
a rental contract rather than an unenforceable penalty. The contract
was for the use of land as a road for a certain period for agreed bene-
fits to be placed upon the land. It contained a provision that if the
road was used after May 31, 1953, that the county would pay petitioner
$3,000.00 as rental for the period from June 1, 1953, to November 30,
1953, or for any part of said period. It contained like provisions for
later periods, and a statement that "the rental shall not be subject
to proration, but shall be due for the entire respective periods." In
an action to recover $3,000.00, petitioner proved that the land in
question was used until three or four p.m. on June 1, 1953. The court
in discussing the question said that to hold that the rental contract
here involved was for the payment of a penalty, "would be to hold to
the effect that every rental contract could be opened up for the
purpose of determining whether or not the rental stipulated therein
was, in view of the fact-finding body, reasonable and just rental."

In a suit 13 wherein the petitioner was prevented by defendant from
completing a personal service contract, the court of appeals rejected
the position of defendants that plaintiff would be limited to a recov-
ery in a quantum meruit suit for services actually rendered, and held
that petitioner could recover for breach of the contract and the mea-
sure of his damages was the value of the contract to him.

An interesting case,' 4 arising out of an attempt on the part of a
distributor of propane gas to limit its liability for negligence in violat-
ing rules and regulations of the fire commissioner concerning filling

10. 91 Ga. App. 269, 85 S.E.2d 488 (1954).
11. Ga. Laws, p. 461, GA. CODE ANN. § 84-302 (Supp. 1954).
12. 90 Ga. App. 623, 83 S.E.2d 866 (1954).
13. Irwin v. Young, 91 Ga. App. 773, 87 S.E.2d 322 (1955).
14. Bishop v. Act-O-Lane Gas Service Company, 91 Ga. App. 154, 85 S.E.2d 169

(1954).
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and locating gas tanks, struck down such provisions in contracts as
being contrary to public policy.

The case of Barnard v. Barnard15 was an action on an acknowledg-
ment of indebtedness. The defendant in consideration for plaintiff's
execution of a warranty deed to defendant acknowledged an indebted-
ness of $790.00 to plaintiff which had been paid by plaintiff upon the
purchase price of the land. The acknowledgment contained the agree-
ment by defendant to pay the indebtedness "when I sell, exchange
or otherwise dispose of said property." The acknowledgment was duly
recorded, and defendant then conveyed the property for $2,000.00 by
warranty deed to secure debt. The plaintiff alleged that the giving
of the security deed caused the indebtedness, under the terms of the
acknowledgment of indebtedness, to become due and payable. The
trial court overruled a general demurrer, and upon a showing of the
facts, directed a verdict for the plaintiff. The court of appeals held
that the words "sell, exchange or otherwise dispose" under the doctrine
of ejusdem generis were synonymous with "sell," and since the ordi-
nary legal connotation of "sell" is to divest one's self of all right and
interest in the thing sold, the amount owed had not become due and
payable. The trial court was reversed in the overruling of the general
demurrer.

In the field of legislation, there were no new acts passed during the
survey period materially changing the law of contracts.

15. 91 Ga. App. 502, 86 S.E.2d 533 (1955)


