
CONSTITUTIONAL LAW

By ALBERT B. SAYE*

This article deals largely with the development of constitutional
law during the past year through judicial interpretation. But by way
of introduction it may be well to note changes and proposed changes
to the constitutions of Georgia and of the United States. Thirty-five
amendments to the Constitution of Georgia were ratified at the general
election held on November 2, 1954. Seven of these were general amend-
ments, and 28 were local amendments affecting only one or a few
political subdivisions. This brings the total number of amendments
to the Constitution of 1945 to 118. Of these, 18 have been general
amendments and 100 local amendments. Four amendments of general
application and 26 local amendments have been rejected since 1945
when submitted to the people for ratification.

The general scope of the seven amendments of statewide application
adopted in 1954 may be summarized as follows: 1 (1) Article XV was
stricken in its entirety and replaced by a new "Home Rule" provi-
sion.2 (2) Provision was made for annual sessions of the General
Assembly not to exceed forty days.3 (3) Tax exemption was author-
ized for property owned by religious groups and used for residential
purposes from which no income is derived. 4 (4) The General Assembly
was authorized to "provide for grants of state, county or municipal
funds to citizens of the State for educational purposes . . (5) Taxa-
tion was authorized by the state, counties, and municipalities to
support pensions for firemen.6 (6) A new article entitled "Slum
Clearance and Development" was added. 7 (7) A procedure was author-
ized whereby the fifteen mill limitation on county taxation for edu-
cational purposes can be removed or increased through a local refer-
endum.8

No attempt is made here even to summarize the 28 local amendments
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1. For a table of all amendments to the Constitution of 1945 through November
4, 1952, see XVI GA.B.J. 176-77 (1953), or HANDBOOK ON THE CONSTI-rUTIONS OF
THE UNITED STATES AND GEORGIA (University of Georgia Press, 1954), pp. 150-155.

2. Ga. Laws Nov.-Dec. Sess. 1953, p. 504, GA. CODE ANN. § 2-8301 (Supp. 1954).
3. Ga. Laws Nov.-Dec. Sess. 1953, p. 512, GA. CODE ANN. § 2-1603 (Stipp. 1954).
4. Ga. Laws Nov.-Dec. Sess. 1953, p. 70, GA CooDE ANN § 2-5404 (Supp. 1954).
5. Ga- Laws Nov.-Dec. Sess. 1953, p. 241, GA. CoDE ANN. § 2-7502 (Supp. 1954).
6. Ga. Laws Nov.-Dec. Sess. 1953, p. 532, GA. CODE ANN. § 2-5505 (Supp. 1954).
7. Ga. Laws Nov.-Dec. Sess. 1953, p. 538, GA. CODE ANN. § 2-8501 (Supp. 1954).
8. Ga. Laws Nov.-Dec. Sess. 1953, p. 252, GA. CODE ANN. § 2-7501 (Supp. 1954).
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adopted, but it may be well to point out that the cost to the
State of advertising constitutional amendments in 1954 was $74,070.75,
and to emphasize that the inclusion of numerous amendments making
exceptions for particular political subdivisions tends to destroy the
value of having a constitution.

At the January-February, 1955, session of the General Assembly,
eleven constitutional amendments were proposed to be voted on by the
people in November, 1956. Eight of these are local amendments and
three amendments of statewide application, as follows: (1) The amend-
ment of 1950 authorizing payment of $100,000 to the person produc-
ing the first commercial oil well in the State is replaced by a provision
authorizing a payment of $250,000 to such person. (2) Judges of the
supreme court, the court of appeals, and of the superior courts are
made eligible "to preside in or over the courts in which they are"
judges emeritus, and the General Assembly is authorized to prescribe
the method in which they may be called upon for temporary service.
(3) The General Assembly is authorized to consider business pending
at the adjournment of any regular session at any later regular session
of the same General Assembly.

The General Assembly also passed four resolutions in the form of
memorials to Congress to call a convention to propose amendments
to the Constitution of the United States. The amendments referred
to had as their background the decision of the United States Supreme
Court in Brown v. Board of Education9 in 1954 declaring racial segre-
gation in public schools to be unconstitutional. One of the amend-
ments proposed for consideration by a national convention reads as
follows: "Notwithstanding any provisions in this Constitution, nothing
shall, in any way, take away from, or in any way deprive, the right of
the several States of the Union to operate their school systems, and
to have exclusive and complete power to regulate and to determine the
rules and regulations for the conduct and operation of State schools."
Another would withdraw jurisdiction from the federal courts "to
decide or consider ... any matter drawing in question the administra-
tion by the several States of their respective educational systems." The
third would prevent any person being compelled to serve "in any
unit of the armed forces of the United States not composed of his own
race.. ." The fourth would change the amending process so that the
legislature of a single state could submit a proposed constitutional
amendment to the Secretaries of State of the several states, and such
amendment would be deemed submitted to the states for ratification

9. 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954) .
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when concurred in by the legislatures of any twelve states, thus by-
passing Congress. Proposals such as these may bring applause from
some sources, but is there any likelihood whatever of getting Congress
to call a convention for such purposes?

JURISDICTION OF APPELLATE COURTS

The line of division between the jurisdiction of the supreme court
and the court of appeals, while set forth in the constitution, has
been a subject of much difficulty to practicing attorneys. A common
error made by young attorneys has been to bring a writ of error to the
supreme court upon the ground that the case involved the construc-
tion of a clause of the Constitution of Georgia or of the United States.
In practice, in so far as jurisdiction is concerned, there are no cases
"that involve the construction of the Constitution of the State or Geor-
gia or of the United States," 10 and the law would be simplified by an
amendment striking this clause from article VI, section 1, paragraph
IV, which defines the jurisdiction of the supreme court.

Another common error made by attorneys is to fail to observe the
strict definition of "equity cases" applied in determining the juris-
diction of the supreme court. The fact that the presiding judge in the
trial court considered a case to be one in equity and that it is so
recited in the bill of exceptions does not necessarily mean that it is.
And if the equity features originally contained in the case are elimi-
nated before it comes to judgment in the trial court, upon Iappeal it
is not an equity case within the definition of the jurisdiction of the
supreme court. For a recent application of this rule, see Hubert v.
Ludens.11

The constitution provides that "In the event of an equal division
of judges on any case when the Court [of Appeals] is sitting as body,
the case shall be immediately transferred to the Supreme Court."12

Atlantic Coast Line Railroad Co. v. Godard13 involved a constitutional
of this clause. The bill of exceptions by which the case was carried
to the court of appeals assigned both the general grounds and eight
special grounds as bases of error. The judges were divided 3 to 3 on
the general grounds; hence the court of appeals transferred the case
to the supreme court without passing upon the special grounds "for
the reason that if it should do so and find reversible error in any
special ground, it would be compelled to reverse the case," and if it

10. See SAYE AND HILKEY, THE CONSTITUTIONAL LAW OF GEORGIA (1952), pp. 321-324.
11. 211 Ga. 544, 87 S.E.2d 74 (1955).
12. GA. CONST. art. VI, § 2, 8, GA. CODE ANN. § 2-3708 (1948 Rev.).
13. 211 Ga. 41, 83 S.E.2d 591 (1954).
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should reverse the case on a special ground, "the trial court could
not intelligently try the case again as to the general grounds if the evi-
dence was substantially the same . . ." This view was rejected by the
supreme court. It interpreted the constitutional provision quoted above
as contemplating "the transfer by the Court of Appeals to this court
of cases where the judges of the court of appeals are equally divided
on all questions in the case which would require an affirmance or
reversal of the judgment of the trial court..."

The supreme court and not the court of appeals has jurisdiction of
appeals "in all cases in which the constitutionality of any law of the
State of Georgia or of the United States is drawn in question." In
Beard v. Atlanta14 the well established (if not well known)
rule was applied that a municipal ordinance is not a "law" within the
meaning of this constitutional provision.

While the supreme court has jurisdiction of all cases in which the
constitutionality of a law is drawn into question, this does not mean
that the court of appeals is without authority to pass upon the consti-
tutionality of a statute. If the application of a statute is involved in
the decision of a case by the court of appeals and the judges consider
the statute void, they will not apply it. As Chief Justice Marshall said
in Marbury v. Madison,15 "Those who apply the rule to particular cases
must of necessity expound and interpret that rule. If two laws conflict
with each other, the courts must decide on the operation of each."
In Wallis v. McMurray'O the court of appeals held void the Code pro-
vision' 7 requiring a jury verdict in cases arising ex contractu involving
unliquidated damages when no defense is filed. The statutory provi-
sion was clearly in conflict with the constitutional provision that
"The [Superior] Court shall render judgment without the verdict
of a jury in all civil cases, except actions ex delicto, where no issuable
defense is filed except as otherwise provided in this Constitution,
and subject to the right of trial by jury on written demand of either
party."' 8

THE CONSTITUTIONALITY OF STATUTES

When will the Supreme Court of Georgia pass upon the constitu-
tionality of a statute? No attempt is made here to give a compre-
hensive answer to this question, but a review of several recent cases
sheds light on the subject.

14. 211 Ga. 25, 83 S.E.2d 594 (1954).
15. 1 Cranch 137, 2 L.Ed. 60 (1803).
16. 91 Ga.App. 549, 86 S.E.2d 529 (1955).
17. GA. CODE § 110-401 (1933.)
18. GA. CONST. art. VI, § 4, 1 7, GA. CODE ANN. § 2-3907 (1948 Rev.).
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Fletcher v. Daniels9 involved the sufficiency of the record used
in an appeal. Daniels filed an appeal in the Superior Court of Rich-
mond County from an action by the local Board of Zoning Appeals.
Since this record submitted to the superior court was not certified by
the board, the supreme court labeled it as "incomplete" and reversed
a judgment based thereon. Stated Justice Head: "Generally when
an appeal is filed to the superior court from any inferior judicatory,
the appeal must be filed in the court rendering the judgment com-
plained of, and that court transmits the appeal, together with the
record, to the superior court of the county in which the appeal is

entered." The constitutionality of certain zoning acts was involved in
the Fletcher case, but this question was not passed upon. "It has long

been the rule that courts will abstain from ruling upon the consti-
tutionality of an act of the General Assembly where there is any
other proper basis upon which to render a valid judgment."

In West v. Housing Authority of Atlanta20 the plaintiffs sought
to enjoin the housing authority from condemning their land and to
have the court declare the authority's plan void. One contention was
that this plan was void under the due process and equal protection
clauses of the state and federal constitutions because it contemplated
construction of units to be occupied by white persons only. This con-
tention was disposed of by a ruling that the litigants had no right to
raise the question. "It is a settled rule of law that one cannot raise
the constitUtionality of a statute, or of the action of an administrative

agency acting under statutory power . . . unless the interest or rights
of such complaining party are affected by the statute or the actions
of the agency," stated the court. "The plaintiffs alleged themselves
to be the owners of the property sought to be condemned . . . and
are not in position to raise the question as to whether the maintenance

of the project would constitute unlawful discrimination against citizens
of other races...

In Irwin v. Crawford,21 decided in 1953, the court interpreted the

existing law to authorize a county board of education to consolidate
"two or more schools into one school," but not to consolidate high

schools only, for high school grades are a part of a common school.
By a subsequent act, 22 the General Assembly remedied this situation
by authorizing the board of education of any county "to reorganize
the schools within their jurisdiction and to determine and fix the
number of grades to be taught at each school .

19. 211 Ga. 403, 86 S.E. 2d 232 (1955).
20. 211 Ga. 133, 84 S.E.2d 30 (1954).
21. 210 Ga. 222, 78 S.E.2d 609 (1953).
22. Ga. Law Nov.-Dec. Sess. 1953, pp. 282-283, GA. CoDF ANN. § 32-954 (Supp. 1954).
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Citizens and patrons of Glenwood who had brought the 1953
case still sought to prevent the consolidation of the Glenwood high
school with that at Alamo. They now based their petition for injunction
upon the theory of an implied contract. The citizens of Glenwood
had contributed large sums of money for the construction and mainte-
nance of high school class rooms; hence an implied contract arose
with the county board of education to continue the high school, ran
the petition. This weak argument was rejected on the ground that
the boards of education had no legal authority to contract for the
continuance of a school for an indefinite period of time, and to imply
such a contract would limit and restrict such boards in receiving gifts
or grants. Justice Wyatt dissented.

The constitutionality of the act of 1953 authorizing consolidation
of high schools was raised in Boatright v. Yates, but the court refused
to pass upon the issue on the ground that the merits of the suit could
be decided on other grounds. The suit was one for injunction to pre-
vent a county board of education from establishing a consolidated high
school. The court disposed of the case upon the ground that petitioners
had not exhausted their administrative remedy by appealing, as the
statutes provide, to the State Board of Education. Justice Wyatt dis-
sented. Comparing the decisions in the Boa.'right and Irwin cases, it
would appear that equity will intervene to pr-vent action by a school
board even before the exhaustion of administative remedies if the
action by the board is beyond the scope authorized by any existing
statute, but will not intervene before the exhaust.ing of administra-
tive remedies to determine the constitutionality of a itatute.

In Lipscomb v. City of Cumming24 an unsuccessful attempt was
made to enjoin the city from constructing water lines and furnishing
water to customers outside the corporate limits of the city. Authority
for such action on the part of any municipality was conferred by the
Revenue Certificate Law of 1937, and, according to the court, "the
Constitution of 1945, Art. 7, sec. 7, par. 5, Code Ann. Sec. 2-6005,
authorizes the grant of such powers." There is no specific authoriza-
tion for such action in the constitutional paragraph cited, but its refer-
ence to the act of 1937 by name might be interpreted as an implied
authorization of the powers conferred in that act. Incorporation of
statutory law into the constitution by reference is one of the best
ways to destroy the meaning and value of a constitution, and it is

23. 211 Ga. 125, 84 S.E.2d 195 (1954).
24. 211 Ga. 55, 84 S.E.2d 3 (1954). Messenheimer v. Windt, 211 Ga. 575, 87 S.E.2d

402 (1955) involved an unsuccessful challenge to higher water rates imposed
by the Water Works Board of Macon on customers outside the city.
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regrettable that the Constitution of Georgia has suffered several such
blows from this practice in recent years. But on the merits of the
decision in the Cumming case, there could be no controversy. Plaintiff
could point to no constitutional provision invalidating the legislation
in question; he only questioned the wisdom of granting such broad
powers to municipalities. "Courts are bound and have nothing to do
with the reasonableness, wisdom, policy, or expediency of the law,"
stated Justice Hawkins.

Rules of Practice. To what extent can the legislature prescribe the
conditions governing the right of appeal from the trial courts to the
appellate courts? An act of 1945 provided for the adoption of rules of
practice and procedure in the courts of the state by the supreme court,
upon the recommendation of a committee from the bar appointed by
the court. Such rules, however, were not, by the terms of the act, to
become effective until approved by the General Assembly. Under this
procedure, calling for joint action by the bar, the supreme court, and
General Assembly, extensive revisions were made in the rules governing
legal proceedings in 1946, and further changes were made in 1953.
The case of Gordy v. Dunwody25 raised the question, can the General
Assembly of its own motion, without recommendation from the su-
preme court, alter the rules governing appeals from the trial courts
to the appellate courts? Specifically, was the act of 1953 changing
from 20 to 30 the number of days permissible to elapse between a
judgment and the tender of a bill of exception constitutional since such
act was not passed upon the recommendation of the supreme court?
Yes, answered the supreme court. Chief Justice Duckworth, speaking
for the majority, recognized such a rule of procedure as clearly com-
ing within the jurisdiction of the legislature. Justice Wyatt dissented.

DUE PROCESS

Price-Fixing. In Williams v. Hirsch,26 the court reaffirmed the well
established principle of Georgia law that price-fixing is unconstitu-
tional unless confined to a business "affected with a public interest."
Hirsch's license was revoked for violating the Unfair Cigarette Sales
Act of 1949. He appealed from the decision of the State Revenue Com-
missioner revoking the license to the Superior Court of Fulton County.
Here the act in question was held void as offensive to the due process
clause of the Georgia Constitution. Upon appeal to the Supreme Court,
this decision was affirmed. Citing three binding precedents for the

25. 210 Ga. 810, 83 S.E.2d 7 (1954) ; cf. Holliman v. State, 175 Ga. 232, 165 S.E. 11
(1932).

26. 211 Ga. 534, 87 S.E.2d 70 (1955).
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rule that price-fixing is void, Justice Chandler stated, "we unreluctantly
follow all three of them in the case at bar." In this he spoke for a
unanimous court. The philosophy of the decision in Nebbia v. New
York 27 whereby the Supreme Court of the United States discarded the
concept of businesses "affected with a public interest" as a cloak used
to shield judicial participation in the determination of public policy
and recognized the right of the legislative department to determine
policy governing price regulations has received little favor in decisions
by the Supreme Court of Georgia. But from the dissent in the Cox case,
discussed below, it appears that possibly Justice Almand recognizes
what the judges are doing when they declare economic regulations
void, not because they are arbitrary or unreasonable, but because they
are not in accord with nineteenth century concepts of laissez faire.28

Fair Trade Laws. The Fair Trade Act of 1953 was held void in
Cox v. General Electric Company.29 Attempts of manufacturers to
maintain minimum prices for the sale of products bearing their trade
mark have in general met rough sailing in the courts. By the Miller-
Tydings Act of 193730 Congress exempted from the restrictions of the
Sherman Anti-Trust Act contracts or agreements prescribing minimum
prices for the resale of specified commodities when "contracts or
agreements of that description are lawful as applied to intrastate
transactions" under local law. The United States Supreme Court held
that this act could not be applied to persons who had signed no contract
or agreement. That is to say, a manufacturer could not by a contract
with one retailer establish a minimum price that would have to
be observed by other retailers not parties to the contract. Congress
responded by the McGuire Act 31 delegating to the states the right to
enact fair trade statutes applicable to all dealers or retailers, whether
or not they had signed contracts.

The Supreme Court of Georgia will have none of this. It has repeat-
edly held that price-fixing is contrary to due process of law unless
restricted to a business "affected with a public interest." The sale of
electrical appliances, involved in the Cox case, clearly does not come
within that category. Hence the Fair Trade Act of 1953 permitting the
manufacturer to stipulate the minimum price at which products
bearing his trade mark could be sold was void. "The scheme described

27. 291 U.S. 502, 54 S.Ct. 505, 78 LEd. 940 (1934).
28. See the collection of cases in DOWLING;, CASES ON CONSTITUTIONAL LAW (1954),

ch. 9. especially the dissenting opinion by Justice Holmes in Lochner v. New
York at page 795.

29. 211 Ga. 286, 85 S.E.2d 514 (1955).
30. 50 STAT. 693 (1937), 15 U.S.C. § 1 (1952).
31. 66 ST.si. 632, 15 U.S.C. § 45 (1952).
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in the petition now under consideration permits a manufacturer, under
the guise of protecting his property rights in a trade name and trade
mark, to control the price of his product down through the channels
of trade into the hands of the ultimate consumer, and into the hand
of persons with whom he has no contractual relation whatever. This
statute clearly violates the provisions of the due process clause of the
Constitution of the State of Georgia."

Justice Almand dissented. He could see no undue restraint upon the
right of contract involved in the statute. It did not prohibit a person
from selling any product as his own at any price. It only prohibited
his sale of a product under a given trade name below a price which
he knew to be the minimum sale price when he purchased the article.
Moreover, from Justice Alnand's point of view, "It is not for us to
question the wisdom or propriety of the legislature in creating a right
of action in favor of a producer or distributor of a commodity bearing
a trademark, name, or brand against one who knowingly sells such
commodity at a price less than that fixed in a contract between the
producer or distributor and the original purchaser."

Notice and Hearing. The constitutionality of an act empowering a
judge of the superior court to issue an order to the county treasurer
for payment to an attorney who has, by appointment of the judge,
served as attorney for an indigent person on trial for crime was at-
tacked in Bibb County v. Hancock3 2 on the ground that it offended
due process by requiring payment by the county treasurer without
affording the county authorities an opportunity to be heard. The
court disposed of this argument by the statement that "neither coun-
ties nor municipal corporations stand in the same position as individ-
uals or private corporations, and as against the State they do not own
the taxes collected by them and public property held by them as if it
were private property. They are not persons as against the State within
the meaning of the constitutional provision guaranteeing due process
to all persons." Other phases of the case are discussed below under the
heading "Taxation."

Custody of Bastard. Under Georgia law the mother has custody
of an illegitimate child, and when she releases such custody to a third
person, the court will not interfere with such custody unless the inter-
est of the child justifies an award to another. In Day v. Hatton, 4 the
Georgia courts refused to honor the decree of a Tennessee court de-
claring petitioner to be the father of an illegitimate child and award-

32. 211 Ga. 429, 86 S.E.2d 511 (1955).
33. 210 Ga. 749, 83 S.E.2d 6 (1954).
34. Williams v. Jenkins, 211 Ga. 10, 83 S.E.2d 614 (1954).
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ing him custcdy. The decree showed on its face that it was an ex parte
proceeding, that the mother was not served, and that she did not
appear or otherwise waive service; hence the decree was in violation
of the due process clauses of the state and federal constitutions.

Fortune-Tellers. Diane Williams was convicted in the Municipal
Court of Atlanta for the violation of an ordinance making it unlawful
to practice the profession of fortune-telling. She sought release through
habeas corpus proceedings upon the ground that the ordinance was
void because it interfered with a legitimate business. The supreme
court made light of her contention, adding that she had failed to
overcome the presumption of validity of the ordinance. In passing, it
noted that 200 years ago Parliament enacted a law making fortune-
telling a misdemeanor.34

SPECIAL LAWS

Second in importance only to the due process clause as a basis of
litigation on the constitutionality of statutes in Georgia is the clause
in article I, section IV, providing that "Laws of a general nature shall
have uniform operation throughout the State, and no special law shall
be enacted in any case for which provision has been made by an exist-
ing general law."

Despite the enunciation of this salutary principle in the constitu-
tion, anyone working with the statutes soon discovers them to be a
hodgepodge of special and general laws, making it difficult and some-
times impossible to state with certainty what the law is in a given
locality. In one line of decisions the court has adopted the point of
view that once the legislature has entered a field by enacting a general
law, "that field must thereafter be reserved exclusively to general
legislation" and can not be open to special or local laws. "The terms
of the constitution do not limit this rule to those fields and subjects
which have been completely exhausted by a general law. It embraces
every field and subject which has been covered, though superficially,
by a general law." 35 If enforced, such a rule as this would put an end
to practically all special legislation, for there are few subjects not cov-
ered at least superficially by some provision of general law. Much
would be gained if only special acts in conflict with general laws were
held void. The device used to circumvent the constitutional principle
has been the enactment of special laws in the disguise of general laws
with local application an example is a law providing that in all coun-

35. Atlanta v. Hudgins, 193 Ga. 618, 19 S.E.2d 508 (1942) ; cf. Irwin v. Torbert, 204
Ga. 111, 49 S.E.2d 70 (1948).
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ties with a population of not less than 85,000 and not more than 90,000,
according to a designated census or any future census, a member of
the county board of education shall be ineligible to succeed himself.
The supreme court has sustained such laws in some instances, 36 and
in others has held them void. The tendency in recent years has been
to hold laws using population as a basis of classification to be special
laws unless the classification adopted bore some real relation to the
subject matter of the law. But that the law in the field is still not set-
tled, witness the 4 to 3 decision in Humthlett v. Reeves.3 7 An abbre-
viated statement of the facts aids in understanding the points at issue.

Humthlett sought to enjoin Reeves from constructing a cemetery in
an unincorporated area of Cobb County which he claimed to be
validly zoned for residential and agricultural purposes only. He also
sought a declaratory judgment holding void the act of 1911 under
which Reeves held a permit to construct the cemetery. On his part,
Reeves contended that the act of 1937 authorizing the zoning was
invalid.

The court considered first the validity of the act of 1911 under
which Reeves held his permit to construct a cemetery and held it
void. By its terms, the act was limited in operation to counties which
adjoined another county having a population of 125,000 or more.
"The population of one county cannot have any reasonable relation
to the subject matter of a statute such as this so as to make it appli-
cable to an adjoining county," stated Justice Hawkins in the majority
opinion.

One difficulty with this decision was the fact that only nine months
earlier in a case3 8 involving the same question and the same defend-
ants, the supreme court had ruled differently and in its opinion had
held the Act of 1911 to be valid. Both were 4 to 3 decisions. The chief
difference, and the decisive one, being in the vote of Justice Candler.
The plaintiffs being different, the court refused to apply the rule of
res judicata. And openly recognizing its earlier decision as erroneous,
it refused to apply the rule of stare decisis.

But what of the validity of the zoning act of 1937 involved in the
case? It was in form an amendment to an act of 1921, creating a
County Commissioner for Cobb County, which by its terms required
that it be ratified by a vote of the people, and this was never done.
Nonetheless, the Court held the act of 1937 to be valid. The so-called
amendment constituted a complete act in itself. Hence the court

36. See_ Estes v. Jones, 203 Ga. 686, 48 S.E.2d 99 (1948).
37. 211 Ga. 210; 85 S.E.2d 25 (1954).
38. Herrod v. O'Beirne, 210 Ga. 476, 80 SE.2d 684 (1954).
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would disregard the provisions of the act declaring it be an amendment
to a former act and thus give effect to what the court considered the
clear intent of the legislature of 1937, namely, to confer zoning authori-
ty upon the Commissioner of Roads and Revenue of Cobb County.
To the contention that the zoning act of 1937 was a special act in a
field covered by a general law, the court gave the well established
answer that special acts conferring powers upon the commissioners
of a particular county are valid oven though in conflict that a general
law on the subject. 39 The rule that special acts in conflict with general
laws are void does not apply to acts governing county commissioners.

In Beard v. Atlanta4 0 the court of appeals held void an Atlanta ordi-
nance requiring barbers to obtain a license from a city board which
was empowered to enforce designated restrictions. The general law
setting up a State Board of Barber Examiners was held under the yard-
stick of Atlanta v. Hudgins, supra, to have occupied the field so as to
preclude local regulations.

TAXATION

Exemptions from Taxation. The Georgia Constitution exempts from

taxation all cooperative, non-profit membership corporations organ-
ized under the laws of this state for the purpose of engaging in rural
electrification. 41 City of McCaysville v. Tri-State Electric Cooperative4 2

raised the question, does this tax exemption apply to electric coopera-
tives organized under the laws of a sister state but domesticated in
Georgia? The court answered yes. Under the statutory law 43 foreign
corporations domesticated under the laws of Georgia have the same
powers and immunities as domestic corporations. The nice question
remains, however, as to whether the legislature can expand a tax
immunity limited by the constitution to cooperatives "organized
under the laws of this state" to cooperatives organized under the laws
of another state, but domesticated in Georgia. According to Justice
Candler, "To construe the referred-to tax immunity provision of our
Constitution . . . so as to make it applicable only to cooperative . . .
corporations which have been incorporated under the laws of
this State . . . and . . . deny its application to a like mem-
bership corporation when incorporated in another State and duly
domesticated in this State . . . would be offensive to those provisions
of our Constitution which would require impartial and complete

39. Sce Moore v. Whaley, 189 Ga. 647, 7 S.E.2d 394 (1940).
40. 91 Ga.App. 584, 86 S.E.2d 672 (1955).
41. GA. CONST. art VII, § 1, 4, GA. CODE ANN. § 2-5404 (1948 Rev.).
42. 211 Ga. 5, 83 S.E.2d 598 (1954).
43. GA. CODE § 22-1601 (1933).
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protection to person and property" and to the equal protection clause
of the fourteenth amendment to the Federal Constitution. Justice
Head dissented.

Purpose cr County Taxation. Appointment by the judge of counsel
for indigent defendants in criminal cases is a common practice. The
due process clause of the fourteenth amendment requires that defend-
ants charged with capital felonies to be given counsel, 44 and the Geor-
gia Constitution provides that "Every person charged with an offense
against the laws of this State have the privilege and benefit of coun-
sel." 45 Prior to 1954 a lawyer appointed by the judge to represent
an indigent defendant received no compensation. An act of 195346
provides that whenever it appears to the superior court that a defend-
ant indicted for a capital felony is unable to pay an attorney for his
defense, the judge shall appoint an attorney to represent hirn. Such
attorney, according to the act, shall receive reasonable compensation,
not to exceed $150, and expenses incurred, not to exceed $500, to be
paid upon order of the judge upon the county treasurer.

The constitutionality of this statute was sustained in Bibb County
v. Hancock.47 The principal attack upon the act was based upon the
contention that counties had no authority to collect taxes to be used
in paying attorneys under it. The constitution authorizes counties
to collect taxes "to pay the expenses of courts." Is a payment to a lawyer
representing an indigent defendant an "expense of court"? The su-
preme court answered yes. "If the Constitution requires the State to
furnish counsel to defend such accused, then it logically follows that
compensation may be provided for such services," stated Justice Mob-
ley. Few would question this decision. Most of the other states of the
American Union have long since provided compensation for attorneys
rendering service by appointment of the courts.

SELF INCRIMINATION

Jones v. State48 involved the removal of incriminating evidence from
the mouth of the accused. Lucille Jones was convicted of operating
a lottery in Fulton County known as the "numbers game." Officers
stopped her car and searched it. Noting the peculiar manner of her
speech, one of the officers ordered her to open her mouth. When she
did so, the officer found therein and removed a chewing gum wrap-
per. On it were a number of pencilled entries such as to indicate

44. Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 LEd. 158 (1932).
45. GA. CONST. art. I § 1, t 5, GA. CODE ANN. § 2-105 (1948 Rev.) .
46. Ga. Laws Nov.-Dec. Sess. 1953, p. 478, GA. CODE ANN. § 27-3002 (Supp. 1954).
47. 211 Ga. 429, 86 S.E.2d 511 (1955).
48. 90 Ga. App. 761, 84 S.E.2d 124 (1954).
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that it was a collection sheet of the type used in the numbers game.
She objected to the introduction of this evidence at her trial on the
ground that it would amount to self incrimination in violation of
the Constitution of Georgia and to a deprivation of due process law
as guaranteed by the fourteenth amendment of the Federal Constitu-
tion.

The court of appeals disposed of both contentions on the ground
that the evidence was obtained voluntarily and not by coercion. It is
difficult to reconcile this conclusion with the statement of facts as
given by Judge Townsend, including the statements that the police
"ordered" the accused to open her mouth, and that "she endeavored
to conceal [the evidence] by pushing it back further in her mouth
with her teeth."

The decision is one of the first instance in Georgia. Whether or
not it was correctly decided, the supporting opinion is weak. The
United States Supreme Court has been divided 5 to 4 in recent years
on the question of whether the due process clause of the fourteenth
amendment affords protection against self incrimination in state
courts. According to the majority view, it does not. With the death
of Justice Jackson and the appointment of Justice Harlan, the ques-
tion again becomes an open one, for Justice Jackson voted with the
majority. Coerced confessions, however, have constituted an exception
to this general rule. A conviction based upon evidence pumped from
the stomach of accused was reversed in Rochin v. California.50 But
in the Jones case in Georgia, the action of the officers was not so ex-
treme and offensive to "a sense of justice" as in the Rochin case.

RETIREMENT BENEFITS

The security of retirement benefits is a topic of widespread interest.
What restraint does the constitutional law place upon the legislature's
power to alter retirement benefits. Two decades ago the Supreme Court
of Georgia held that a law setting up a retirement fund and providing
for a pension in a specific amount establishes a contractual right.51

In a subsequent case, 52 it held that a legislative act reducing the amount
of a retirement benefit was void as applied to an employee already
contributing to the retirement fund, and that it was immaterial

49. Wolf v. Colorado, 338 U.S. 25, 69 S.Ct. 1359, 93 L.Ed. 1782 (1949) has been the
leading case.

50. 342 U.S. 165, 72 S.Ct. 205, 96 LEd. 183 (1952).
51. Tortzier v. McElroy, 182 Ga. 719, 186 S.E. 817 (1936).
52. Bender v. Anglin, 207 Ga. 108, 60 S.E.2d 756 (1950). See also HART, AN INTRO-

DUCTION TO ADMINISTRATIVE LAW, (2d ed. 1950) pp. 238-242.

[Vol. 7



1955] CONSTITUTIONAL LAW 41

whether or not any payment had accrued. Two justices dissented.
Pritchard v. Board of Commissioners53 affirms the right of the state

to reserve the right to alter or abolish benefit payments. Pritchard, a
deputy sheriff, made application and was admitted as a member of
the peace officers pension fund and made payment from 1951 through
August, 1953, at which time he was totally and permanently disabled.
Under the law as it stood at the time of his admission to the pension
fund, Pritchard was eligible for benefits. The law stated, however,
that "All rights and benefits provided herein shall be subject to future
legislative change or revision and no beneficiary herein provided for
shall be deemed to have any vested right to any annuities or benefits
provided herein." A subsequent law eliminated payments for disabili-
ties other than those incurred in line of duty. Pritchard did not allege
that he became disabled in line of duty. Without mentioning its earlier
decisions on the subject involved, the supreme court sustained the
decision of the trial court dismissing Pritchard's petition.

53. 211 Ga. 57, 84 S.E.2d 26 (1954).


