
AGENCY

By M. DALE ENGLISH*

THE RELATION

Two cases were adjudicated during the period covered concerning
the admissibility of evidence submitted by the agent as to the fact
of agency.

The first case,1 a case on open account for the cost of parts and
repairs which were provided under the order of the agent for the
defendant, held that an agent may testify as to facts proving the exist-
ence of his agency and its extent. The court said:

While agency cannot be proved by mere unsworn declara-
tions of one who assumes to be an agent, it is equally well
settled that one, as a witness, may testify whether he was or
not in fact an agent in a particular transaction where the
issue of agency is involved. 2

A side note to this case is the right of the plaintiff to call the
agent for cross-examination as an adverse party. Georgia Code section
38-1801 (1933).

In Carmichael v. Silvers,3 the plaintiff, a third party, sued the
principal for damages due to injuries resulting from an intentional
tort (assult and battery) committed by the principal's agent upon
the plaintiff. The principal denied the agency, alleging the tort-
feasor to be an independent contractor. The principal was a build-
ing contractor and employed a general agent in the furtherance of his
business. The general agent hired a salesman to contact prospective
purchasers of building materials. On the occasion for which this suit
was brought, the salesman had entered into a contract with the plain-
tiff. This contract was rescinded when the materials were delivered.
Upon cancellation of the contract, the general agent spoke to the
plaintiff over the telephone and advised her that there was an error
in the cost of the contract and that he was sending his salesman to the
home of the plaintiff to execute a new agreement. The salesman called
on the plaintiff, and assaulted her when she refused to enter into
a new contract. There was evidence that the salesman was paid no
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1. Terminal Transport Co. v. Decatur Truck & Equip. Co., 90 Ga. App. 859,
84 S.E.2d 494 (1954).

2. Friese v. Simpson & Harper, 15 Ga. App. 786, 788, 84 S.E. 219, 221 (1915).
3. 90 Ga. App. 804, 84 S.E.2d 668 (1954).
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salary, but, as compensation, received a commission on each contract.
The court held, in reversing a verdict in favor of defendant, that

the declaration of a general agent made while in the employ of the
defendant is admissible to prove the existence of the agency and that
payment of compensation is not a necessary ingredient in the relation-
ship of principal and agent.4 The court further said:

The declarations of a mere agent, standing alone, are not
sufficient to prove an agency. The declarations of a general
agent made while in the employ of the defendant are admis-
sible to prove agency.

In reversing the judgment for the defendant, the court stated "the
evidence ...demanded a verdict for the plaintiff in some amount."

MUTUAL RIGHTS, DUTIES AND LIABILITIES

Five cases were reported during the survey period concerning the
rights of an agent against the principal for compensation under the
terms of the agency contract. Four of these cases involved commissions
of real estate brokers. They held in substance that a salesman is
entitled, under quantum meruit, to compensation for procuring an
exclusive agency contract for his employer (broker), even though his
services were terminated prior to the completion of the agency con-
tract.5

When a buyer of property is procured and the principal and buyer
agree on a price less than the price stipulated to the broker, the broker
is nevertheless entitled to his commission. 6 The court relied on Geor-
gia Code section 4-213 (1933).

In an action by the broker against the principal for commission,
it need not be alleged that broker's saleslady was licensed to sell real
estate.

7

A broker is entitled to his commission when he provides a buyer
who is ready, willing and able to purchase for a price within the
terms of the broker's contract, even though the principal, owner of
the property, sold the property to another.8

In the sale of a "business," the broker need not allege that he is a
licensed real estate broker. 9

The case of Cowart v. Budreau' has an interesting factual situation.
The attorney Cowart was employed under a written contract to "set

4. Ibid.
5. Parker & Co. v. Glenn, 90 Ga. App. 500, 83 S.E.2d 263 (1954).
6. Bromberg v. Drake, 90 Ga. App. 118, 85 S.E.2d 160 (1954).
7. Ibid.
8. Ray v. Thomas McDonald Corp., 90 Ga. App. 35, 84 S.E.2d 705 (1954).
9. Atlanta Realty Co. v. Sloan, 91 Ga. App. 370, 85 S.E.2d 635 (1955).

10. 90 Ga. App. 316, 82 S.E.2d 877 (1954).
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aside a trust" of which the defendant was the beneficiary. The attor-
ney's fees were fixed in amount. The attorney filed a petition to set
aside the trust on the grounds it was void. In this action, he was
unsuccessful. Later, he advised the defendant that he was preparing a
petition setting out that the trust was executed and the corpus should
be turned over to the beneficiary. In the meantime, the defendant
decided not to proceed with this action and later, without the benefit
of his attorney, he settled the matter with the trustees, receiving the
corpus of the trust. The attorney then sued the defendant for his
fees contending that, even though the trust was not set aside in accord-
ance with the contract, the defendant nevertheless acquired the result
desired when the matter was settled upon the threat of the second suit.
The court said, in reversing an order sustaining a general demurrer
to the petition:

In support of his allegations the plaintiff might prove that
such an action would have been successful if he had been per-
mitted to file it, and that the spirit of the agreement would
have been complied with if as a result of the efforts of the
plaintiffs the defendant was able to attain the real result de-
sired, namely the acquisition of his share of the estate. We
do not think that the expression 'to set aside the trust' is sus-
ceptible to only one construction, to wit, to procure a judi-
cial determination that the trust was invalid. We think that
the expression could be used to mean that the fee would be
earned if the services of the plaintiffs resulted in the defend-
ant's procuring his share of the estate, regardless of how it was
accomplished, if that was really the intention of the parties.11

There were two cases involving the Federal Employer's Liability
Act. They both were for damages due to injuries sustained by the
employee while in the course of employment.

In Atlantic Coast Line Railroad Co. v. Shed 12 it was held to be
error for the court to fail to charge the law of contributory negli-
gence, even though not requested, when the pleadings and evidence
raised such an issue. Contributory negligence of the injured employee
does not bar recovery under the act, but such recovery is to be dimin-
ished in proportion to the amount of negligence attributable to
the employee.

The case of Atlantic Coast Line Railroad Co. v. Godard'3 sought
to hold the master liable for damage due to the death of his servant
by a robber. Godard, the deceased, was employed by the railroad com-
pany and was working late at night in thc company's depot. While at

11. Id. at pp. 320-21, 82 S.E.2d at 880.
12. 90 Ga. App. 766, 84 S.E.2d 212 (1954).
13. "211 Ga. 373. 86 S.E.2d 311 (1955).
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work, he was beaten to death by a robber. This case was brought
by his executrix, who pleaded that the railroad company was negli-
gent and failed to exercise reasonable care in requiring deceased to
work at night in a place frequented by dangerous characters of which
the company had knowledge, without providing proper protection.
The court cited Lillie v. Thompson,14 declared the general rule to be:

. . . that the intervening criminal act of a third person
will insulate a defendant from liability for an original act of
negligence does not apply when it is alleged that the defend-
ant had reason to anticipate the criminal act.

The case, however, was reversed on appeal for the failure of the
plaintiff to submit evidence substantiating knowledge on the part of
the defendant that the depot was being frequented by dangerous
characters.

A master has the right to an accounting from the servant. Where a
servant was under contract to operate the business of the master,
pay all expenses, keep the records, and divide the profits, the court
held that the master was entitled to an accounting from the servant.1"
The court also said:

Where it appears from the petition that contractual duty
rests upon a party defendant to furnish an accounting of the
affairs of a partnership, and such party has the books and
records in his possession and refuses to produce them, the
plaintiff is entitled to bring a petition in equity, seeking an
accounting. 16

AUTHORITY

Following some old cases, 17 the court reiterated in Cadon v. Dixson
Co.18 that an agent can bind his principal by executing a note not
under seal on the principal's behalf, even though the agent's authority
is not in writing.

Authority was implied when a gasoline station attendant accepted a
third party's automobile for a minor repair even though this was ex-
pressly prohibited. The agent did not advise the third party of the limi-
tation on his authority when he accepted the automobile.1 9

It is common knowledge that some service stations do
mechanical work, and we think it would be unreasonable to
hold that, before a customer would be justified in having
mechanical work done, he would be required to seek out

14. 332 U.S. 459, 68 S.Ct. 140, 92 L.Ed. 73 (1947).
15. Giordano v. Kleinmaier, 210 Ga. 766, 82 S.E.2d 824 (1954).
16. Floyd v. Farish, 195 Ga. 70, 23 S.E.2d 258 (1942).
17. Taylor v. Johnson, 18 Ga. App. 161, 89 S.E. 77 (1916). Foster v. Cochran, 89

Ga. 466, 15 S.E. 551 (1892).
18. 90 Ga. App. 717, 84 S.E.2d 130 (1954).
19. Thomas v. Smith, 91 Ga. App. 508, 86 S.E.2d 353 (1955).
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the manager of the station to reassure himself that (under
the circumstances of this case) the mechanic actually had
authority to do the mechanical work.20

RIGHTS AND LIABILITIES OF PRINCIPAL TO THIRD PERSONS

The General Assembly passed a new statute extending the principal's
liability in some cases.

Every owner of a motor vehicle operated upon the public
highways, roads or streets of this State shall be liable and re-
sponsible for the death, or the injuries to person or property
resulting from negligence in the operation of such motor
vehicle, if said motor vehicle is being used in the prosecution
of the business of such owner or if said motor vehicle is being
operated for the benefit of such owner. 21

It would appear from this statute that regardless of who is driving
the vehicle, as long as it is to the benefit of or in prosecution of the
business of the owner, the owner is responsible and liable.

Would this new statute change the following rule as laid down in
Graham v. Cleveland?22

The mere fact that a servant is, at the time of an injury,
performing work beneficial to a third person, does not render
him the servant of such third person and make the third
person hereby responsible for his negligent acts.

In the case just cited, a third person permitted the servant of a
parking lot owner to drive car a short distance to park same on the
lot. During this short trip an accident occurred. The court refused to
consider the driver the servant of the owner.

It, therefore, appears from this new statute that the relationship of
master and servant and/or principal and agent is no longer necessary
to hold the owner of a motor vehicle liable for the negligence of its
driver.

This writer believes that the legislative meaning of the word "bene-
fit" as used in this statute will be the basis of much litigation.

The statute is, of course, one step closer to strict liability of owners
of motor vehicles.

An agent acting within his authority and for a disclosed principal
binds his principal and not himself. This time honored maxim of
law was reaffirmed in Athens Truck and Tractor Co. v. Kennedy.23

The principal is liable for negligence of the agent acting within
his apparent scope of authority. 24

20. Id. at pp. 509-10, 86 S.E.2d at 355.
21. Ga. Laws Jan-Feb. Sess. 1955, p. 454.
22. 58 Ga. App. 810, 200 S.E. 184 (1938).
23. 91 Ga. App. 49, 84 S.E.2d 608 (1954).
24. Ibid.
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Whether or not the agent is negligent is a question for the jury.2 -

Of course, this same rule applies whether or not the agent was acting
within the scope of employment. 26

In Carmichael v. Silvers, supra, there was no conflicting evidence as
to the actions of the agent as being within his scope of employment.
Consequently, a verdict for some amount was demanded.

In Gaulding v. Courts,27 the principal was not held accountable
for the unauthorized act of his agent, when the act of the agent was con-
trary to the terms of a written contract between principal and third
party; and before a principal can ratify an unauthorized act of his
agent, he must have knowledge of the act not so authorized.

This case involved the payment for the purchase of cotton futures
by the broker's agent for a third party. The agent purchased an amount
exceeding the limitation of the contract, which also provided for
timely written protests when statements were sent to the third party.
The third party made his protest orally to the agent, and, as set out
above, this was not sufficient to bind the principal.

A defendant in employing an independent contractor to do a job
that is inherently dangerous in its nature ( use of dynamite to blast
embedded rock) cannot delegate the duty he owes to third parties
to the independent contractor. Georgia Code section 105-502. Conse-
quently, in Georgia Realty Co. v. Maddox,2 the defendant principal
who hired an independent contractor was liable for the damages caused
by the independent contractor's use of dynamite.

RIGHTS AND LIABILITIES OF AGENT AS TO THIRD PARTIES

Disclosed Principals. An agent receiving earnest money on a sales con-
tract for the sale of property, the contract containing a condition releas-
ing the purchaser if a loan on said property was not procurable, can be

sued by a third party for the return of the earnest money.29 No allega-
tion is required that the agent had not turned the earnest money over
to his principal, who is disclosed. When the agent still holds the funds,
the third party can recover it directly from the agent. This has been the
rule for some time.30

In Scoggins v. Hill,31 Scoggins, an employee of Doris and James Riv-

25. Atlantic Coast Line Railroad Co. v. Plaspohl, 90 Ga. App. 445, 83 S.E.2d
240 (1954).

26. Candace Inc. %. Newton, 91 Ga. App. 357, 85 S.E.2d 616 (1955).
27. 90 Ga. App. 472, 83 S.E.2d 288 (1954).
28. 91 Ga. App. 565, 86 S.E.2d 628 (1955).
29. McGinley v. Chappas, 91 Ga. App. 418, 85 S.E.2d 791 (1955).
30. Kenney v. Walden, 28 Ga. App. 810, 113 S.E. 61 (1922).
31. 90 Ga. App. 283, 82 S.E.2d 739 (1954).
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ers, brought suit for his back salary against the Rivers and their gen-
eral agent, Hill. The petition alleged that Hill verbally promised the
petitioner that, "If you will continue to work for the owners, I will
see to it that your agreement with them is carried out and that you
are paid, as we will pay you all the money that is due you." The
agent's demurrer to the petition was sustained. The court said:

An agent is not liable for the breach of an employment
contract made with him in his capacity as agent for a known
principal, in the absence of an expressed undertaking on his
part.

Granting that the form of Hill's alleged promise does not
indicate that it was given only as that of an agent, and that
Hill individually became a party to the contract, it appears
that Hill was in effect a surety, since the owners, as the
principal obligors, were alleged to have ratified the con-
tract and so remained primarily liable for the plaintiff's pay.
If Hill had paid the plaintiff, the owners would have been
liable to reimburse Hill.

Since the agent's oral promise to pay a debt owed by his principal
was void under the statute of frauds, and the promise of the employee
to continue working was collateral to the subsisting obligation and not
a new and independent consideration moving to the agent to bring
the promise without the statute, the agent's demurrer to the petition
was correctly sustained.

In Alpha Kappa Psi Building Corp. v. Kennedy,32 it was held:
That provision in contract for sale of realty that no repre-

sentation, promise or inducement not included in contract
should be binding on any party thereto, constituted agreement
not to rely upon oral representations not contained in con-
tract and precluded recovery by purchaser in absence of alle-
gation and proof that purchaser was induced to sign contract
by reason of any fraud, accident or mistake which prevented
him from knowing the terms of contract.

Therefore, since plaintiff, third party, could have ascertained by his
own investigation the depth of the lake, and without allegations and
proof that he signed the contract by reason of fraud, accident or
mistake, the defendant agent could not be held liable for damages.

In Ramey v. Pritchell,3 3 it was determined that an agent may be
held individually liable to a third person for injuries resulting from
a violation of the agent's duty, not as an agent, but as an independent
tort-feasor, whose breach of duty is actionable negligence, and agency
enters into question only to the extent that the agency contract, rather
than some other legal or statutory obligation, gives rise to the duty.

32. 90 Ga. App. 587, 83 S.E,2d 580 (1954).
33. 90 Ga. App. 745, 84 S.E.2d 305 (1954),
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This decision follows Alantic Coast Line Railroad Company v.
Knight,3 4 wherein it is stated that:

It is not his contract with the principal which exposes him
[agent] to, or protects him from, liability to third persons,
but his common-law obligation so to use that which he con-
trols as not to injure another. The fact that the principal
might be held liable does not excuse him under such circum-
stances.

In the Ramey case, the agent had complete control over rental'prop-
erty. He had the right and power to make such repairs as he deemed
necessary and charged such rents as he deemed obtainable. In short,
he was a general agent concerning the rental property. The third party
was a tenant, who during her term of tenancy fell and was injured
due to a latent defect of a stairway. Her right to sue the agent directly
for these damages was confirmed in this case.

Undisclosed Principal. A rental agent who enters into a lease with a
third party in his own name without disclosing his principal can sue the
third party in his own name to collect the rents.3 5 This is as it was in
1897.36

In Hennessy v. Woodruff,37 Hennessy, the agent, had an oral agency

contract with Woodruff, the principal. By the terms of the contract,
the agent was to take charge of certain resident lots and have houses
erected thereon. The agent was to receive a commission on the sale
of the houses when completed. However, and contrary to the oral
terms, the agent took warranty deeds for the land from the principal
and executed several security deeds during the erection of the houses.
These security contracts did not recite the agency nor disclose any
principal. The agent sued the principal and grantees in the security

deeds for the specific performance of the oral contracts and to relieve
himself of the personal liability on the security deeds.

The court held that the execution of the later written land instru-
ments superseded the original oral contract and was a novation. Con-
sequently, the agent was acting on his own.

A puzzling side note to the case, which the court recognized, is that
the agent had contracted to sell all the houses, the total prices of which

exceeded the liens against the property. And the difference between
the sale prices and total amount of the liens exceeded the amount
of commission the agent would have received if the original agency
contract was still in force.

34. 48 Ga. App. 53. 171 S.E. 919 (1933).
35. Davis v. Dula, 91 Ga. App. 448, 85 S.E.2d 825 (1925).
36. Spence v. Wilson, 102 Ga. 762, 29 S.E. 713 (1897).
37. 210 Ga. 742, 82 S.E.2d 859 (1954) .
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NON-EXISTING PRINCIPAL

A new statute has been passed and approved under this heading.-"
§4-410. The contract of any person or corporation who

purports to be an agent of a non-existing principal to bind
such non-existing principal only, shall be void. Any other
party to such contract who is misled thereby to his injury
shall have a right of action for damages against such purported
agent individually.

Obviously, this statute has long been needed. Of course, under
Georgia Code section 26-7410 (1933), such a purported agent would
be criminally responsible. However:

An essential element of the comnmon-law offense of cheat-
ing is the use of a false token or false symbol. The obtaining
of property by means of a mere false representation of agency
does not constitute such common-law offense.3 9

This new statute does away with the necessity of a false token or
symbol and makes the purported agent directly liable for damages.

MISCELLANEOUS

Two cases40 concerned the necessary averments in pleading agency
to withstand general and special demurrers. Both cases referred to
Conney v. Atlantic Greyhound Corp., 81 Ga. App. 324, 328 (3), 58
S.E.2d 559, 561 (1950) which states:

Another way of pleading that the agency existed which
would-make the alleged principal responsible for the wrong-
fil act was the act of the defendant's servant and was com-
mitted in the prosecution of the principal's business and with-
in the scope of the employee's authority, and this would not
be subject to general or special demurrer.

And the court further said, citing Gilner v. Allen 9 Ga. 208 (3)
(1850):

In other words the plaintiff is not obliged to spread out his
proof upon the record. lIf the rule were otherwise, the defend-
ant, by his demurrer, might cut off the plaintiff's testimony,
however sufficient it might be to make out a case.

Generally speaking, and with the exception of the two new statutes,
the laws of principal and agent were not materially altered during the
period covered.

38.- Ga. Laws Jan-Feb. Sess. 1955. p. 346.
39. 22 AM. JUR., False Pretenses § 47.
.10. Garner %. Smith, 90 Ga. App. 892, 84 S.E.2d 693 (1954), Candace. Inc. v.

Newton. supra, note 26.
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