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right in the trust to determine when the trust is to be closed, it did
not put an arbitrary power in his hands, but "at most only the
authority for the exercise of sound discretion and,

'While the court will not substitute its judgment for that
of the trustee, it, will, whenever the circumstances require,
review the exercise of such a discretion given to a trustee, and
decide whether it is reasonable or unreasonable as it does
in the case of the exercise of discretion by an inferior tri-
bunal.' "30

In Thompson v. Denny,3 1 another case in point with the Keating
case, the trustees had "the power and authority" to convey the estate
whenever the trustee was satisfied the property would be wisely used
by the beneficiary. As in the Keating and Viall cases, the court con-
cluded upon the basis of the facts that the trustee had acted unrea-
sonably. The distinguishing feature of the Thompson case is that the
court gave more weight to the purposes of the testatrix in setting up
the trust.

The confusing and conflicting statements concerning the discretion-
ary powers of a trustee appear to arise from the failure to recognize
the fact that the grant of discretion to a trustee is merely a procedural
device for the purpose of enabling the trustee to carry out the ob-
jectives of the trust. A trustee's discretiQn is not a shield to protect
him from the law. This being so, it follows that the degree of discre-
tion is unimportant in determining whether or not the trustee's actions
are protected. The question is: Did the trustee improperly exercise the
discretion which he had?

The standard which the courts apply to test the actions of trustees
is that of the reasonableness of a man intrusted with the care of
another's property. This standard must suffice. If it appears to some to
be indefinite and unsatisfactory, "that's what lawyers are for."

LYMAN RAY PATTERSON

30. 198 Miss. 602, 22 So.2d 411 (1945).
31. 68 Ind. A. pp. 257, 135 N.E. 260 (1922).

RETROACTIVE ZONING AND THE INDIVIDUAL'S
PROPERTY

All zoning laws may be considered retroactive in the sense that they
restrict or limit the use of property owned prior to the enactment
of the ordinance or statute in question. This right or power of the
state, or of its sub-divisions, with proper delegation of power, no
longer remains in doubt.1 The problem is not as to the power, but

1. Village of Euclid v. Ambler Realty Company, 272 U.S. 365, 47 S.Ct. 114, 71
L.Ed. 303 (1926).
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as to the validity of its application in a particular instance.
Can the state in the exercise of its police power in the form of

zoning laws require the discontinuance of an otherwise legal use of
property? The courts of Louisiana,2, Florida3 and California 4 have
answered this question in the affirmative. Other states continue to
protect the property owner against such zoning laws. In Louisiana
the validity of the zoning ordinance was challenged as being arbitrary
and unreasonable, as a taking of property without just compensation
as required by the state constitution, and as being in violation of
both the due process and equal protection provisions of the fourteenth
amendment of the United States Constitution. Florida failed to be
persuaded on either the due process or equal protection arguments.
California agreed with Florida that there was no taking of property
without due process of law. Even these three states have not gone so
far as to require immediate termination of a nonconforming use. Loui-
siana allowed one year, Florida eight months, and California upheld a
fourteen month requirement. Apparently no minimum allowable time
has been litigated, nor does it appear likely that any jurisdiction will
uphold a zoning ordinance with mandatory termination of noncon-
forming uses without a "reasonable" time being allowed.

The Supreme Court of South Carolina, in the recent case of James
v. City of Greenville,5 held invalid as to the plaintiff an attempt by
the defendant city to require the discontinuance within one year of
an otherwise legal nonconforming use. Plaintiff purchased his land
in 1945, and commenced using it for a trailer court and apartment
house in 1947; the city annexed the property in 1948 and rezoned it
in 1950 to a single family district. The city notified the plaintiff that
he had one year to discontinue such nonconforming use. The South
Carolina court held that notwithstanding a zoning ordinance, one
may continue to use his property for the same purpose for which he
was using it at the time of the passage of- the zoning ordinance, and
that such an ordinance amounted to a "taking" of property without
just compensation in violation of Article I, Sections 5 and 17 of
the Constitution of South Carolina.

The Court of Appeals of Ohio, Cuyahoga County, recently held

2. State ex rel. Dema Realty Co. v. McDonald, 168 La. 172, 121 So. 613, cert.
denied 280 U.S. 556, 74 L.Ed. 612, 50 S.Ct. 16 (1929).
State ex rel. Dema Realty Co. v. Jacoby, 168 La. 752, 123 S. 314 (1929).

3. Standard Oil Company v. Tallahessee, 183 F2d 410 (5th Cir. 1950), cert.
denied 340 U.S. 892, 95 L. Ed. 647, 71 S.Ct. 208.

4. Livingston Rock & Gravel Co. v. Los Angeles, 43 Cal. 2d 121, 272 P2d 4 (1954).
Los Angeles v. Gage, 127 Cal. App. 2d 443, 274 P2d 34 (1954).

5. - S.C.-, 88 S.E.2d 661 (1955).
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that an amendment to a zoning ordinance changing a retail business
zone to a multifamily district was invalid as to property improved for
retail business, as under the new classification the property would be
nonconforming uses with the effect of greatly reducing the value of
the property, and therefore, constituted an unconstitutional taking
of property without due process of law.6

The Supreme Court of Michigan struck down an ordinance pur-
porting to be a building regulation as it had the effect of a zoning
ordinance and required the discontinuation of "sub-standard" homes
and trailers, the court saying that zoning ordinances may not operate
retroacively upon vested property rights acquired prior to their
enactment, but may operate only in futuro.7 New York has taken
the view that nonconforming uses in existence when a zoning ordinance
is enacted are as a general rule constitutionally protected and will
be permitted to continue, notwithstanding the contrary provisions of
the ordinance.8 The theory seems to be that the property owner has
acquired a "vested" right by a pre-existing use, and that enforcement
of a zoning ordinance against such prior nonconforming use will be
sustained only where the resulting loss to the owner is slight and insub-
stantial. The New York Courts have gone one step further and held
that a person, having expended substantial sums on improvenents
under an approved plan, has a vested right to complete the develop-
ment as planned notwithstanding an amendment to a zoning ordi-
nance, and that a successor in title has the same right to complete the
development. 9

The Illinois courts speak of the right to a nonconforming use as
a property right, and that such right may be lost by abandonment.",
However, Illinois permits such right of nonconforming use to be
acquired by a person using property that he did not own when the
ordinance was passed when he later purchases the property, even
though the prior use was without the knowledge or consent of the
owner.'.

The various jurisdictions seem to be in accord in refusing to allow
an expansion or addition to a nonconforming use. t2 The courts are

6. Curtiss v. City of Cleveland, (Oh. Ct. of App. Cu.yahoga County 1955) 130
N.E.2d 342.

7. Bane v. Township of Pontiac, Oakland County, - Nlich -. 72 N.W.2d 134
(1955).

8. Application of Rogers, 144 N.Y.S.2d 869 (1955).
9. Elsinore Property Owners Association v. Morwand Homes, 146 N.Y.S.2d 78

(1955).
10. Brown v. Gerhardt, 5 Il1.2d 106, 126 N.E.2d 53 (1955).
11. Village of Shokie v. Almendinger, 5 Ill. App. 2d 522, 126 N.E.2d 421 (1955).
12. Town of Somers v. Camarco, 308 N.Y. 537, 127 N.E.2d 327 (1955). Davis v.

Miller, 163 Ohio St. 91, 126 N.E.2d 49 (1955).
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quick to announce that the fact that the property in question is
less profitable for the permissible uses under the zoning ordinance than
for some other use is not sufficient ground for holding the ordinance
invalid, and to sustain an attack on the validity of the ordinance an
aggrieved property owner must show that such ordinance precludes
the use of the property for any use to which it is reasonably adapted.1 3

Even where a nonconforming use is permitted to continue under a
zoning ordinance, the burden of proof is on the one claiming the right
to such use to show that the property was being used as such prior
to the enactment of the ordinance.14

Most courts are apparently slow to follow the example of Louisi-
ana, California, and Florida, and still refuse to uphold a zoning ordi-
nance compelling property owners to discontinue their nonconform-
ing uses, but the cases indicate that the courts are gradually restrict-
ing nonconforming uses to the point that little deviation is permitted,
with the result that voluntary discontinuance is hastened.

The minority view apparently considers the individual's rights and
interests as being immaterial when they conflict with "the interests of
the public," and feel that any loss sustained is more than offset by
the gain to the community. Under this view the property owner has
little if any safeguard against being "zoned out" any time the local
zoning authorities conceive a plan in the interest of the public welfare,
safetv. health, or morals.

,JoE R. YOUNG, JR.

13. Walker v. Board of County Commissioners ...... Md. , 116 A.2d 393 (1955).
14. Colabufalo v. Public Building Commissioner of Newton .... Mass. 127

N.E.2d 564 (1955).

CASE NOTES
CONTRACTS - WIFE'S CONTRACT TO CARE

FOR HUSBAND - CONSIDERATION -
PUBLIC POLICY

Plaintiff contracted with her former employer to care for her (plain-
tiff's) sick husband for six months in order that she (plaintiff) could
obtain coverage under the social security laws. The Appeals Council
of the Department of Health, Eduaction and Welfare denied plaintiff's
claim for social security benefits as there was insufficient considera-
tion for the contract which was void as against public policy. On
appeal to the United States District Court, Held: Claim for benefits
granted. There was sufficient consideration to make a valid contract,
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