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shall retain all civil capacity, including the power to dispose of prop-
erty, execute instruments, make purchases, enter contractual relation-
ships, and vote, unless he has been adjudicated incompetent and has
not been restored to legal capacity. The determination by the Ordi-
nary that a person needs hospitalization shall not in itself be construed
as an adjudication of incompetency. Only in those instances where a
specific request has been made and the Ordinary has found the
person to lack legal capacity shall the patient be deemed incompetent.

9. RESTORATION TO SANITY
Any person who has been adjudicated incompetent and has regained

capacity may, personally or by attorney, petition the Ordinary of the
county in Georgia where such person legally resides, setting forth the
facts and praying for a judgment of restoration to sanity. This peti-
tion may be brought even though such person is still in the custody
and control of the authorities at the hospital.
NOTE: The rest of the procedure on restoration to sanity is the same

as now in the code.
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THE DISCRETIONARY POWERS OF A TRUSTEE:
WHAT STANDARDS DO THE COURTS USE?

One of the most difficult aspects of trusts is the discretionary powers
of a trustee. What standards will the courts use in controlling a
trustee's discretion? Does it make any difference that the trust instru-
ment purports to give "absolute" or "uncontrolled" discretion? More
particularly, is there any underlying principle that will reconcile
the ostensible confusion concerning a trustee's discretionary powers?

That there is confusion in the rules and cases concerning a trustee's
discretionary powers is indicated by a look at the authorities. Accord-
ing to the Restatement, a trust instrument may give the trustee "abso-
lute" or "unlimited" discretion. "These words are not interpreted
literally but are ordinarily construed as merely dispensing with the
standard of reasonableness." 1 Some state statutes by their wording
sanction absolute discretion given to a trustee.2 Courts will make

1. RESTATEMFNT, TORTS § 187 (j).
2. "A discretionary power conferred upon a trustee is presumed not to be left

to his arbitrary discretion, but may be controlled by the proper court if not
reasonably exercised, unless an absolute discretion is clearly conferred by the
declaration of trusts." CAL. CIV. CODE § 2269; MONT. REV. CODE 1921 § 7916;
N.D. REV. CODE 1943 § 59-0212; S.D.C. 1939 § 59-0211.
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statements to the effect that the judgment of a trustee when exer-
cised may be final and not subject to review by the courts under the
wording of a particular trust agreement. 3 Other courts phrase the
rule more carefully.4 That the courts do not adhere to any one rule
is indicated by the fact that where courts compel a trustee to exercise
his discretion, many are reluctant to give him specific directions,5 and
others are not at all reluctant to do so. 6

A review of the cases indicates that it is not necessary for the trust
instrument to lay down any specific standards. Generally, the purposes,
of the settlor, if sufficiently implied, will serve to guide the court
in the consideration of the standards of the trustee's conduct.7 How-
ever, where the trustee has power to dispose of the "entire estate
as he may see fit," no trust is created as there are no standards which
the court can apply.8 Where the trustees are to give property "to such
of my friends as they shall select," the trust is invalid for indefinite-
ness.9 But a provision leaving the residue to be distributed to certain
persons in the discretion of the trustee, with preference for nearest
blood relatives, is valid.' 0 Where the trustee is to pay income to
certain persons for "upkeep, maintenance and enjoyment for life,"
there is a sufficient standard." Likewise, an encroachment on the
corpus for "the maintenance, comfort and welfare," in the event of
an emergency of the beneficiary provides a definite standard. 12 The
words, "in accordance with the station in life to which he [beneficiary]
belongs" provide a proper standard for the court to determine if
the discretion is abused.' 3

The mere fact that the settlor has not provided standards will not
defeat the trust, and the degree to which the courts will go to overcome

3. In re Sullivan's Will, 144 Neb. 36, 12 N.W.2d 148 (1943) ; Dillard v. Dillard's
Executors, 21 S.E. 669 (Sup. Ct. of App. Va. 1895).

4. "Within the limits of due inquiry, and debatable decision the discretionary
judgment of the trustee is final; otherwise it may be reviewed and revised by
a court of equity." Greenwich Trust Co. v. Converse, 100 Conn. 15, 122 A.
916 (1923).

5. Conlin v. Murdock, 137 N.J.Eq. 12, 43 A.2d 218 (1945) ; Carter v. Young,
193 N.C. 678, 137 S.E. 875 (1927) ; In re Sullivan's Will, 144 Neb. 36. 12 N.V.2d
148 (1943).

6. Collister v. Fassit, 163 N.Y. 281, 57 N.E. 490 (1900); Stallard v. Johnson, 116
Okl. 376, 116 P.2d 965 (1941).

7. See Colton v. Colton, 127 U.S. 300, 32 L. Ed. 138 (1888), discussed post.
8. In re Ralston, 1 Cal.2d 724, 37 P.2d 76 (1934).
9. Clark v. Campbell, 82 N.H. 281, 133 A.166 (1926).

10. In re Lawler, 215 App. Div. 506, 213 N.Y.S. 723 (1926). Though there was
no standard, the court said that each person named in the will would share
in the distribution, and the nearest blood relatives would receive as much, if
not more, than the others.

11. Booth v. Krug, 368 Ill. 487, 14 N.E.2d 645 (1938).
12. Lyter v. Vestal, 355 Mo. 457, 196 S.W.2d 769 (1946).
13. Jennings v. Smith, 161 F.2d 74 (2d Cir. 1947).
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this problem is illustrated by Colton v. Colton.t 4 In this case, the
will had a provision reading: "I recommend to her [wife] the care
and protection of my mother and sister, and request her to make such
gift and provision for them as in her judgment will be best." The
Supreme Court, reversing the circuit court, held that a valid trust
was created.

Under the facts of the case, no one would question that the result
was a happy one. The testator had made his will only the day before
death; the estate was a large one and the mother was aged and desti-
tute. In coming to its conclusion, the Court said, in answer to the
argument that the trust was incapable of execution by reason of
uncertainty, that the discretion did not involve the right to choose
whether a provision shall be made or not. The discretion "is to be the
exercise of judgment directed to the care and protection of the bene-
ficiary, by making such a provision as will best secure that end."'1

As often happens, the trustee was left without any standards save
his own judgment. But the significance of the case appears to be that:
(1) the court looked to the intention of the testator; and (2) the

discretion was in the administration of the trust, not in the creation
of it. The distinction implied here is important. Obviously, the courts
will more readily control actions of the trustee where those actions are
likely to defeat the interests of the beneficiaries. On the other hand,
it follows logically that the courts will be more willing to allow the
trustee to exercise discretion in the management of the trust. Though
the courts do not make this distinction manifest very often, it would
appear to be underlying principle of great importance, which will
explain many otherwise confusing cases.

Does it make any difference that the discretion is phrased in broad
or narrow terms? To ask the question ostensibly is to answer it. But
the solution is not so simple. The fact that a trustee has absolute
and uncontrolled discretion does not necessarily mean that he is pro-
tected, even in the absence of bad faith.16

A trustee cannot exercise arbitrary discretion. 17 And if the settlor
attempts to relieve equity of its jurisdiction, the purported trust is
invalid as being against public policy.18 He may exercise absolute

14. 127 U.S. 300, 32 L.Ed. 138 (1888).
15. 127 U.S. 300, 32 LEd. 138 (1888).
16. Jongers v. First Trust & Deposit Co., 147 Misc. 260, 263 N.Y.S. 619 (1932).
17. Jennings v. Smith, 161 F.2d 74 (2d Cir. 1947); Stix v. Commissioner, 152 F.2d

562 (2d Cir. 1945).
18. Kramer v. Sommers, 93 S.W.2d 460 (Tex. Civ. App. 1936). Testator provided

that if anyone in any way attempted to interfere with the trustee, the property
would eo instanti invest in the trustee.
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discretion.1 9 But the absolute discretion must be exercised reason-
ably.20 The intent of the settlor will prevail over absolute discretion

given to the trustee.2 1 And if a beneficiary is given an interest in the
property, the trustee cannot defeat the interest even though he him-
self is a beneficiary and has "full and complete authority . . . to dis-

pose of [income] ...in such manner as he may think best in carry-

ing out the purpose of this trust." 22

Two cases which clearly stand for the proposition that a trustee's
exercise of absolute discretion must be reasonable are In re Filzen's
Estate,23 and Keating v. Keating.24 In the former, the trustee had "sole
judgment and discretion" in determining whether or not to turn
over the trust property to the beneficiary, who, at the time the action

was brought, was an elderly man with little experience in business
affairs. The court held that the trustee acted reasonably, but carefully
pointed out that "the discretion granted trustees is not absolute and

unlimited."
25

A different result was reached in the Keating case, which warrants
a brief discussion as it demonstrates how the courts will consider all

the circumstances in determining whether or not the trustee has rea-
sonably exercised his "absolute" discretion. In this case, the trust

instrument provided that the trustee was not to be required "to convey
said real estate under any condition, or order of court, except as he

may deem for the best interest of my son ...meaning hereby to give
unto my trustee full power and authority over and control of said

real estate..."

19. Jennings v. Smith, supra. The phrase "in their absolute discretion" gave the
trustees unlimited discretion as there were sufficient standards to gauge
their conduct. The distinction between absolute and arbitrary is more than
one of semantics. The word arbitrary implies the lack of reason; the word
absolute implies freedom to act. This latter is the meaning which the courts
appear to place upon the absolute discretion granted to a trustee. The
courts do not, it seems, take the view of the Restatement that such a phrase
to mean "merely dispensing with the standard of reasonableness." See, eg.,
Alford v. Richardson, 120 Me. 316, 114 A. 193 (1921) where the court said:
"But in the exercise of his discretion he [trustee] must act reasonably, with
sound judgment, appreciative of the responsibility, and not arbitrarily or
capriciously; conforming to that rule, his judgment will not be reviewed."

20. Angell v. Angell, 28 R.I. 592, 68 A. 583 (1908). In this case, "the times,
amounts and methods . . . of payments" were left "absolutely" in the dis-
cretion of the trustee. The court said that the trustee's discretion must be
reasonably exercised in view of all the circumstances, including the situation
of the beneficiaries.

21. Wallace v. Julier, 147 Fla. 420, 3 So.2d 711 (1941).
22. McDonald v. McDonald, 92 Ala. 537, 9 So. 195 (1891). Here, as in the

Colton case, supra, the court pointed out that the discretion was only in
the administration of the trust.

23. 252 Wis. 322, 31 N.W.2d 520 (1948).
24. 182 Iowa 1056, 165 N.W. 74 (1917).
25. 252 Wis. 322, 31 N.W.2d 520 (1948).
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The plaintiff contended that the defendant trustee (his brother)
had arbitrarily refused his demand for conveyance of the property.
The beneficiary was a man of good character and ability. He was mar-
ried, had a home, was earning a living, and had no debts. The trustee
relied largely upon the construction of the will that gave him "abso-
lute and uncontrolled" discretion. The court pointed out that the
trustee himself (an attorney) had drawn up the trust instrument.

The court agreed that a trust instrument may give a trustee wide
discretion, and that if he keeps within the limits of it, the courts will
not interfere.

"We think it equally true that no trust has been or can be
created in property where the discretion of the trustee is so
broad or illimitable that equity will not entertain a complaint
by the beneficiary that the trust has been or is being
abused."

20

If a trustee with absolute discretion is bound by reasonableness, a
fortiori, a trustee with mere discretion is bound by reasonableness.
Though it would seem to follow logically that a trustee with mere dis-
cretion is to be held to a stricter standard, such does not appear to
be the case. Reasonableness is reasonableness, and if that is the stan-
dard, the degree of discretion appears to make little difference. Indeed,
it is often impossible to know whether a case is concerned with "dis-
cretion" or "absolute discretion." 27

Viall v. Rhode Island Hospital Trust Co. 25 is a case in point with

the Keating case, with the difference that in the Viall case the trust
instrument gave the trustee discretion rather than absolute discretion.
The court concluded that the trustee's refusal to turn over the property
to the competent beneficiary was unreasonable-in other words arbi-
trary.

The Viall case was quoted in Yeates v. Box,2 9 where the trustee was

contending that the instrument conferred absolute discretion upon
him. The court said that when the trust instrument vested the sole

26. 182 Iowa at 1056, 165 N.W. 74 (1917).
27. A careful distinction should be made between the problem of whether the

trustee has abused the discretion given him or attempted to exercise a power
not granted. For example, the trust instrument may purport to give the
trustee discretion to make non-legal investments, and at the same time, so
modify the discretion as to nullify it. Thus, where the trustee had discretion
to invest and reinvest in securities "in the exercise of their good judgment and
discretion. All such securities, however, . . . to be always well selected,
and well secured securities, as distinguished from speculative securities or
investments," the court held that the choice of investment was not left to
the judgment of the trustee, and they could make only legal investments.
In re Carnell's Will, 260 App. Div. 287, 21 N.Y.S.2d 376 (1940), aff'd, 284 N.Y.
624, 29 N.E.2d 935 (1940).

28. 45 R.I. 324, 123 A. 570 (1923).
29. 198 Miss. 602, 22 So.2d 411 (1945).
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right in the trust to determine when the trust is to be closed, it did
not put an arbitrary power in his hands, but "at most only the
authority for the exercise of sound discretion and,

'While the court will not substitute its judgment for that
of the trustee, it, will, whenever the circumstances require,
review the exercise of such a discretion given to a trustee, and
decide whether it is reasonable or unreasonable as it does
in the case of the exercise of discretion by an inferior tri-
bunal.' "30

In Thompson v. Denny,3 1 another case in point with the Keating
case, the trustees had "the power and authority" to convey the estate
whenever the trustee was satisfied the property would be wisely used
by the beneficiary. As in the Keating and Viall cases, the court con-
cluded upon the basis of the facts that the trustee had acted unrea-
sonably. The distinguishing feature of the Thompson case is that the
court gave more weight to the purposes of the testatrix in setting up
the trust.

The confusing and conflicting statements concerning the discretion-
ary powers of a trustee appear to arise from the failure to recognize
the fact that the grant of discretion to a trustee is merely a procedural
device for the purpose of enabling the trustee to carry out the ob-
jectives of the trust. A trustee's discretiQn is not a shield to protect
him from the law. This being so, it follows that the degree of discre-
tion is unimportant in determining whether or not the trustee's actions
are protected. The question is: Did the trustee improperly exercise the
discretion which he had?

The standard which the courts apply to test the actions of trustees
is that of the reasonableness of a man intrusted with the care of
another's property. This standard must suffice. If it appears to some to
be indefinite and unsatisfactory, "that's what lawyers are for."

LYMAN RAY PATTERSON

30. 198 Miss. 602, 22 So.2d 411 (1945).
31. 68 Ind. A. pp. 257, 135 N.E. 260 (1922).

RETROACTIVE ZONING AND THE INDIVIDUAL'S
PROPERTY

All zoning laws may be considered retroactive in the sense that they
restrict or limit the use of property owned prior to the enactment
of the ordinance or statute in question. This right or power of the
state, or of its sub-divisions, with proper delegation of power, no
longer remains in doubt.1 The problem is not as to the power, but

1. Village of Euclid v. Ambler Realty Company, 272 U.S. 365, 47 S.Ct. 114, 71
L.Ed. 303 (1926).
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