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In 1953, the Georgia Legislature enacted a statute providing for
entry of judgment on motion upon conditions therein provided.'
The statute provides that if a motion for a directed verdict is denied,
the party making the motion may move within 30 days to have the
verdict and judgment entered in accordance with his motion. If a
verdict is not returned, an attorney may, within 30 days after the
jury has been discharged, move for a directed verdict. If this motion
is overruled, the moving party may take specific exception in the
final bill of exceptions, and if the exception is sustained by the appel-
late court, the verdict will be entered in accordance with the motion.
A motion for judgment notwithstanding the verdict may be filed
separately or joined with a motion for a new trial. If there is no
motion for a new trial, the moving party shall have opportunity to
present a brief of evidence as is required in a motion for a new trial 2

Thus far, there appear to be only a few cases in which the 1953
statute has been involved.3 In Bromberg v. Drake4 the court of appeals
stated that this statute did not change the rule that it is never error
to refuse to direct a verdict.

. . . it merely provides a new method (inapplicable here) by
which failure to direct a verdict may subsequently become the
basis of reversible error, but where that statute is pursued.
error is not in failing to direct the verdict in the first instance,
but in failing to grant the motion for judgment notwithstanding
the verdict.5

In Brewton v. Woodall,6 both plaintiff and defendant made motion
for judgment nothwithstanding the verdict where a mistrial had
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1. Ga. Laws Nov.-Dec. Sess. 1953, pp. 440-444; GA. CODE ANN. § 110-113 (Supp.
1955).

2. Ibid.
3. Bromberg v. Drake, 91 Ga. App. 118, 85 S.E.2d 160 (1954); Brewton v. Wood-

all, 92 Ga. App. 714, 89 S.E.2d 835 (1955).
4. 91 Ga. App. 118, 85 S.E.2d 160 (1954).
5. 91 Ga. App. 118, 122, 85 S.E.2d 160, 163 (1954).
6. 92 Ga. App. 714, 89 S.E.2d 835 (1955).
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resulted. The defendant's motion was granted. The court of appeals
held that the trial court erred in not granting the plaintiff's motion
and reversed. Thus, this case is an example of the statute's tremendous
value in speeding up the determination of litigation.

The Georgia statute is presumably based upon Rule 50 (b) of the
Federal Rules of Civil Procedure. 7 Because of the paucity of Georgia
cases on this statute, it is necessary to turn to cases decided under the
Federal Rule to find help in determining the significance of the
Georgia law.

Rule 50 (b) was adopted for the purpose of speeding litigation and
preventing unnecessary retrials.8 The need for such a statute can be
readily discerned when one considers that at common law, there
were only two instances in which the verdict could be disregarded
and the case disposed of without a trial. One was where the defend-
ant's plea confessed the plaintiff's cause of action and set up matter
in avoidance which, even if true, was insufficient in law to constitute
a bar or defense. The other was where the plaintiff's plea, even if
its allegations were true, disclosed no right of recovery. In the former
case, the court's action was invoked by a motion for judgment non
obstante veredicto, and in the latter by a motion to arrest the judgment.

The rules of common law permitting a judgment non obstante
veredicto and the arrest of judgment on the verdict embraced only
cases where the pleading presented no material issue requiring a trial
or verdict. Thus, where the evidence produced at the trial was not
sufficient to sustain a verdict for the plaintiff, but the court erred
in refusing to direct a verdict for the defendant, this error, like other
errors of law affecting a verdict, would be corrected only by a new
trial.

This common law rule has been abrogated in many jurisdictions
by statute and a judgment notwithstanding the verdict is allowed in
most states in favor of either the defendant or plaintiff.

However, the state statutes are not applicable to the federal courts.
In Slocum v. N. Y. Life Ins. Co.,9 the Supreme Court held that the
practice of rendering a judgment notwithstanding the verdict where
the evidence does not sustain the verdict does not prevail in the fed-
eral courts, even though the legislation of the particular state sanc-
tions it.

In the Slocum case, the court of appeals directed the district court,
pursuant to a state statute, to enter a judgment for the defendant

7. Fed. R. Civ. P. 50 (b).
8. Montgomery Ward Co. v. Duncan, 311 U.S. 243, 61 S.Ct. 189. 85 LEd. 147

(19mn .
9. 228 U.S. 364, 33 S.Ct. 523, 57 L.Ed. 879 (1913).
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notwithstanding the verdict for the plaintiff, as there was insufficient
evidence to support the verdict. The Supreme Court held this to be
an infraction of the right to a jury trial, even though the trial court
erred in refusing to direct the verdict as requested.

The rule of the Slocum case was extended to deprive federal trial
courts of the power to order judgments notwithstanding the verdict.
It was held that a new trial must be granted even though the evidence
is so insubstantial that a verdict should have been directed.10 In Glynn
v. Krippner, 11 the court stated that the dissent in the Slocum case was
convincing, but the majority opinion therein controlled.

The federal courts, however, found means of circumventing the
rule of the Slocum case by resorting to the common law method of
reserving decision on a question of law until after the jury had ren-
dered its verdict. This practice was approved in Baltimore & C. Line
v. Redman.'2 In this case, the defendant, at the close of the evidence,
moved for a directed verdict. The court, reserving its decision on
this motion, submitted the case to the jury subject to the question
reserved. The jury returned a verdict for the plaintiff; the court held
the defendant's motion for a directed verdict ill grounded and en-
tered judgment for the plaintiff. No objection was made to the reser-
vation or this mode of procedure.

The court of appeals directed a judgment of dismissal on the merits
on the ground that the evidence was insufficient as a matter of law
to sustain a verdict for the plaintiff.

In doing so, the court distinguished the Slocum case on the grounds
that in that case the defendant's request for directed verdict was
denied without any reservation of the question of the sufficiency of
the evidence and that the verdict for the plaintiff was taken uncondi-
tionally. In the Redman case, the court expressly reserved its ruling
and the verdict for the plaintiff was taken pending the court's ruling
on the motion. As there was no objection to the reservation on the
ruling or mode of proceeding, the parties were regarded as having
consented thereto.

The rule in the Redman case was extended to a situation where
the jury was unable to reach a verdict and was discharged. 13 The
court emphasized the fact that the trial court reserved its decision

on the motion for a directed verdict. Here, it would seem that there

10. Pederson v. Delaware L. & W. Railroad, 229 U.S. 146, 33 S.Ct. 648, 57 L.Ed.
1125 (1913); Engeman v. Chicago, St. P. M. & 0. Railroad, 210 F.2d 896
(8th Cir. 1914); Pacific Mills v. Farish, 213 Fed. 448 (1st Cir. 1914).

11. 60 F.2d 406 (8th Cir. 1932).
12. Baltimore & C. Line v. Redman, 295 U.S. 654, 55 S.Ct. 890, 79 L.Ed. 1636

(1935).
13. Domarek v. Bates Motor Transport Line, 93 F.2d 522 (7th Cir. 1937).
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is no constitutional difficulty with the granting of a motion for judg-
ment in accordance with the earlier motion for directed verdict since
there is no verdict to be re-examined.

In spite of the Redman doctrine, a multitude of new trials came
about because of the court's failure to reserve its decision on the motion
for a directed verdict, or other similar motions, until after the jury
had returned its verdict. This situation led to unsuccessful attempts
to get the Slocum case overruled. Moreover, the Redman case had left
the matter unsettled, as the implication of the ruling was that had
the plaintiff objected to the mode of procedure, the result might have
been otherwise.

Rule 50 (b) approves the procedure laid down in the Redman
case, but it (1) renders automatic the reservation by the court of
its decision on the motion for a directed verdict; (2) regulates the
time and manner for making the motion and entry of judgments
thereunder; and (3) permits the filing of a motion for a new trial
jointly or in the alternative with the motion to have judgment entered
in accordance with the parties motion for a directed verdict.

Rule 50 (b) adds nothing of substance to the rights of litigants which
were not heretofore available through a more cumbersome procedure.

"Rule 50 (b) goes further than the old practice in that
District Judges, under certain circumstances are now expressly
declared to have the right, but not the mandatory duty to
enter a judgment contrary to the jury's without granting a
new trial. But that Rule has not taken away from the juries
and given to judges any part of the exclusive powers of juries
to weigh evidence and to determine contested issues of fact." 14

Under Rule 50 (b) a judgment in accordance with the prior motion
to direct a verdict may be granted on the basis of the insufficiency of
the evidence to support the verdict. The test is whether the motion
for a directed verdict should have been granted. This in turn depends
upon whether the evidence is insufficient as a matter of law to sustain
the verdict for the other party.'5

It should be noted that instead of granting a judgment under Rule
50 (b), if the party who received the verdict would be benefited by a
new trial, or would be enabled to produce evidence which would
support a verdict in his favor, it would seem that the trial court may
exercise its discretion in granting a new trial on its own initiative.
It appears that under Rule 50 (b) a motion for a directed verdict may
come at the close of all evidence and must be made as a condition
precedent to the granting of a judgment notwithstanding the verdict.' 6

14. Berry v. United States, 312 U.S. 450. 61 S.Ct. 637. 85 L.Ed. 945 (1941).
15. Berry v. United States, 322 U.S. 450, 61 S.Ct. 637, 85 L. Ed. 945 (1941).
16. In re Caldwell's Estate, 216 Cal. 694, 16 P.2d 139 (1932).
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And it has been held under that the defendant has no right to a
judgment notwithstanding the verdict, eventhough he made a motion
for a directed verdict at the close of the plaintiff's evidence which
was denied, if he introduced evidence thereafter and failed to renew
that- motion. 17 Rule 50, sub-section (a) provides that a party who
moves for a directed verdict at the close of the evidence offered by
his opponent does not waive his right to offer evidence if his motion
is denied. But under the former practice in the federal courts (which
seemingly is not affected by the present rule), the making of such
a motion followed by the introduction of evidence, constituted a waiver
of any right on the motion and could be reviewed on appeal only
if the motion is renewed at the close of the evidence. 18 Some federal
courts have continued to observe the practice laid down in the Redman
case of expressly reserving decision on the motion for directed verdict
until after the verdict has been returned; however, under Rule 50 (b)
the trial court is now deemed to have submitted the action to the
jury, subject to a later determination of the legal questions raised by
the motion for a directed verdict and therefore, no express reserva-
tion is necessary in this respect. 19 Denial of the defendant's motion
for a directed verdict is equivalent to a submission of the action to
the jury, subject to a later determination of the legal questions raised
by the motion. 20

OPERATION OF THE RULE

If the jury returns a verdict, the court may do one of three things.
It may allow the judgment to stand; it may reopen the judgment and
order a new trial; or it may direct the entry of a judgment as if the
requested verdict had been directed. Where the opposing party files a
motion for a judgment under Rule 50 (b), the trial court may deny
the motion and enter judgment on the verdict, 21 or set aside the
verdict and enter judgment in accordance with the movant's motion
for a directed verdict.22 It should be noted that under Rule 50 (b)
the trial court may grant on its own initiative a new trial without
a motion.23

Where the trial court denies the movant party's motion for judg-

ment under Rule 50 (b) the reviewing court may affirm or reverse

17. Callahan v. Duluth, 197 Minn. 403, 267 N.W. 361 (1936).
18. Woodstock Operating Corp. v. Young, 268 Fed. 278 (5th Cir. 1920); Mutual

Liability Insurance Co. v. Wells Fargo Bank and Union Trust Co., 86 F.2d
585 (9th Cir. 1936).

19. Montgomery Ward Co. v. Duncan, 311 U.S. 243, 61 S.Ct. 189, 85 LEd. 147
(1940) ; Lowden v. Denton, I10 F.2d 274 (8th cir. 1940).

20. United States v. Haliday, 116 F.2d 812 (4th Cir. 1941).
21. Waggaman v. General Finance Co., 116 F.2d 254 (3rd Cir. 1940).
22. Lux v. Western Casualty Co., 107 F.2d 1002 (5th Cir. 1939).
23. Pruitt v. Hardware Dealers Mutual Insurance Co., 112 F.2d 140 (5th Cir. 1940).
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with directions to enter judgment for the movant in accordance with
his motion for a directed verdict.24 Prior to the adoption of the new
federal rule, where the trial court erred in denying a party's motion
for a directed verdict and entered judgment on the verdict in favor
of the other party, the reviewing court could not direct an entry
of judgment in favor of the other party in accordance with its
motion for a directed verdict. Instead, the reviewing court could only
remand with directions to order a new trial, unless the trial court had
expressly reserved its decision on a motion for directed verdict, or
unless the jury returned an alternative verdict. However, under Rule
50 (b) an express reservation for the taking of an alternative verdict is
no longer a condition precedent to the directing by the appellate court
of a judgment for the other party since the reservation is automatic. 25

This provision has been held not to violate the seventh amendment
of the federal constitution. 26

When the trial court has set aside the verdict and has entered
judgment in accordance with the movant's motion for a directed ver-
dict, here the reviewing court may either affirm 27 or reverse with
directions to enter judgment on the verdict. 28 This latter action
was permissible under the prior practice, since an order reinstating
the verdict does not violate the seventh amendment, as the facts found
by a jury are in no way re-examined. 29

If no verdict is returned, the court may direct the entry of judgment
as if the requested verdict had been directed or may order a new trial
under Rule 50 (b). Where the jury is unable to agree and is there-
fore discharged, the trial court may grant a motion for judgment in
accordance with a motion for a directed verdict,30 or if there is sub-
stantial evidence to support a verdict for the other party the court
may deny such a motion and order a new trial.

Where the jury has failed to return a verdict and the trial court has
directed an entry of judgment, it would seem that the appellate
court may affirm or may reverse and direct a new trial. Under the
federal practice before the new rules, an affirmance was permissible,
at least if the trial court had expressly reserved its decision on the
motion for directed verdict.

A motion for new trial may be joined with a motion for judgment,

24. Eastern Livcstock Co-op Marketing Association v. Dickinson, 107 F.2d 116 (4th
Cir. 1939).

25. Lowden v. Denton, 110 F.2d 274 (8th Cir. 1940).
26. Brunet v. S. S. Kresge Co., 115 F.2d 713 (7th Cir. 1940).
27. Lux v. Western Casualty Co., 107 F.2d 1002 (5th Cir. 1939).
28. Clise v. Southern Railroad Co., 115 F.2d 907 (4th Cir. 1940).
29. Hoffman v. American Mills Co., 288 Fed. 768 (2nd Cir. 1923).
30. Olyewike v. United Fruit Co., 34 F. Supp. 113 (E. D. Pa. 1940).
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or a new trial may be prayed for in the alternative under Rule 50 (b)
of the federal practice and also the Georgia statute.3' "Each motion
as a rule recognized has its own office." The motion for judgment
cannot be granted unless as a matter of law the opponent of movant
failed to make a case and therefore a verdict in movants' favor should
have been directed. The motion for a new trial may involve the dis-
cretion of the court in so far as it is based on the claim that the
verdict is against the weight of the evidence, that the damages are
excessive, or that for other reasons the trial was not fair to the party
moving. The motion for a new trial may also raise questions of law
arising out of alleged substantial errors in admission or rejection
of the evidence or instructions to the jury.

Where a party moves for a judgment in accordance with his motion
for a directed verdict, or in the alternative, for a new trial, two novel
questions arise, both of which have been settled by the Supreme Court
of the United States in the case of Montgomery Ward & Company
v. Duncan.32 If the trial court grants judgment for the movant, should
the court also rule upon the alternative motion for a new trial?
Apparently it has been the common practice under Rule 50 (b), as was
done in the Montgomery Ward case, for the trial court, upon grant-
ing the motion for judgment to refuse to pass upon the alternative
motion for a new trial.3 3 However, it was pointed out in the Mont-
gomery Ward case that Rule 50 (b) contemplates that either party
to the action is entitled to the trial judge's decision on both motions
if both are presented. The court said "if alternative prayers or motions
are presented as here, we hold that the trial judge should rule on
the motion for judgment .... Whatever his ruling thereon, he should
also rule on the motion for a new trial indicating the grounds for
his decision.34

Where the trial court has granted the moving party's motion for
judgment in accordance with his motion for a directed verdict, but
has refused to pass upon the alternative motion for a new trial, what
should be the disposition of the alternative motion for a new trial
on reversal by the appellate court?

The Court of Appeals for the Eighth Circuit held in Duncan v.
Montgomery Ward & Co.35 that where the motion for judgment was
granted, the motion for new trial passed out of the case so that after

31. Ga. Laws Nov.-Dec. Sess. 1953, pp. 440-444; GA. CODE ANN. § 110-113 (Supp.
1955).

32. 311 U.S. 243, 61 S.Ct. 189, 85 LEd. 147 (1940).
33. Pruitt v. Hardware Dealers Insurance Co., 112 F.2d 140 (5th Cir. 1940).
34. 311 U.S. 243, 253, 61 S.Ct. 189 ,194, 84 LEd. 147, 154 (1940).
35. 108 F.2d. 848 (8th Cir. 1940).
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the judgment was reversed, the defendant would not be entitled to
a ruling on his motion for a new trial. However, the Supreme Court
modified this judgment by providing that the cause be remanded to
the district court to hear and rule upon the motion for a new trial,
saying:

"We are of the opinion that the provision of the rule,-'A
new trial may be prayed for in the alternative'-does not
confine the trial judge to an initial choice of disposing of
either motion, the exercise of which choice precludes consid-
eration of the remaining motion. We hold that the phrase 'in
the alternative' means that the things to which it refers are
to be taken not together but one in place of the other."36

36. 311 U.S. 243,251,61 S.Ct. 189, 194,85 L.Ed. 147, 153 (1940).
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