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INTRODUCTION

Every month approximately sixty-eight million comic books' flood
newsstands, drugstores and corner groceries from coast to coast. This
indigenous American format recently has been the focal point of
intensive debate. Distinctive but not distinguished, these thirty-two
page cartoon-style pamphlets have been charged with causing almost
every crime in the statutes, ranging from wrongful appropriation of
a five-cent apple to committing some of the most heinous sexual
crimes. They have also been recipients of some praise, both modest
and enthusiastic.

The average twelve-year-old boy, who can be seen almost every Sat-
urday morning with his new supply of color comics for the coming
week, is probably not much interested in them, except for their en-
tertainment. He reads them, and forgets them just as soon. But specu-
lation is great concerning what the subconscious effect of reading
these books is. None of course would argue that the affections of
Mickey and Minnie the Mouse stir the sexual impulse. But not all
comics are of so innocent a subject-matter; not all comics are funny.
A goodly portion of the 676 comic book titles deal exclusively with
crime, depicting it in scenes of reality and fantasy, Western and urban,
science-fiction and jungle.2 They glorify crime and glamorize the
criminal by illustrating the perpetration of violent crimes with every
horror that the mind of man can conceive.

The question is, does reading an abundant amount of such material
incite the child to commit delinquent acts? Assuming a positive
response, the major issue is not over the imposition of restraints
upon crime comic books as such, for their value or lack thereof to
society fails to marshal support for their protection. However, many
other matters of social concern are involved. Arguments of a social,
political, legal, philosophical and religious nature can be advanced in
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the debate over the censorship of any kind of printed matter or oral
utterance. Contemplate the problems of anticipated and unanticipated
consequences of prior censorship, and much of the world's struggle
for the elevation of the dignity and worth of the individual will
again unfold and present itself. Censorship has been a ruthless tool in
the hands of powers whose safety and position were threatened by
intellectual activity opposed to the status quo. It cannot be stressed too
often that the inauguration of the techniques in any area should be
accepted, if indeed at all, only after the most careful consideration of
the issues involved. In the case of crime comics, the concern is with
the establishment of the casual connection between reading and doing,
which may tend to justify a system of governmental regulations.

I

THE FREEDOM IN GENERAL

At the outset, it should be noted that early decisions of the Supreme
Court established that the freedom of speech and press guaranteed
under the first amendment was not absolute, in that it permitted all
manner and content of speech and publication with freedom from
responsibility. The laws against libel and slander are examples. One
case at the end of the last century put it that the guaranties of the
Constitution, found in the first ten amendments, "were not intended
to lay down any novel principles of government, but simply to em-
body certain guaranties and immunities which we had inherited from
our English ancestors, and which had from time immemorial been sub-
ject to certain well-recognized exceptions arising from the necessities
of the case .... Thus, the freedom of speech and of the press does not
permit the publication of libels, blasphemous or indecent articles, or
other publications injurious to public morals or private reputa-
tions ... "3

However, the great importance of free press and free speech to a
democratic society has been recognized a countless number of times
by the Supreme Court, and its classic expression, although be it in
dissent, was given by Mr. Justice Holmes in Abrams v. United States:4

"... When men have realized that time has upset many fight-
ing faiths, they may come to believe even more than they
believed the very foundations of their own conduct that the
ultimate good desired is better reached by free trade in ideas-
that the test of truth is the power of the thought to get itself
accepted in the competition of the market .. "

3. Robertson v. Baldwin, 165 U.S. 275, 281, 17 S.Ct. 326, 41 L.Ed. 715 (1897).
Punishment is imposed by virtue of "the normal criminal law of words."
Chafee, Free Speech in the United States 149 (1941).

4. 250 U.S. 616, 630 40 S.Ct. 17, 63 L.Ed. 1173 (1919).
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II

GOVERNMENT REGULATION

CENSORSHIP

Government control of free speech and free press may be carried
out either by prohibiting the publication or speech in controversy
or by punishing the author after the publication has been made.
This is the distinction between prior restraint and punishment after
publication. Though some legal writers have argued that the distinc-
tion is one of form and not substance' closer comparison makes pal-
pably obvious very basic, very real differences, thus explaining "why
the doctrine is not simply an arbitrary historical accident, but a
rational principle of fundamental weight in the application of the
first amendment."

In this discussion about the regulation of crime comic books for the
purpose of controlling the increase of juvenile delinquency it is neces-
sary to consider the censorship technique because in all probability
it would be the most effective method of controlling the content of
such publications. In practice, the government would set up a board
to review the books and rubber-stamp approval or disapproval. Clearly,
such a system would be attacked as a prior restraint, on which the
Supreme Court has looked more askance than on subsequent punish-
ment.

History is replete with examples of the use of censorship to control
the content of printed matter. The long and sometimes bloody struggle

5. Freund, The Supreme Court and Civil Liberties, 4 VAND. L. REV. 533 (1951) ;
Note, Prior Restraint-A Test of Invalidity in Free Speech Cases?, 49 COLUM. L.
REV. 1001 (1949).

6. Emerson, The Doctrine of Prior Restraint, 20 LAW 9C CONTEMPT. PROB. 648
(1955). The author lists the following essential differences between prior
restraint and subsequent punishment: 1. Prior restraint as a system encompasses
all the material in the area controlled, for all expressions must be submitted
for approval. 2. Prior restraint prevents the expression from getting a public
hearing. 3. The efforts involved in prosecuting after publication are far
greater than those expended in merely giving administrative review for ap-
proval or disapproval, and therefore under the former system more expressions
will enter the market place of ideas. 4. The procedural protection of a crim-
inal procedure are available in subsequent punishment, whereas many are not
available in the administrative process of prior restraint. This includes the
element of a jury trial. 5. Prior restraint is more likely to be arbitrary, since
the operations and conduct of an administrative agent receive less public
notice than a criminal procedure. 6. The "dynamics of prior restraint drive
irresistibly toward unintelligent, overzealous, and usually absurd administra-
tion." 7. The enforcement of a system of prior restraint usually does not go
to the merits of the expression involved, as is the case in prosecution after
publication. 8. The certainty of a censorship system in that it advises before
publication of what is or is not objectionable, while of possible value to the
publisher is of doubtful value to society's interest in free expression. See also
Lockhart and McClure, Literature, the Law of Obscenity, and the Constitution,
38 MINN. L. REV. 295, at 302. (1954).

1956]



MERCER LAW REVIEW

in quest of truth has led many men of greatness to defy temporal
authority, to free themselves from the choking grasp of entrenched
political power. Perhaps most dramatic of history's examples was the
successful struggle of the Reformation, climaxed by the shattering
testimony of Martin Luther in the Konigshalle at the Diet of Worms.7

But of no less interest is the history of the tedious struggle for a free
press in England,8 during which time many of the present-day guaran-
ties of the right to speak and to print unmolested received their ear-
liest expression.

The English struggle for a free press centered around the ignoble
seditious libel laws, which had as their purpose the prevention of
any publications of "scandals or rumors" inimical to the harmonious
relation between king and subjects. The earliest foreboding of things
to come was enacted in 1275,9 but it wasn't until nearly three cen-
turies later that inferior court officers were empowered to order the
removal of an ear or the loss of a hand for speaking or writing sedi-
tious words, 10 which included that "If any Person pray or desire that
God will shorten the Queen's Days, or take her out of the way, or any
such malicious Prayer, amounting to the same Effect, he, his Pro-
curators and Abettors shall be adjudged Traytors."'11 In 1577, "to
restraine the licentious printing, selling, and uttering of unprofitable
and hurtful Inglish bookes," 12 censorship became, and from then on,
until the Licensing Act of 166213 expired in 1692, remained the offi-
cial method of controlling the content of printed matter.

The history of the Englishman's struggle to free himself from the
bondage of governmental control of the press should serve notice of
the dangers inherent in any kind of press restriction, almost without
regard to its triviality. It points up that any restraint upon free
expression, if imposed at the pre-publication stage, is incompatible
with the existence of a democratic society. One of the greatest his-
torians of English law commented that the "liberty of the press is
indeed essential to the nature of a free state; but this consists in
laying no previous restraints upon publications, and not in freedom
from censure for criminal matter when published." 14 Constitutional
provisions and court decisions alike have embodied the same concept,

7. See, generally, Schwiebert, Luther and His Times (1949).
8. Macaulay, The History of England (1879).
9. 2 Westminster I, c. 34 (1275).

10. 1 Eliz., c. 6 (1559). See Plunckett, A Concise History of the Common Law 428
(1936).

11. 1 & 2 Philip & Mary, c. 9 (1554).
12. 6 HoltswoRTs, HISTORY OF ENGLISH LAW 367 (1924).
13. 13 & 14 Charles II, c. 33 (1662).
14. 4 Blackstone, Commentaries 151. This statement of Blackstone has often been

quoted to support post-publication punishment. See Chafee, op. cit., at 9

[Vol. 7



CRIME COMICS

and, indeed, the first amendment was directed at the practice of cen-
sorship.

The Supreme Court has applied the term "prior restraint" to more
situations than that of censoring a paper before publication. Thomas
v. Collins15 was a case where the statute required registration of
union organizers before permitting them to carry on solicitations in
the interest of the union. While a court order restraining Thomas
from violating the statute was in effect, he addressed an assembly of
workers, urging them to join the union. He was charged with contempt,
fined and imprisoned. Emphasizing the importance of free speech
in a democratic society, the Court stated that it would be incom-
patible with the exercise of free speech and free assembly to require
that the proposed participants first be registered before holding the
assembly. if the exercise of free speech and free assembly could not be
made a crime, then, the Court said, a system of previous registration
could not be imposed, making a failure to comply with it a crime.

Similarly viewed by the Supreme Court as a method of prior restraint
is the requirement that before an utterance can be made, a permit
must be obtained. The cases have come up in respect to government
regulation of a means of communication, such as the use of loud
speakers on trucks.' 6 However, while recognized as a method whereby
speech may be restrained, the objections to the statutes seem to be
based more on whether or not the statute prescribes standards which
are to guide the exercise of discretion by the official whose function
it is to issue permits for the use of sound-truck amplification. Though
couched in terms purporting to control a nuisance, the Court recog-
nized such statutes as "censorship in its boldest form."' 7 Nevertheless,
Kovacs v. Cooper18 also involved the operation of a sound truck, and
the ordinance was upheld, because of its use of the phrase "loud and
raucous noises." This the Court presumably viewed as defining limits
sufficiently discernible to uphold the validity of the statute. The
Court said that the contention that "loud and raucous" is so vague
and obscure as to be unenforceable "merits only a passing reference."' 9

While recognizing the "preferred position" of freedom of speech
in a society that cherishes liberty for all, the Court said this does not
require legislators to be insensible to claims by citizens to comfort
and convenience.

15. 323 U.S. 516, 65 S.Ct. 315, 89 LEd. 430 (1945).
16. Saia v. New York, 334 U.S. 558, 68 S.Ct. 1148, 92 LEd. 1574 (1948).
17. Lovell v. Griffin, 303 U.S. 444, 58 S.Ct. 666, 82 L.Ed. 949 (1938). See also Cant-

well v. Connecticut, 310 U.S. 296, 60 S.Ct. 900, 84 LEd. 1213 (1940) and
Hague v. CIO, 307 U.S. 496, 59 S.Ct. 954, 83 L.Ed. 1423 (1939).

18. 336 U.S. 77, 69 S.Ct. 448, 93 LEd. 513 (1949).
19. Id. at 79.
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The imposition of taxes has also been condemned as prior restraint.
In one of the Jehovah's Witnesses cases201 the Court said that the effect
of a tax upon sellers of wares, as appied to purveyors of religious tracts,
was a restraint in advance of those constitutional liberties of press
and religion which would tend to suppress their exercise. 21 Similarly,
a statute authorizing an injunction to be issued against a newspaper
to restrain publication of scandalous or defamatory matter was held
invalid as a prior restraint in Near v. Minnesota.22

However, the form of prior restraint of special importance to the
crime comic book situation is where no publication can be made
without first obtaining the approval of a government official. To
discern the disposition of the Supreme Court toward this method of
controlling communications, it is necessary to consider those cases
which have involved similar statutes in respect to movies.

In Mutual Film Corporation v. Industrial Commission,23 a distrib-
utor of motion pictures sought to enjoin the enforcement of an
Ohio statute which required the prior approval of a board of censors
before any motion picture could be publicly exhibited in the state.
The statute authorized the board to approve only such films as it
deemed to be "of a moral, educational or amusing and harmless char-
acter." The contention of the producer was that such a statute vio-
lated the freedom of speech and press guaranteed by the first and four-
teenth amendments. On appeal to the Supreme Court, the producer
abandoned this claim, having received the adverse decision of the
district court24 to the effect that the first eight amendments were not
restrictions on state action. Irrespective of this, the Court avoided any
constitutional issue by deciding that the exhibition of moving pictures
was a business. Money making and entertainment were the goals of
the film industry, the Court said, and as such they were not concerned
with influencing public opinion, and could not be considered part
of the "press."

In 1952, the same sort of cases before the Supreme Court, coming
up from the New York courts.25 By this time it had become law that
the first amendment guaranties against action by the federal govern-
ment were within the liberties safeguarded by the due process clause

20. Follett v. McCormick, 321 U.S. 573, 64 S.Ct. 717, 88 L.Ed. 938 (1944).
21. See also Murdock v. Pennsylvania, 319 U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292

(1943).
22. 283 U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357 (1931).
23. 236 U.S. 230, 35 S.Ct. 387, 59 L.Ed. 552 (1915).
24. 215 Fed. 138 (N.D. Ohio 1914).
25. Burstyn v. Wilson, 343 U.S. 495, 72 S.Ct. 777, 96 LEd. 1098 (1952).
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of the fourteenth amendment, 26 and therefore applied also to state
action. Thus, when the Burstyn case was before the Court, it squarely
presented the issue whether moving pictures were or were not to be
included within the meaning of the word "press," as used in the first
amendment.

The Court refused to follow the Mutual Films case, and adopted the
only tenable position, namely, that motion pictures are a significant
medium for the communication of ideas, capable of affecting public
attitudes and behavior in political, social, or other doctrines. It
rejected the line of argument that moving pictures were "business
pure and simple," pointing out that books, magazines, and newspapers
too are organized for profit. For the foregoing reasons, the Court
reversed itself, and held motion pictures to be included within the
free speech and free press guaranty of the first and fourteenth amend-
ments.

With this determined, the Court then had to deal with the actual
validity of the statute in question. To begin with, censorship, the Court
said, amounted to prior restraint, inasmuch as the object of censorship
was not to punish for a past offense of having published or displayed
something contrary to the law, but rather that permission must first
be obtained from a state official to be able to disseminate the thoughts
embodied in the communication. As such, it was a method of tres-
passing on freedom of expression to be especially condemned. Refer-
ring to the statute there in question, and as applied to the particular
case, the Court said that the word "sacrilegious" was too vague, too
broad a ground for a board to be guided by, and therefore unconsti-
tutional so far as it sets up "sacrilegious" as a standard for denying
a license.

The Burstyn case can be cited as authority for only two proposi-
tions: first, that movies are considered by the Court to be within the
scope of "the press;" and secondly, that a statute setting tip a system
allowing censorship on the grounds of an utterance being "sacrilegious"
is too indefinite to be constitutional. The scope of the decision was
widened by holdings of the Court in two cases presented to it in 1954.
In Superior Films, Inc. v. Department of Education27 the Court re-
jected the use of the word "harmful" as a standard. Commercial Pic-
tures Corp. v. Regents28 involved a picture depicting a series of illicit
romances. The petitioners challenged the constitutionality of the

26. Gitlow v. New York, 268 U.S. 652, 45 S.Ct. 625, 69 L.Ed. 1138 (1925) ; Fiske
v. Kansas, 274 U.S. 380, 47 S.Ct. 655, 71 LEd. 1108 (1927).

27. 346 U.S. 587 (1954). See Note, Constitutional Law-Due Process-Freedoin
of Expression-Motion Picture Censorship, 52 MICH. L. REV. 599 (1954).

28. 346 U.S. 587, 74 S.Ct. 286, 98 L.Ed. 329 (1954) .
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New York statute as applied to the movie, since the grounds for denial
of a license were that the picture was "immoral" and "would tend to
corrupt morals" within the meaning of the statute. The Appellate
Division2 9 and the Court of Appeals3° had successively upheld the
validity of the statute and approved the denial of a license, though
in each instance the courts were split. The Supreme Court, per curi-
am, reversed, citing the Burstyn case as authority. Another case3l had
previously held that the denial of a license on the grounds of the
moving picture being "prejudicial to the best interest of the people"
was unconstitutional due to vagueness.

These decisions are important to bear in mind for two reasons.
First, they narrow the grounds permissible for a prior censorship sys-
tem, particularly as applied to movies, and presumably also to crime
comic book legislation. Thus, in drafting such legislation, these stan-
dards would have to be avoided, for a censorship system guided by
standards of "sacrilegious," "best interest of the people," "harmful,"
or "immoral," would fail to meet the constitutional requirement
against vagueness.

Secondly, the decisions are important because they leave open the
question whether any standards would be acceptable on which to
base a pre-publication censorship system. Or phrased differently, it
is unanswered whether or not prior restraint in the form of censorship
is permissible at all.

PRIOR RESTRAINT - AREAS EXCEPTED

The initial indecision of the Supreme Court in respect to possible
areas where the rule against prior restraint would not apply, arose
in the important 1931 case of Near v. Minnesota.32 In that case a
statute made guilty of a nuisance any person or association engaged
in publishing " (a) an obscene, lewd, or lascivious" newspaper or " (b)
a malicious, scandalous and defamatory" newspaper. It further pro-
vided that "all persons guilty of such nuisance may be enjoined" from
further publishing such material. Under clause (b), suit was brought
to enjoin the defendants from publishing a newspaper known as
"The Saturday Press." The articles alleged to be in violation of the
law were ones which charged local law enforcement officers, particu-
larly the chief of police, with "gross neglect of duty, illicit relations
with gangsters, and with participation in graft," to the end that

29. 380 App. Div. 260, 114 N.Y. Supp.2d 561 (1952).
30. 305 N.Y. 336, 113 N.E.2d 502 (1953).
31. Gelling v. Texas, 343 U.S. 960, 72 S.Ct. 1002, 96 LEd. 1359 (1952).
32. Supra note 22.
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gambling, bootlegging, and racketeering were being carried on in
Minneapolis under control of a Jewish gangster. The defendant ap-
pealed the issuance of an order 33 enjoining it from further publishing
such articles. Though not in form a censorship statute, the Court "cut
through" the mere details of procedure, said the statute permitted
suppressing a publication unless the publisher could satisfy a judge or
administrative officer of its accuracy, and viewed it as being in essence
censorship. The Court said that "the chief purpose of the guaranty"
of free press is "to prevent previous restraints upon publications,"
though it added that the doctrine of prior restraint does not prohibit
"punishment for the abuse of the liberty accorded to the press .. .
[T]he common law rules that subject the libelor to responsibility for
[a] public offense, as well as for [a] private injury, are not abol-
ished by the protection extended" by the Constitution.3 4 Tho Court
even refused to use the "clear and present danger" test, because there
was "no occasion to inquire as to the permissible scope of subsequent
punishment." 35 Chief Justice Hughes emphasized the great value of
immunity from previous restraint, saying that because "liberty of the
press may be abused by miscreant purveyors of scandal, . . . does not
make any the less necessary the immunity of the press from previous
restraint .... .36 In further emphasis he said, "the theory of the
constitutional guaranty is that a more serious public evil would be
caused by authority to prevent publication .... ,,aT

The significance of the Near case is its energetic expressions in
favor of a free press and its judicial hostility to any system of prior
restraints. The unsettled issue which sprung forth from the opinion,
and which every important free speech and press case thereafter
dealing with prior restraints has also left unsettled, relates to possible
areas where prior restraint would be permitted. Condescending to an
objection raised by the appellee, the court said it was "undoubtedly
true" that "the protection even as to previous restraints is not abso-
lutely unlimited." It mentioned utterances in time of war or of an
obscene nature or incitements to acts of violence and the overthrow
by force of orderly government as possible exceptions.

PRIOR RESTRAINT-

CRIME COMICS AND THE AREAS OF EXCEPTION

Even in the area of possible exceptions, however, the Near decision

33. State v. Guilford, 174 Minn. 457, 219 N.W. 770 (1928).
34. Supra note 22, at 715.
35. For a discussion of the case in relation to the doctrine of prior restraint,

see Emerson, supra note 6, at 649. See also Chafee, op. cit. 375.
36. Supra note 22, at 720.
37. Supra note 22, at 722.
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would be little authority or assistance for an argument favoring prior
restraint in the case of comic books. The Near case seems clearly to
contemplate that "exceptions" may occur only under conditions of
extreme emergency. It said: "The constitutional guaranty of free
speech does not protect a man from an injunction against uttering
words that may have all the effect of force." 38 And conditions of war
or matters involving national security are by nature emergency situa-
tions. Additionally, wartime and emergency periods are generally
quite definable, and necessary censorship can be made coterminus
therewith.

30

The only category of a possible exception in the Near case which
would seem not to contemplate a state of immediate emergency is
that of obscenity. But here, too, the crime comic book legislation would
encounter a basic obstacle, namely, not clearly falling in the definition
of "obscene." And of course, it is not at all certain the Court would
be willing today to make obscenity an exception. Of the great deal
that has been said, in and out of court, about the subject, there is much
disagreement among the concepts of obscenity, and except for an
occasional writer who conceives it to be more than what the tradi-
tional definition-whatever that be-includes, it seems difficult to
bring all of crime comics within it.40

The courts likewise have had their problems. What is obscenity?
What test should apply to determine if a particular utterance is

38. Supra note 22, at 716. It should be noted that the Near case was a 5 to 4
decision, with Justice Butler writing for the minority. He differed with the
majority on the importance of such legislation in relation to the value of the
guaranty of free speech. He argued that the statute was not one involving
prior restraint. The Butler opinion assumes more interest when compared to
Black's opinion in Dennis v. United States, 341 U.S. 494, 579 (1951), for it
points out how far apart the justices have bcen in their opinions of what
constitutes a prior restraint. Butler in the Near case argued that an injunction
against the continued publication of a newspaper was not a prior restraint,
while Black, dissenting in the Dennis case argued that the Smith Act in pun-
ishing for past actions imposed a prior restraint. For the purposes here, prior
restraint is equivalent to pre-publication censorship.

39. It is recognized that the practices and methods adopted in wartime cases
can have an effect on the disposition of the citizenry, and on the government,
which may carry well beyond the term of the emergency. In this respect a
change in the norms of the nation may well result in the tightening of
freedom of expression. See I Chafee, Government and Mass Communications
453 (1947).

40. Professors Lockhart and McClure have collected some of the incongruous
definitions of obscenity as it has been conceived by writers on the subject.
They have concluded that "[nJo one seems to know what obscenity is . . .
[Flew can agree even upon its essential nature. Some find the key to it in
the sense of shame; whatever violates the community's sense of shame is
obscene. The obscene usually lies in the exposure of sexual matters. . . .Others
however, have taken an entirely different approach; to them the obscene is
that which arouses the lower passions or indulgence in sensuality." Supra
note 6, at 320.
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obscene? A nineteenth century English case answered the latter ques-
tion, and it has caused difficulty ever since. We find it in Queen v.
Hicklin where the court said that

. .. the test of obscenity is this, whether the tendency of the
matter charged as obscenity is to deprive and corrupt those
whose minds are open to such immoral influences, and into
whose hands a publication of this sort may fall.41

The court suggested that the meaning of this test was that the book
"would suggest to the minds of the young of either sex, or even to
persons of more advanced years, thoughts of a most impure and
libidinous character." 42 The test was adopted in this country eleven
years later in United States v. Bennett,43 but has since been greatly

modified.
44

The Hicklin case and the numerous American decisions on obscen-
ity have all involved matters of sexual impurity. Though the opinions
of the courts are not in accord, nor very definitive of what specific
thoughts society is to be protected from, nevertheless, all the cases
involved sexual thoughts. The Bennett case used the Hicklin phrase
"tendency to suggest impure and libidinous thoughts." 45 Similarly, in
United States v. Dennett46 there was involved a pamphlet called the

"Sex Side of Life." The court, discussing what was meant by the
words "obscene, lewd or lascivious," dwelt upon the indefiniteness of
what would be permissible literature on the subject of sex and what
was not, and it spoke of publications which would tend to deprave
the morals of those into whose hands the publication might fall by
suggesting "lewd thoughts and exciting sensual desires." 47 In another
case 4" the court said it could not find anything obscene or immoral
"within the proper definition of these words," because it could not
"imagine" that the sex impulse of a normal person reading the book
in question would be stirred. Almost without exception, obscenity
cases have involved utterances which were attacked as obscene because
dealing with matters of sex in an allegedly objectionable manner.

41. L.R. 3 QB. 360, 371 (1868).

42. Id. at 371.
43. 24 Fed. Cas. 1093, No. 14,571 (C.C.S.D.N.Y. 1879).
44. Hand, J. in United States v. Kennerley, 209 Fed. 119, 121 (S.D.N.Y. 1913),

said: "To put thought in leash to the average conscience of the time is per-
haps tolerable, but to fetter it by the necessities of the lowest and least
capable seems a fatal policy." See Commonwealth v. Isenstadt, 318 Mass. 543,
62 N.E.2d 840 (1945).

45. Supra note 43, at 1104.
46. 39 F.2d 564 (2d Cir. 1930).
47. Id. at 568.
48. United States v. One Book Entitled "Married Love," 48 F.2d 821, 824 (S.D.N.Y.

1931).
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Winters v. New York 49 was an interesting case from this "subject-
matter" point of view. It was an appeal from a conviction under a
New York statute which made it a misdemeanor for anyone to print,
publish, or have in his possession with intent to distribute any book

or magazine or any kind of printed paper principally made up of
criminal news, reports of the police, or accounts of criminal deeds.
It was also a misdemeanor under the statute to have papers or any
printed material made up largely of pictures or stories of crime, lust,

or bloodshed. The contention of the defendant who had printed such
a magazine depicting heinous crimes was that the statute failed to meet
constitutional standards of definiteness. With this the United States
Supreme Court agreed, even though the New York court had inter-
preted the statutes to mean that collections of criminal deeds of blood-

shed or lust could be so massed as to be a means of prompting violent
and depraved crimes. In this sense the publications were considered
"indecent" or "obscene" by the New York court. The New York
court said simply that the legislature was extending the meaning of
"indecent" and "obscene." The Supreme Court rejected this extension,
and said that the statute was too vague because no indecency or ob-
scenity as formerly understood by the law was required and part of this
former understanding was that obscenity had to involve matters of sex.

The difficulty, then, with obscenity as a test, either for censorship
or post publication punishment of crime comics, is its restricted appli-
cation. The entire field of crime comic books would simply not fall
into this category. Undoubtedly, many do involve matters of a sexual
nature, but many others employ crime motifs without any hint of
sexual involvement. Sadistic pleasure portrayed by pictures of living
people being dragged behind an automobile, comic covers of the hang-
man's noose motif, or a comic book baseball game, with a man's head
as the ball, stomach as a resin bag, and his torso as a chest protector,
are typical examples of the sort of thing under fire from protagonists
of censorship.50 These do not fall within the traditional concept of
what is obscene. Therefore, granted the assumption that obscenity is
an exception to the doctrine of prior restraints-and this is in no wise
settled-so far as crime comic books are concerned, this is of import-
ance only so far as the particular crime comic would fall within the
definition of obscene. Such would be the case with only a few of them,
and their removal from the market would not satisfy the objections
generally presented.

We have, then, a situation wherein the social objections to comic

49. 333 U.S. 507, 68 S.Ct. 665, 92 L.Ed. 840 (1948).
50. Lockhart and McClure, supra note 6, at 320, and Lockhart and McClure, Ob-

scenity in the Courts, 20 LAW AND CONTEMPT. PROB. 587 (1955).
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books, namely, that they contribute to juvenile delinquency, are
not met, even if the area of obscenity were held to be an exception to
the doctrine of prior restraint. In view of the attitude of the Court
toward the system of prior restraint, especially as expressed in and
since the Near case, it is highly doubtful that any further exceptions
would be created to embrace the crime comic book problem. Indeed,
it is most likely that if and when the Supreme Court is forced to
decide whether the area of obscenity is outside the application of the
doctrine of prior restraint, it will not make such an exception.51

Whether an exception would be made only partially, that is, whether
the Court would approve of a censorship system to determine what
may be sold to children is another question. There are passages which
may indicate special treatment in cases affecting children. In the
Winters case, a subsequent punishment case, the court said, dictum,
"We recognize the importance of the exercise of a state's police power
to minimize all incentives to crime, particularly in the fields of san-
guinary or salacious publications with their stimulation of juvenile
delinquency."5 2 No authority was cited for this statement, and it is
of special interest to examine it in conjunction with the real basis
for the decision. The case was decided on the issue of vagueness, the
Court holding that "massing stories to incite crime" was so vague as
to leave a person uncertain as to what kind of conduct, what kind of
publications, were prohibited. If it violated the Constitution to make
it a crime to publish material "massed so as to incite to crime," it is
difficult to see how a similar statute applied to publications deemed to
affect juvenile delinquency would be any less indefinite, any less objec-
tionable constitutionally. Furthermore, the Winters case was one in-
volving subsequent punishment, and the passage quoted above should
be read as made in relation to a subsequent punishment statute, and
not tW a case of prior restraint, where the Court is likely to be even
more stringent.

Barring, then, the abandonment by the Supreme Court of the
fullest use of the prior restraint doctrine, which abandonment is
neither desirable nor likely, any system of prior restraint to control
crime comic books seems destined to fail. On the one hand, a statute
meeting the test of constitutionality because directed at "obscene"
comics (assuming obscenity to be an exception to prior restraint)
would in application be virtually useless. On the other hand, a statute
embracing all crime comics would run afoul of the Court's strong

51. This is the view also expressed by Professor Roberts McClure in an interview,
Chicago, 29 December 1955.

52. Supra note 49, at 510.
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opposition to any system of prior restraint. What, then, are the consid-
erations in the case of subsequent punishment statute?

III

SUBSEQUENT PUNISHMENT

VAGUENESS

Two basic problems which must be met in connection with a sub-

sequent punishment statute are, one, framing the statute in terms clear-
ly defining what is not permissible, and two, determining that a situa-
tion exists justifying the control of crime comics. The vagueness
issue was touched upon above in reference to the Winters case ("mass-
ing stories to incite to crime") and also in the discussion of the
movie cases with prior restraint. In the movie cases the vagueness
approach enabled the Court to avoid a more fundamental constitu-
tional question, whether any areas existed at all where prior restraint
would be permissible.

As has been noted above, the traditional legal rules against "obscene,
lewd, and lascivious" material do not satisfy the objections levelled
against crime comic books because the scope of these words does not
encompass all crime and horror comics. Additional standards then
are necessary. The Winters case was careful to point out that a state
legislature may control objectionable literature, but little guidance
was offered as to how such a statute must be worded. The Court's prin-
cipal caution was that apt words must be used to define a distinct
line between the allowable and the forbidden publications.

An example of the type of legislation proposed to satisfy this require-
ment is the draft of a comic book statute by the National Institute of
Municipal Law Officers.5 3 This proposed code applies only to children.
In its attempt to be specific it sets out in their statutory names the
crimes portrayal of which would come under the prohibition of the
code. Further, it states that the intent is to include only those publi-
cations where the picture dominates and the text is carried in bal-
loons. The ordinance is not to be construed to apply to "legitimate,
illustrated, historical accounts of crime," 54 nor to ordinary news
accounts of crimes.55

The nearest statute or ordinance to this NIMLO proposal under
which an action has been brought was in effect in California. The

53. National Institute of Municipal Law Officers, NIMLO Model Ordinance
Service, Rhyne, ed., Washington, D.C. (1954).

54. NIMLO Model Ordinance, subsection 2.
55. Id., subsection 3.
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City of Los Angeles had an ordinance5 6 which prohibited the sale of
magazines prominently featuring accounts of specifically named crimes.
In a case5 7 brought under the ordinance, a divided court found it
unconstitutional on the grounds of vagueness. The model ordinance
has little more specificity than did the Los Angeles ordinances, what
addition there is being only the requirement that the test accompany-
ing the picture be incidental and carried in balloons. Whether the
model ordinance will satisfy the rule against vagueness so far as
the Supreme Court is concerned is of course an open question. It
may be accurate to say that its chances are good.

BALANCING OF INTERESTS

Assuming that a statute which is challenged meets the test against
vagueness, it may still be struck down as undue infringement on the

freedom of the press. The issue then is one of balancing the interest
of society in keeping juvenile delinquency at a minimum with its
interest in preserving the widest exercise of free expression in what-

ever form. Though the argument has been presented that the pro-
tection of the first amendment extends only to the free expression
of ideas, 58 this has not been the attitude of the Supreme Court. In
1946 suit was brought to enjoin the Postmaster General from carrying
into effect an order revoking a second-class mailing permit.59 Speaking
for the Court, Justice Douglas said that ". . . [w]hat is good literature,
what has educational value, what is refined public information, what
is good art, varies with individuals as it does from one generation
to another."60 He further commented that any requirement of liter-

ary conformity "smacks of an ideology foreign to our system ...
What seems to one to be trash may have for others fleeting or even
enduring values." 61 In the Winters case the position of the Court
was stated even more precisely.

. . . [W]e do not accede to appellee's suggestion that the con-
stitutional protection for a free press applies only to the expo-
sition of ideas. The line between the informing and the enter-
taining is too elusive for the protection of that basic right.
Everyone is familiar with instances of propaganda through

56. Ordinance No. 52, Sec. 1, October 21, 1948.
57. l'eople v. Dickey, No. CRA 2528, Cal. Super. Ct. App. Dept., Dec. 24, 1949.
58. See Meikeljohn, Free Speech, 1948. His book refers only to speech, but it

seems inescapable that he would also include "press" within his argument.
See also the review of his book by Chafee in 62 HARV. L. REV. 891 (1948),
which criticizes the position taken by Meikeljohn that the First amendment
applies only to speech of a political or economic nattire, and that private
speech was intended to be protected by the due process clause of the fifth
amendment.

59. Hannegan v. Esquire, 327 U.S. 146, 66 S.Ct. 459, 90 L.Ed. 586 (1946).
60. Id. at 157.
61. Ibid.
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fiction. What is one man's amusement, teaches another's doc-
trine. Though we can see nothing of any possible value to
society in these magazines, they are as much entitled to the
protection of free speech as the best of literature. 2

This problem of balancing the interests is no easy matter. The
test which the Court has worked with has been the "clear and present
danger" test, first enunciated by Justice Holmes in Schenck v. United
States.63 Unfortunately, the test has almost only been used in refer-
ence to cases involving political matters, more specifically in reference
to national security. In other areas, other tests, as the rule against
vagueness, have been used, 64 so that the Court has never really come
to grips, in free speech and press cases, with trying to balance inter-
ests except in national security and similar cases. And even in that
area of cases confusion abounds.

As developed by Holmes and Brandeis the test took on some rela-
tively certain aspects, and was a more or less specific rule to follow
in preserving the essence of free expression while at the same time
suppressing those which were inimical to the welfare of the nation
or of states. Essentially it required that a substantive evil exist close
enough in time so that the utterance prohibited could create the
danger that the evil would occur. 66 This was made quite clear in
the Holmes-Brandeis dissent in the Gitlow case66 where Holmes re-
marked that if the publication in question had aimed at inducing
an uprising against the government at once and not at some indefi-
nite time in the future, then there might have been a case for lawful
infringement. And even then, Holmes imposed the additional require-

62. Supra note 49, at 510.
63. 249 U.S. 47 39 S.Ct. 247, 63 L.Ed. 470 (1919).
64. See Bernard, Avoidance of Constitutional Issues in the United States Supreme

Court: Liberties of the First Amendment, 50 MIcH. L. REv. 261 (1951).
65. What Holmes had in mind when he used the words "clear and present" can be

understood from several passages of his taken from the Abrams case: "Nobody
can suppose that the surreptitious publishing of a silly leaflet by an unknown
man, without more, would present any immediate danger that its opinions
would hinder the success of the government arms or have any appreciable
tendency to do so. . . . I think that resistance to the United States means
some forcible act of opposition to some proceeding of the United States in
pursuance of the war. 250 U.S. 616, 628 (1919). The "imminance" is pointed
out in the passage where he said ". . . we should be eternally vigilant against
attempts to check the expression of opinion that we loathe and believe to be
fraught with death, unless they so imminently threaten immediate interfer-
ence with the lawful and pressing purposes of the law that an immediate check
is required to save the country .... Only the emergency that makes it imme-
diately dangerous to leave the correction of evil counsels to time warrants
making an exception to the sweeping command, 'Congress shall make no
law. . . abridging the freedom of speech'." Id at 630.

66. 268 U.S. 652, 45 S.Ct. 625, 69 L.Ed. 1138 (1925).
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ment that the utterance be not too remote from possible consequence
as to render it futile.67

The "clear and present danger" test today is something quite differ-
ent from what Holmes and Brandeis had in mind. "Immediacy" as
an element is virtually gone, with "probability," at any future time,
substituted. 68 Indeed, it has been argued that the words "clear and
present danger" have been so confused in interpretation that their
only meaning today is to require that the danger to be prevented be
greater than the desirability of not imposing a restriction on free ex-
pression. 9 In view of the Dennis decision, perhaps the relative imme-
diacy of the danger will be made to depend upon the gravity thereof.70

"Clear and present danger" as a specifically denominated test, has
been applied by the Supreme Court only in cases involving political
or economic matters, and perhaps will not be taken elsewhere, but
kept in that reference. Justice Jackson stated in the Dennis case that
the test as he interpreted it should be used only for those cases involv-
ing a "hot-headed speech on a street corner." 71 Whether or not the
application of the test in so many words is expanded, any legislation
in respect to crime comic books imposing a punishment for their publi-
cation is certain to be required to be shown necessary for controlling

67. "If the publication of this document had been laid as an attempt to induce an
uprising against government at once and not at some indefinite time in the
future it would have presented a different question. The object would have
been one with which the law might deal, subject to the doubt whether there
was any danger that the publication could produce any result, or in other
words, whether it was not futile and too remote from possible consequences."
Id. at 673.

68. Judge Hand phrased the test as follows: "... In each case they [the courts]
must ask whether the gravity of the "evil," discounted by its improbability,
justifies such invasion of free speech as is necessary to avoid the danger. We
have purposely substituted "improbability" for "remoteness," because that
must be the right interpretation. Given the same probability, it would be
wholly irrational to condone future evils which we should prevent if they
were immediate; that could be reconciled only by an indiffercnce to those
who come after us. It is only because a substantial intervening period between
the utterance and its realization may check its effect and change its im-
portance, that its immediacy is important. . . .We can never forecast with
certainty; all prophecy is a guess, but the reliability of a guess decreases
with the length of the future which it seeks to penetrate. In application of
such a standard courts may strike a wrong balance; they may tolerate "incite-
ments" which they should forbid; they may repress utterances they should
allow; but that is a responsibility that they cannot avoid. Abdication is as
much a failure of duty, as indifference is a failure to protect primal rights."
This was substantially adopted by Vinson, J. on appeal. United States v.
Dennis, 183 F.2d 201, 212 (1950), aff'd, Dennis v. United States, 341 U.S.
494, 71 S.Ct. 857, 95 L.Ed. 1137 (1951).

69. Emerson and Helfeld, Loyalty Among Government Employees, 58 YALE L.J. 84,
86 (1948).

70. Richardson, Freedom of Expression and the Function of Courts, 65 HAsv. L.
Rav. 1. (1951).

71. Dennis v. United States, 341 U.S. 494, 71 S.Ct. 857, 95 L.Ed. 1137 (1951).
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juvenile delinquency. This will require the showing of a causal con-
nection-which may be all that is left of the clear and present danger
test anyway-between the reading of crime comics and the commission
of delinquency, an evil which society has a legitimate right to prevent.
Before passing such legislation, it should be firmly established that
this causal connection exists, and that it exists in a significant measure.
Much of the talk in legislative committees thus far has simply assumed
that crime comics are a major etiological factor of juvenile delin-
quency. 72 It is to a discussion of this that the next pages are directed.

IV

THE READING AND THE ACTING

IN GENERAL

It has rarely been suggested that the crime rate of the adult popula-
tion is influenced by the reading of comic books. The controversy is
over their influence upon youthful minds, and thus their bearing upon
the problem of juvenile delinquency.

The indictment of comic books as a potential cause of juvenile delin-
quency was touched off by the concurrent rise in juvenile crimes
and the rapid expansion of the comic book industry. During 1955,
Senate investigations reported that from 1948 to 1953 the number of
cases coming before the courts jumped from 300,000 to 435,000. Only
ten percent of this increase could be attributed to the enlarged juve-
nile population. More staggering was the projected estimate that
in 1960 785,000 boys and girls between the ages of ten and eighteen
would be processed through the courts annually. Since only one out
of every three offenses is reported to come before the courts, some
two million youths will transgress the law in 1960.73 Faced with this
onward march, testimony and evidence was gathered on crime comics
and their relation, if any, to this growth.

THE TESTIMONY - NON-PSYCHIATRIC

Professional opinion on the question of the causal connection
between youth offenses and crime comic books is procured from both
psychiatric authorities and from police or other institutional personnel
whose job it is to handle persons charged with transgressing the law.

72. H.R. Rep. No. 2510, 82nd Cong. 2d Sess. (1952). Cf. S. Rep. No. 62, 84th
Cong. 1st Sess. 11 (1955).

73. S. Rep. No. 61, 84th Cong. 1st Sess. (1955). A few figures will also serve
to point out the gravity of the offenses: In 1952, 70% of all automobiles
stolen were stolen by boys or girls under 17 years. In the same year 37% of
all persons arrested for robberies were under 21. 35% of all arrests for rape
were of persons under 21. Id. at 3.
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Most comprehensive among the surveys of the opinions of public offi-
cials is that made by the Senate Committee in 1950. 74 Opinions were
solicited in reference to two questions: (1) the relationship between
the reading of crime comics and juvenile delinquency, and (2) whether
the official believed that delinquency would decrease if crime comics
were not readily available to children. An analysis of the letters received
from sixty-two responding officers reveals the greatest diversity of
opinion on both questions. Answers span from an absolute "no" to
an absolute "yes," with various peculiar shades in between. Frequently,
letters were inconsistent, and clearly not well considered. A good many
answers were given hesitatingly, and few reflected any concentrated
study of the problem.

Professional psychiatric personnel are no less unsettled in their
views on this same issue. Undoubtedly the leading protagonist in
the argument against the crime comic is Dr. Frederic Wertham, whose
book, Seduction of the Innocent,75 caused much discussion among

people concerned with the problem. Unequivocably he states that
"without any reasonable doubt, and without any reservation, comic
books are an important contributing factor in many cases of juvenile
delinquency." 76 He argues that "[t]he contempt for law and police
and the brutality of punishment in comic books is subconsciously
translated by children into conflict with authority and they develop
a special indifference to it."'7 The "[c]onstructive and creative forces
in children are channeled by comic books into destructive avenues.
Trust, loyalty, confidence, solidarity, sympathy, charity, compassion
are ridiculed. Hostility and hate set the pace of almost every story.78

74. U.S. Congress, Senate, Committee To Investigate Crime, Juvenile Delinquency
(1950).

75. Wertham, Seduction of the Innocent, 1954. Director of the Lefargue Clinic
in New York, Dr. Wertham has had many opportunities to observe children
who have been referred there for mental treatment. His open attacks on the
comic book began to attract public attention in 1948, when he was quoted as
saying that they "in intent and effect, are demoralizing the morals of youth.
They are sexually aggressive in an abnormal way. They make violence allur-
ing and cruelly heroic. They are not educational but stultifying." Crist,
Horror in the Nursery, Collier's, March 27, 1948, p. 22.

76. Hearing Before the Subcommittee To Investigate Juvenile Delinquency, 83rd
Cong. 2d Sess. p. 83 (1954).

77. Wertham, op. cit. supra, note 75, at 148.
78. Id. at 92. Wertham also charges that comic books cause an ethical confusion:

"When I described how children suffer in their ethical development through
the reading of comic books, the industry countered by pointing with pride to
the 'moral' lessons imprinted on many crime comics, that 'crime does not
pay'. . . The slogan . . . is not moral, but highly immoral. . . . Great harm
has been done by teaching children that they should not play hookey, that
they should not steal or lie, that they should not hit girls. . . . -because
it 'doesn't pay!' I have seen many children who were confused by this vicious
crime-comic-book morality. The reason why one does not hit girls, even
if comics have made it so attractive, is that it is cowardly and that it hurts
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The contrary view is expressed also by psychiatrists of much repu-
tation. Generally, by these it is denied that crime comics contribute to
juvenile delinquency, 79 that certainly they do not adversely affect the
mind of a normal child.8 0

While the testimony of some psychiatric personnel who discredit
any connection between the reading and the acting may or may not
be impeached by their pecuniary interests in the continued distribu-
tion of such material, 8 ' it should also be said that the general tenor
of Wertham's writings indicate more than a wholly objective analysis.
He seems to have been sparked by a burning dislike for horror comics,
with the result that overemphasis was placed on the factor of crime
comic reading as the cause, or major cause, of the examinee's delin-
quency problems. Not all delinquents can have their trouble traced to
comic book reading, and assuming that it is true that crime comic
reading can be demonstrated to be a contributing cause to some youth's
delinquency, there is much to be said for the argument that such
a cause can only be minor. Surveys show that most American youths
indulge in reading crime comics, among others; yet, only a small frac-
tion of this reading audience ever encounters delinquency difficulties
with the law, and of these, the causes are numerous.

Studies of the etiology of juvenile delinquency have infrequently
discussed the problem of crime comics per se.82 From the books, peri-
odicals, and testimony which have been examined, the conclusion seems
inevitable that juvenile delinquency is a problem with many more
causes than the impact of reading material. That there is some influ-
ence might be conceded by most; but it is far too speculative to war-
rant tampering with restrictions on unrestricted expression.

It is quite possible that in some jurisdiction anti-comic book legis-
lation will find its way into the statutes. In such an event, it is not.
at all certain that the statute, should it not be fatal either as a prior

them; the reason why one docs not steal or break into stores is that that is
not how one lives in a civilized community; that whether crime pays or
does not pay, it is not what a decent person wants to do. That should be
the lesson for children." Id. at 98.

79. Letter of Lauretta Bender to Senator Estes Kefauver, August 18, 1950, printed
in report supra note 74, at 182.

80. Frank,, Comics, Radio, Movies-and Children, Public Affairs Comm., Pamphlet
No. 148 (1949).

81. Senate inquiry revealed that those testifying in favor of crime comics on the
issue of their harmfulness were in most cases contracted by publishers to
endorse their crime comics. See Hearings, supra note 76, at 157, and U.S.
Congress report, supra note 74, at 128, 151, 165.

.82. Barron, The Juvenile in Delinquent Society, 1954. For other expressions of
professional opinion on the subject, see Wertham, The Psychopathology of
Comic Books-A Symposium, 2 Am. Journ. of Psychopathology 472 (1948);
Hoult, Comic Books and Juvenile Delinquency, 33 Social. Soc. Res. 279 (1949).
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restraint or as too vague, would not be upheld. The decisive element
would be the degree of deference the Court would give to the legislative
judgment that it was necessary to regulate crime comics to control juve-

nil delinquency. This is very much an open question, particularly
in view of the Dennis decision.8 3 What result would be reached is,
of course, uncertain, except perhaps for the bastions of free speech
and press, Justices Douglas and Black. It would be of importance to
consider the effectiveness of other methods of control, such as the

pressure of private organizations,8 4 anti-tie-in-sale legislation,15 or
the industry's self restraint.8 6

CONCLUSION

The regulation of crime comic books embraces policy problems of

a magnitude deserving the most careful consideration. Society demands,
and properly so, measures necessary to preserve and protect the health
and welfare of its younger members. But its interest in the greatest
possible freedom from invasion of free speech and press militates

against any regulation even of comic books, however valueless they
be. For this reason, and in view of the inclusiveness and lack of
evidence in respect to the relation between juvenile behavior and
children's reading habits, it would appear that legislation, though
unobjectionable from other points of view, e.g. vagueness, should
not be upheld. Under no circumstances ought a system of prior
restraint be held constitutional. Perhaps the wisest way to combat
undesirable social elements, especially when legislative control would
impose restraints upon paramount civil rights, is by means of a counter-
movement engineered by private organizations effectively operating

to produce results.

83. See Richardson, supra note 70.
84. See Twomey, The Citizens' Committee and Comic Book Control: A Study of

Extra-Governmental Restraint, 20 LAW & CONIFMP. PROB. 621 (1955).
85. See Note, Regulation of Comic Books, 68 HARV. L. REv. 489 (1955) ; Twomey,

supra note 84, at 628.
86. For the difficulties with this method, such as defection, see S. Rep. No. 62, 84th

Cong. 1st Sess. 30 (1955).
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