
THE GEORGIA INDUSTRIAL LOAN ACT:
AN ANALYSIS

By GEORGE E. SALIBA*

It is too early to attempt an evaluation of the Georgia Industrial
Loan Act which became effective May 4, 1955,1 from the viewpoint
of its efficacy in eliminating the conditions that were possible and
existed under the several loan laws in force prior to its passage. 2

Since no decisions involving application or construction of the new
Act have been rendered by our appellate courts-that is, none of
which the writer is aware-the opinions expressed herein with respect
to the various provisions of the Act must of necessity be made without
citation to judicial authority relating directly thereto.

Almost everyone interested in the subject, particularly members of
the legal profession and those engaged in the business of lending
money, are familiar with the violent opposition to the bill put forth
by a determined and militant minority during its process of enact-
ment in the General Assembly.3 They are equally familiar with the
criticism that has been directed at particular phases of the Act by

some of those who opposed it and by the press since its passage. Al-
though there were abundant threats and predictions that the 1956
session of the General Assembly would certainly be confronted
with bills for revision of this new loan law, that session has convened
and adjourned, but it does not appear that any serious or major
attack against the Act ever developed.

The discussion which follows will consider the Act under four
principal divisions :(1) its general scope and purpose, (2) its rate
structure, (3) its credit insurance provisions, and (4) other significant

provisions.

GENERAL SCOPE AND PURPOSE

Clearly apparent in the statute is a legislative intent to make uniform
throughout the State enforcement in fact, as well as in theory, of the
law governing small loans. Prior to the effective date of the new

* Member Macon Bar; LL.B., 1952, Walter F. George School of Law, Mercer Uni-

versity; Member American and Georgia Bar Associations.

1. Ga. Laws 1955, Jan.-Feb. Sess., p. 431, GA. CODE ANN. c. 25-3 (Supp. 1955).
2. For a discussion of the conditions and statutes referred to, see Saliba, Small

Loans Under Georgia Laws, 3 MERCER L. REv. 227 (1952).
3. An excellent article by Randolph W. Thrower of the Atlanta Bar narrating in

detail the stormy legislative history of the Bill appears in 9 PERSONAL FIN. LAW
QTLY. REP. 33 (1955).



MERCER LAW REVIEW

Act small loan businesses existed and were licensed under three
separate and distinct laws. 4

1. Ga. Code, c. 25-2 (1933), relating to the business of making
loans on personal property or buying wages or salaries, which pro-
vided for licensing and supervision only by local authorities. So-called
loan-sharking, though not legally permissible by its provisions, was
nevertheless widespread by licensees thereunder. Doubtless this was
due to lack of supervision and enforcement by the local authorities.

2. Ga. Code, c. 25-3 (1933), this being the law permitting loans
not in excess of $300.00 and the charging of interest at the rate of
one and one-half per cent per month on unpaid balances (sometimes
referred to as the Russell Sage type of small loan act). It seems that
the chief criticism directed at this law was that the interest rates per-
missible thereunder rendered it impracticable for legitimate lenders
to operate at a fair profit, practically no other charges by the lender
being permitted. It provided for centralized licensing and supervision
by the State Superintendent of Banks, but only one or two businesses
in the entire State applied to be licensed under this chapter in recent
years.

3. Ga. Code, c. 16-1 (1933), relating to building and loan associa-
tions, including, as defined therein, "other like associations." Licensees
operating pursuant to this chapter were authorized to lend money at
a rate of eight per cent interest per annum for the entire period of
the loan, not to exceed 12 months if secured by personalty; and to
sell interest-bearing investment certificates issued by the licensee,
taking therefor the borrower's note repayable in monthly or other
periodic instalments on which interest was chargeable up to eight
per cent per annum for the entire period of the note. A charge for
credit investigation also was permitted.

The new Act repealed in their entirety Code Chapters 25-2 and
25-3. It also struck from Chapter 16-1 the words "other like associa-
tions" and the definition of same "so that such 'other like associa-
tions' shall not be authorized to operate under said chapter." 5

While it is manifest that the Act is intended to govern and regu-
late generally and uniformly throughout the State the business of

4. For a more complete discussion of these laws, see article referred to in n. 2,
supra.

5. Sec. 22 (a), (b) and (c) of the Act. Although Chapter 25-2, governing the
business of salary and wage buying, has been repealed by the new Act, there
is nothing in the latter expressly prohibiting the assignment of salaries and
wages. And see GA. LAWS 1952, p. 225, GA .CODE ANN. § 85-1803 (1955 Rev.).

6. In Sec. 5 of the Act. GA. LAWS 1955, p. 438, GA. CODE ANN. § 25-305 (Supp.
1955). Query, whether private (unincorporated) banks may be licensed to
operate under this Act.
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THE GEORGIA INDUSTRIAL LOAN ACT

making loans not exceeding $2,500.00 for a period of two years or
less, certain enumerated classes of business" are expressly made exempt
from its provisions. These are: "banks, trust companies, real estate loan
or mortgage companies, Federal and Georgia building and loan asso-
ciations not including 'like associations' organized pursuant to Sec-
tion 16-101 of the Code . . . , credit unions and pawn brokers," and
persons making loans at eight per cent simple interest per annum.
Unfortunately, however, the term "real estate loan or mortgage com-
panies" is not legislatively defined in the Act. Viewing the Act as a
whole, it appears to the writer that the General Assembly did not
contemplate real estate loans being made under this Act as an appre-
ciable or major part of a lender's business. Certain it is that if
the General Assembly did envision loans secured by real estate en-
gaged in as the principal part of a lender's business, it would not have
exempted "real estate loan or mortgage companies."

On the other hand, and particularly in the absence of a specific
definition of the term "real estate loan or mortgage companies," there
is nothing found in the Act which fairly can be construed as pro-
hibiting a licensee from making a loan at the rate of interest and
fees allowed by the Act even though the loan is secured by real prop-
erty. But in making such a loan, the conclusion seems demanded that
the lender may not charge the borrower for the cost of examining
the title to the real property.7

Unlike the old small loan law8 which placed licensing and super-
visory authority in the Superintendent of Banks, the new law creates
the office of Georgia Industrial Loan Commissioner, and designates
the Comptroller General of the State ex officio the Industrial Loan
Commissioner. 9 It also creates an "advisory board" 10 consisting of
five citizens appointed by the Governor. As the name implies, the
duties and functions of the advisory board is to "advise the Commis-
sioner in the promulgation of rules and regulations and in the per-
formance of his duties under this Act." The ultimate administrative

7. See GA. LAWS 1955, p. 442 § 16, GA. CODE ANN § 25-316 (Supp. 1955), which
reads: ". . . No licensee shall charge, contract for or receive any other or further
amount in connection with any loans authorized by the Act, in addition to those
hereinbefore provided, except the actual lawful fees paid to a public official or
agency of the State for filing, recording, or, on loans over $100.00 the amount of
the lawful premiums, no greater than such fees, actually paid for insurance
against the risk of non-recording or releasing any instrument securing the
loan; the court costs and attorney fees authorized by law incurred in the
collection of any contract in default; and the actual and reasonable expense
of repossessing, storing, and selling any collateral pledged as security for any
contract in default."

8. GA. CODE c. 25-3 (1933)
9. Sec. 6, GA. CODE ANN § 25-306 (Supp. 1955).

10. Sec. 6 (b), GA. CODE ANN. § 25-306 (b) (Supp. 1955).
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MERCER LAW REVIEW

power to license, issue regulations for and to supervise and regulate
businesses under the Act, however, is vested in the Commissioner.

By the provisions of Section 56-101 of the Code of Georgia (1933),
which create the Insurance Department of the State of Georgia a
department within the office of the Comptroller General, the Comp-
troller General is also designated Insurance Commissioner of the
State. Thus we now have the three principal offices of Comptroller
General, Insurance Commissioner, and Industrial Loan Commissioner
vested in a single individual in this State. Since in recent years there
has been a notable trend in small loan laws of various States, as is the
case in the Georgia Industrial Loan Act, to permit the charging for and
issuance of credit life, health and accident insurance in connection
with loans, it might be argued that it is natural and conducive to
more effective regulation, control and supervision that the Insurance
Commissioner's office and that of the Industrial Loan Commissioner
should be exercised by the same individual. The merits of that argu-
ment are not considered within the scope of this article.

Except for the right of appeal to the superior court in the county
of the aggrieved person's (licensee's) residence within 30 days from
entry of a final order by the Commissioner, his decisions in granting,
refusing, revoking or suspending a license or having reference to any
other matter properly within the scope of the duties and powers
conferred upon him by the Act are conclusive. 1 Nor may the superior
court reverse or set aside a decision or order of the Commissioner
unless it is found that (a) the Commissioner acted arbitrarily or
in excess of his powers; (b) the order or decision was obtained by
fraud; (c) there is not sufficient competent evidence in the record
to warrant the Commissioner in making the order or decision com-
plained of; or (d) the order or decision is contrary to law.1 2

It is apparently the intent of the statute that the review by the
superior court shall not be a de novo proceeding,13 but it is hardly
conceivable that in a case, for example, where the aggrieved party is
contending that the order or decision of the Commissioner was ob-
tained by fraud, the superior court would be precluded from consid-
ering evidence extrinsic of the record made in the administrative
hearing.

11. Sec. 13, GA. CODE ANN. § 25-313 (Supp. 1955).
12. Id.
13. The pertinent provision (found in Section 13) reads: "The cause so appealed

may thereupon be brought on for a hearing in either term time or vacation
before said Superior Court upon such record by either party on 10 days written
notice by the Court .... " (Italics supplied.)
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Further appeal from the judgment of the superior court is pro-
vided for in the Act. 14

An annual license fee of $200.00 for each place of business is
required of each licensee; 15 and in cases of initial application for a
license, there is required an additional fee of $50.00 to cover cost of
examination of the applicant as to his "financial responsibility, char-
acter, and general fitness . . . to command the confidence of the
public and to warrant a belief that the business will not be operated
unlawfully or improperly .... .16

Action by the Commissioner to grant or deny an application for a
license is required of him within thirty days; each rejection to be in
writing stating his finding of facts.17

All records necessary to determine whether a licensee is complying
with the provisions of this law must be retained for a period of "at
least four years after making the final entry therein."' i s Section 11,
which provides for examination of the books, accounts, papers, etc.
of any person falling within the embrace of this statute, also empowers
the Commissioner to subpoena witnesses, books, accounts and other
records for examination, investigation or hearing, and, "in the discre-
tion of the Commissioner," the expense thereof may be imposed upon
the person being examined or investigated "subject to review by the
Superior Court under Section 13." It seems from a reading of Sections
I1 and 13 of the Act that in the event that a licensee who is being
examined and, "in the discretion of the Commissioner," is charged
with the costs of such examination, however innocent he may be of any
alleged or suspected violation of the Act or regulations issued there
under, the licensee may not be relieved of such penalty of costs except
by appeal to the superior court. This seemingly arbitrary discretion
given the Commissioner to tax the costs against the person being
investigatd, even though that person (licensee) should be found
completely innocent of any violation or wrongdoing so as not to
warrant an appeal to the superior court, except with respect to the
costs, does not accord with a sense of fairness. This is probably due
to an oversight in the drafting of the Act. To guard against abuse
in the exercise of such discretion as to charging of costs of examina-
tions or investigations, Section 11 should have provided a mandatory

14. Sec. 13, GA. CODE ANN. § 25-313 (Supp. 1955).
15. Sec. 9, GA. CODE ANN. § 25-309 (Supp. 1955).
16. Secs. 7, 8, GA. CODE ANN. §§ 25-307, 25-308 (Supp. 1955).
17. Sec. 8, GA. CODE ANN. § 25-308 (Supp. 1955). The effect of the Commissioner's

failure to act on an application within thirty days is to grant the application.
18. Sec. 10, GA. CODE ANN. § 25-310 (Supp. 1955).
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exception from such charges in those cases where no evidence of viola-
tion or wrongdoing is found.

Section 12 provides for hearings before the Commissioner upon
ten days written notice to show cause why a contemplated action,
such as revocation or suspension of a license, etc., should not proceed.
While Section 12 expressly provides that "no suspension, revocation,
relinquishment or expiration of any license shall invalidate or impair"
the legality of preexisting contracts or prevent their enforcement or
collection, Section 20 unqualifiedly declares: "any loan contract made
in violation of the Act shall be null and void." (Italics supplied.)
Section 20 represents a departure from the general interest and usury
law (Chapter 57-1 of the Code) and Chapters 16-1 and 25-2 (the
last-named chapter now repealed) for violations of which the penalty
caused forfeiture of all interest. The new statute follows the drastic
penalty contained in the now repealed Chapter 25-3 (the old small
loan law) in causing a forfeiture of the principal as well as the inter-
est and other charges. Wilfullness or intent to violate seems not to be an
essential element to render void a contract if in making the same
under the Industrial Loan Act its provisions are violated.

Construing strictly the word "made" in the above quoted portion
of Section 20, it would appear that a violation committed not in
connection with the "making" of the loan contract, would not render
the entire contract void, but such violation properly might subject
the offender to a suspension or revocation of his or its license. It is
to be noted also that Section 20 makes certain specified violations
criminally punishable as misdemeanors. 19

Misleading or deceptive advertising with regard to rates, terms,
or conditions of loans is prohibited by Section 14. As additional aid
to the borrower in providing him with all pertinent information
relating to his loan, it is required by Section 19 that the borrower be
furnished a statement in English showing: (a) date and amount of the
loan, (b) schedule of the payments or description thereof, (c) the
type of security given for the loan, (d) the licensee's name and address,
(e) the actual cash advanced to or on behalf of the borrower, (f) the

amount of each class of insurance carried and premiums paid there-
for, and (g) the amount of interest and fees charged. It would be

19. Codified as § 25-9903, GA. CODE ANN. (Supp. 1955), Section 20 of the Act
reads: ". . . Any person who shall make loans under the provisions of this
Act without first obtaining a license or who shall make a false statement
under oath in an application for a license hereunder, or who shall do business
while the license of such person under this act is finally suspended or revoked,
or who shall knowingly charge, contract for, receive and collect charges in excess
of those permitted by this Act shall be punished as for a misdemeanor. Any
loan contract made in violation of this Act shall be null and void."
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difficult to imagine any valid objection to the foregoing provisions
of Section 19. Certain it is that the harassing difficulties experienced
by attorneys in seeking to learn the facts of a particular loan trans-
action in order to be able to advise a client whether the client does
or does not have a legitimate grievance in a given case will be greatly
alleviated if the requirements prescribed by Section 19 are enforced.
The same section also requires that a receipt be given for each pay-
ment made by the borrower.

RATE STRUCTURE

Comments and criticism relating to the rate structure (fees and
interest and insurance that may be required) under the Act have
ranged from such descriptive terms as "fair" to "legalized exploita-
tion." Lenders generally, and especially those who, under the former
laws were operating in compliance therewith, acknowledge that by
comparison their operations under the new Act are substantially more
profitable.

In large measure, the rate structure seems to have been influenced
by the rates permitted building and loan associations, 20 and, formerly,
"like associations." Upon examination, however, important differences
are apparent.

By Section 15 of the Industrial Loan Act a licensee may lend any
amount not in excess of $2,500 for a period of two years or less, and
may charge the borrower:

(a) Interest at the rate of eight per cent per annum "of the face
amount of the contract, whether repayable in monthly or other peri-
odic installments," and if the loan contract is repayable in 18 months
or less, such interest may be deducted in advance. On longer term
contracts the interest must be added to the principal amount of the
loan. The section also provides: "On all contracts, interest or discount
shall be computed proportionately on equal calendar months."

(b) Subsection (b) of Section 15 permits the charging, in addition
to the interest above described, a fee for making the loan at a rate of
$1.00 plus eight per cent of the first $600.00 of the "face amount of
the contract," plus four per cent of the excess.

Obviously aimed at pyramiding of fees by the device of extremely
short-term contracts followed by a series of new loan contracts the
proceeds of which largely are used to pay or apply on the previous
contract and thus earn a fee on each such renewal, subsection (b) of
Section 15 contains a proviso which prohibits the charging of such
fee on "that part of a loan which is used to pay or apply on a prior

20. GA. CODE ANN. C. 16-1 (Supp. 1955).
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loan or installment of a prior loan from the same licensee to the same
borrower made within the immediately preceding six months . . .;
however, if the loan balance is $100.00 or less, the said period shall
be 2 months, not 6 months . . ."

It has been thought by some that the above quoted provision was
intended to prohibit the existence of more than one loan contract
between the same lender and the same borrower at the same time.
Such a construction of subsection (b) of Section 15 can hardly be sus-
tained. It may be true that a lender would not be authorized to split
a loan into two parts and make two separate contracts contemporan-
eously with the same borrower for the purpose of earning a larger
fee-the intent to circumvent the letter or spirit of the statute being
the paramount consideration in deciding whether such two contracts
would be permissible. But it does not follow that a second loan by
the same lender to the Same borrower may not be contracted during
the existence of an earlier loan contract, and to charge the maximum
interest and fee allowed by the Act, if the second loan is made bona
fide with no intention to violate the letter or spirit of the Act, and
if no part of the new loan money is used to pay or apply on the
prior existing loan or instalment of the same.

Expressly preserved without impairment and made applicable to
loans under the Industrial Loan Act 21 are Sections 57-117 and 57-9901
of the Code which prohibit and make punishable as a misdemeanor
the charging or exacting by any device whatever interest in excess of
five per cent per month. The maximum rates of interest and fee as
prescribed in Section 15 of the Act are therefore inapplicable in
cases of short-term loans where the interest and fee computed at such
maximum rates result in aggregate charges in excess of five per cent
per month for the period of the loan. For the purpose of this limita-
tion, the law clearly contemplates that the "fee" charged for making
the loan is to be construed as being in the nature of "interest."

Implementing this provision in the Act, the Commissioner issued
a memorandum setting forth specifically how such interest and fee
must be computed on a pro-rata reduction basis so as to stay within
the five per cent per month limitation.22

21. GA. LAWS 1955, p. 440 § 15 (b), GA. CODE ANN. § 25-315 (b) Supp. 1955).
22. Memorandum dated September 1, 1955, which prohibits the use of a pre-

pared chart or other method whereby the five per cent per month limitation
is computed solely against the eight per cent per annum interest before
being applied to the loan fee. The memorandum provides in part: "The 5%
per month limitation shall apply pro-rata to the interest and the loan fee
factor. Example:
"$30.00 loan for 3 months-

Charges outlined in the Act:
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Premiums charged for the various classes of credit insurance, how-

ever, are with equal clarity of language declared not to constitute

interest and therefore would not be considered with respect to the

five per cent per month limitation on short-term loans.23

While the five per cent per month limitation obviously is intended

to apply whether the short-term is one by agreement in the making

of the loan, or whether it occurred by reason of prepayment of the

loan before maturity, the practical effect and the consequences de-

creed by the law (in cases of violation) would not be the same in

both instances. In the second instance (where the short term occurs

by reason of prepayment of the loan, the prepayment not having

been contemplated nor anticipated in the making of the loan con-

tract), the borrower, in case of failure or refusal on the part of the

lender to refund the excess charges consequent upon prepayment of

the debt, would be entitled to sue for and recover the same. This
would be true not only with respect to the five per cent per month

limitation, but also with respect to any overpayment of interest where

the overpayment or unearned portion of interest is due to prepay-

ment of the loan before maturity.24

In the first instance (those cases where the excessive charges or

other violation of the Act occur in the making of the contract) the

entire loan contract "shall be null and void," 25 thus subjecting the
lender to the drastic penalty of the loss of principal as well as interest.
As noted earlier in this article, it would seem from the language of

Section 20 that a loan contract under the Act would not be rendered
void and unenforceable because of violation of its provisions unless

such violation occurred in the making of the loan contract.
In addition to interest and fee for making the loan, the lender,

by subsection (c) of Section 15, is permitted to charge and collect

Interest at 8% per annum for 3 months $ .60
Amount of Loan $30.00
Loan fee of 8% 2.40
Loan fee of $1.00 1.00

$ 4.00
"Maximum charges permitted under 5%

month limitation $ 3.00
"8% interest reduced on pro-rata basis $ .45
Loan fee of 8% - $2.40 reduced pro-rata 1.80
Loan fee of $1.00 reduced pro-rata .75

$ 3.00"

23. GA. LAWS 1955, p.
4 4 1 

§ 15 (c), GA. CODE ANN. § 25-315 (c) (Supp. 1955).
24. Section 17 gives the borrower the right at any time "to prepay all or any part

of the unpaid balance to become payable under any installment contract,"
notwithstanding any provisions to the contrary in the contract.

25. GA. LAWS 1955, p. 444 § 20, GA. CODE ANN. § 25-9903 (Supp. 1955).
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from the borrower premiums actually paid or to be paid for insurance
against risk of loss of tangible personal property securing the loan,
and for credit life, health and accident insurance, subject to conditions
and limitations to be discussed in the next division of this article.

Interest and fees, according to the language of the Act, are com-
puted at the specified percentages "of the face amount of the contract."
While the phrase, "face amount of the contract," is not defined in
the Act, it would require a somewhat strained construction to contend
that it means the same thing as "amount of money loaned;" and much
less does it seem that the General Assembly intended that meaning
because the phrase used in the Act is so patently inapt as compared
with the clear and unambiguous words "amount of money loaned,"
which the General Assembly so easily could have used. Giving to the
phrase, "face amount of the contract," its ordinarily accepted and
literal meaning, it would refer to the amount expressed in the note
or other instrument which the borrower has obligated himself to pay.
That being so, the lender is faced with the somewhat anomalous situ-
ation of computing interest and fees on a "face amount of the con-
tract" before the component elements thereof (principal, interest,
fee, etc.) are aggregated to form the sum which finally appears as
the "face amount of the contract." This would seem to be a com-
pounding of interest.

In practice, however, this anomaly is no serious impediment because
the licensee generally uses a set of charts showing interest and fees
allowable on face amounts of notes for various sums which may be
keyed to the amount of each monthly payment to be made by the
borrower, or to the amount of cash to be delivered to the borrower
after deducting in advance the charges for interest, fee, and insurance;
except, of course, where the loan contract is repayable over a period
of more than 18 months, the interest may not be discounted in advance,
but must be added to the principal amount of the loan.

CREDIT INSURANCE

Prior to enactment of the Georgia Industrial Loan Act, no express
provision seems to have been embodied in any of the loan statutes then
in force authorizing or purporting to regulate or limit the type or
amount of insurance required to be purchased and paid for by the
borrower in connection with loans. In a comparatively recent enact-
ment, the Insurance Unfair Trade Practices Act,26 a legislative gesture
was made towards recognition in this State of the propriety of requir-
ing the borrower to furnish insurance in connection with loans.

26. Ga. Laws 1950, p. 326, § IV (10) GA. CODE ANN. § 56-404 (10) (1955 Rev.).
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That statute, though not a loan law, incorporates among its provisions
regulating generally trade practices in the business of insurance a
prohibition relating to loans. Section IV (10) of that statute condemns
the practice of "imposing as a condition . . . to the granting of or an
extension of a loan which is to be secured by . . . property . . . that
the insurance or any renewal thereof to be issued on said property
as collateral to said sale or loan, shall be written through any particu-
lar insurance company or agent; . . ."

It is believed that there is nothing in the Industrial Loan Act which
conflicts with the above quoted provision of the Insurance Fair Trade
Practices Act. It would therefore seem that the provision would be
applicable to insurance to be issued on property pledged as collateral in
connection with loans made under the Industrial Loan Act. The prac-
tical effect, however, of the above quoted portion of the Insurance Fair
Trade Practices Act is virtually ineffectual because the borrower
almost never chooses to make the selection of the insurance company
from whom the coverage is to be procured; and if the lender, as is
frequently the case, is an issuing agent for an insurance company,
the borrower is quite content to look no further because (a) of the in-
difference or lack of knowledge on one part of the borrower
concerning insurance companies and their agents who write in-
surance; and (b) the borrower wishes to give added inducement to
the lender to make the loan by allowing such lender to serve as the
insurer's policy writing agent and thus earn the usual commission
therefor.

That credit risk insurance may legitimately be required, also means
that it can be and has been employed as a cloak or cover-up for usuri-
ous interest charges. Where the credit life insurance, or insurance
against loss or destruction of the property given to secure the loan
bears no reasonable relationship to the size or period of the loan or
to the value of the property pledged as collateral, a purpose to evade
the usury laws might be inferred.27

Over vigorous opposition before its final passage, the General
Assembly retained in Section 15 (c) of the Industrial Loan Act an
express declaration that insurance premiums paid under and pursu-
ant to the Act "shall not constitute interest." While this provision
in the Act would not bar an inquiry into the facts in a particular
case to ascertain whether excessive insurance charges were being
exacted as a subterfuge for usurious interest, it would seem to protect
a licensee against such inquiry if the insurance charged for is within

27. Peebles v. State, 87 Ga. App. 649, 75 S.E.2d 35 (1953). Cf. Sledd v. Pilot Life
Ins. Co., 52 Ga. App. 326, 183 S.E. 199 (1935), and authorities there cited.
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the kind and amount allowed by the Act and the regulations promul-
gated thereunder. Section 15 (c) authorizes a licensee to accept and
require of the borrower insurance (a) against "substantial" risks or
loss of "tangible property" pledged to secure the loan, (b) life insur-
ance on the life of the principal obligor on the contract, and (c)
insurance on the health of and against accident to such principal
obligor.

Section 15 (c) also expressly permits a licensee, who is otherwise
qualified with the Insurance Commissioner of Georgia, to write the
insurance policy sold in connection with a loan, and permits him
to receive, and the insurance company to pay him for doing so,
a fee or commission which must be reasonable in relation to the
transaction and which in no event must exceed fees or commission
"customarily paid within the industry where comparable insurance is
sold in a transaction not involving credit as determined by the Com-
missioner and the advisory board." Similar or comparable provisions
are to be found in the small loan laws enacted in recent years in
other states.2 8 The trend in recent small loan legislation is to give
increased recognition to credit insurance in connection with loans.

While subsection (c) of Section 15 purports to place a ceiling
as to the premium rates and the amounts of insurance that may be
required of the borrower, the power and direction to promulgate
specific premium rates and amounts of insurance are delegated to
the State Insurance Commissioner whose duty it is to limit the
amount of life, health and accident insurance so as not to exceed
"the amount of the loan, including charges," and to limit premiums
to rates "reasonably based upon reliable actuary experience and
sound insurance practice."

Pursuant to the power and direction thus given him, the Commis-
sioner has adopted and promulgated a set of rules and regulations,
the effective date of which coincided with the effective date of the
Act-May 4, 1955, and which has since been amended.2 9 The kind

28. California-CALIF. FIN. CODE c. 3, art. 2, § 22452 (eff. Sept. 22, 1951).
Florida-Fla. L. 1941, c. 20728 § 7, FLA. STAT. ANN. § 516.20; Florida Consumer
Finance Act. Sec. 3, FLA. STAT. ANN. C. 519 (1949).
Louisiana-La. L. 1952, Act. No. 169, Sec. 1, LA. R.S. § 6-576 et seq. (Supp.
1954).
Missouri-S. B. No. 78, approved May 8, 1951.
Nebraska-NEBR. L. 1941, c. 45, amended, L. B. No. 280, 1953, R. S. § 45-139
(1943).
Ohio-Ouio GEN. CODE § 8624-65 (H.B. No. 49, approved April 16, 1943).
Oklahoma-OKLA. STAT. ANN., Tit. 15, §§ 280.1 - 280.29 (Perm. Ed.).
South Dakota-S. B. No. 349, approved March 16, 1953.
Wyoming-Enrolled Act. No. 52, approved Feb. 21, 1953.

29. OFFICIAL PUBLICATION No. 27719, Part 1, may be procured from the office
of the Industrial Loan Commissioner.
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and maximum amount of insurance and premium rates that may be
issued and charged for as prescribed by the amended rules and regu-
lations of the Commissioner are shown in the following table.

The growth of the volume of credit insurance inevitably has focused
legislative attention upon such abuses as excessive premium rates which
enabled the insurer to pay the lender-insurance agent writing the poli-
cies a higher rate of commission than ordinarily was paid for similar
insurance written where no loan was involved; issuing policies with
such limitations or exclusion clauses that the borrower in some cases
received virtually no protection thereunder; writing policies in
amounts and for periods of time which bore no reasonable relation
to the amount or life of the loan; etc.

While there are some who deplore the practice of requiring life,
health and accident insurance in connection with loans, on the theory
that it is a cleverly designed means of obtaining a larger return to
the lender and therefore a device to increase indirectly the interest
yield, the fact remains that many, if not most, borrowers rely entirely
upon their health and ability to work and earn in order to repay bor-
rowed money. Should death befall them without such life insurance,
their families are left with the burden of paying the debt or losing the
property which secures the loan. Should the misfortune be serious or
prolonged illness, then they not only are expected to continue their
loan payments at a time when their wages are interrupted, but they
also face medical bills which may be staggering. Since credit insurance
has become so widely practiced, greater is the reason for regulating
and supervising it by law.

OTHER SIGNIFICANT PROVISIONS

Incorporated into this law is an express provision allowing the
imposition of late or delinquent charges on past due instalment pay-
ments. 30 This provision apparently is an innovation in our statutory
law covering small loans, although it is time honored in actual practice.
The late or delinquent charge permitted may be collected only once
and may not exceed five cents "for each $1.00 of any instalment which
is not paid within five days from the date such payment is due."

The right of a borrower to prepay all or any part of a loan without
penalty as to interest, regardless of any provision to the contrary in
the contract, is to be found in Section 17 of the Act.al Where such
prepayment is made, however, the lender is not required to refund
any part of the fee charged for making the loan except in those cases

30. Ga. Laws 1955, p. 442, § 15 (d) GA. CODE ANN. § 25-315 (Supp. 1955).
31. Ga. Laws 1955, p. 443 § 17, GA. CODE ANN. § 25-317 (Supp. 1955).
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MERCER LAW REVIEW

where the prepayment shortens the life of the loan to such extent that if
no part of the fee is refunded the total charges for interest and fee re-
tained by lender would violate the five-per-cent-per-month charges con-
demned by Sections 57-117, 57-9901 of the Code, which is preserved
and made applicable to this Act by Section 15 (b) thereof. 32

Should there be any insurance charged or paid for in a loan contract
which is paid before maturity, the borrower is entitled also to a
refund of the unexpired insurance premium unless, as he has a right
to do, the borrower elects to keep such insurance in force for the
balance of the policy period, with all rights thereunder transferred
to him and his assigns.33

At the extraordinary session of the General Assembly, held in June,
1955, there was enacted an amendment to the Georgia Industrial Loan
Act so as to impose a gross receipts tax of three per cent upon all fees,
interest, insurance premiums, and any other charges collected over
and above the amount of money actually advanced to the borrower.3 4

Facing a possibility that this tax measure as passed might be invalid
on the ground of being discriminatory, the Governor, under Section
40-205 of the Code, suspended collection of the tax except as it applied
to total interest collected. This action of the Governor was approved
and ratified by the 1956 session of the General Assembly and the 1955
act imposing the three percent gross receipts levy was amended so
that it would apply only to the total amount of interest collected by
the licensee under the Industrial Loan Act.35

CONCLUSION

The conclusion seems warranted that the charges allowed by the
Act, when considered in conjunction with those permitted for the
several kinds of credit insurance, are very liberal, and, by reason of
the non-refundable fee, on short-term loans the return to the lender
percentagewise can be amazingly high. Small loan laws, however,
cannot fairly be viewed and appraised as good or bad by the percent-
age-of-return standard alone. Other factors in the law which tend to
promote or retard a healthy social condition in this field cannot be
ignored. For this reason, it is not believed an overstatement to say that
of equal importance with the rate structure are the provisions for
thorough, effective and uniform supervision and administration of
such acts by the officers charged therewith. To members of the legal

32. See n. 22, supra. Where the unearned interest, as computed according to the
formula prescribed by Sec. 17, is less than $1.00, no refund need be made.

33. Ga. Laws 1955, p. 443 § 17, GA. CODE ANN. § 25-317 (Supp. 1955).
34. Ga. Laws Ex. Sess. 1955, p. 57. GA. CODE ANN. §§ 25-320 - 25-322 (Supp. 1955).
35. Ga. Laws 1956, p. 86.
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profession and to others interested in the subject, it is too well known
to admit of argument that the low or unprofitable lawful rates of
charges found in the former laws tend to drive the better and legiti-
mate operators out of business. Such unprofitable legal rates, how-
ever, tend to have the opposite effect upon the other type of operators
in that they furnish the greatest stimulus to illegal practices and
charges at illegal rates of interest-rates which neither know nor
respect any limits since it would be equally unlawful whether the
illegal rate of interest charged was 20 per cent or 200 per cent. It may
properly be said of the new Act that it does provide the legal appa-
ratus and the administrative machinery conducive to more wholesome
loan conditions than those which heretofore prevailed in Georgia.


