
THE CHALLENGE OF A NEW DAY

By E. SMYTHE GAMBRELL*

President Connell, Dean O'Neal, Senator George, Mr. Dulles, other
Distinguished Guests, members of the Faculty and Student Body,
and Friends of Mercer:

I bring you the friendly greetings of the American Bar Association
and am grateful for the opportunity to share in the fellowship of this
happy occasion.

Jesse Mercer and his associates who laid the foundations of this
institution at Penfield more than 120 years ago were men who labored
long to secure what their faith inclined them to,-men who worked to
transmute an ideal into an actuality. That ideal embodied an educa-
tional center which should manifest their own high spiritual aspira-
tions, their earnest scholastic endeavor, their genteel pattern of living.
The unique spirit of Mercer University is a soul dwelling, not in
buildings of beauty on its spacious campus, but in the lives of hun-
dreds of men and women who have learned here an immortal secret
of living well.

The presence today of lawyers and students of many faiths not only
confers distinction upon this gathering, but gives eloquent testimony
of common interests and ideals that animate the legal profession.
Whether in Civil Law or in Common Law, and in whatever land, we
serve as members of one great priesthood the common cause of justice.
Ours is the happy privilege of calling men everywhere to worship
at the shrine of liberty under law.

The pleasure of being your guest today is all the greater because
of the opportunity it gives me to visit with Dean O'Neal and to see
again the evidences of his gifted leadership in the field of legal educa-
tion. He has known how to combine the scholarship that delves into
the past with the large and free outlook that makes the past tributary
to the service of the present and future.

The success of this Law School's endeavors is evidenced by the large
number of its graduates who have been eminently successful as lawyers
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and in the public life of the state and nation. The character and
spirit of this place are reflected in what we are witnessing here today.
And we are past the point in American education when a college or
university has to apologize for providing a Christian atmosphere in
which its students gain their maturity. We are coming to see not
only that religion is compatible with the pursuit of liberal education
but that no education can be truly called "liberal" which does not
include some regard for the human soul. And I venture to suggest
that, despite callous thinking of the current era, even law students
can afford to expose themselves to moral and religious orientation
as they prepare for the increasingly complicated roles they must
assume in this strife-ridden world. Legal ethics and moral respon-
sibility are crying needs in the legal profession today. It is a sad
commentary that we sometimes have considered setting up a bonding
arrangement to protect clients against defalcations of lawyers. Law-
yers nurtured here at Mercer are not in need of bonding.

It is refreshing to visit this small privately endowed institution
upon which assembly-line techniques of educational mass production
and sheer intellectuality have not laid their blighting hands; a place
which still stresses the importance of the individual and his personal
accountability before God. Here at Mercer I see the American strain
of Anglo-Saxon stock working for the preservation and development
of the best in American culture and ideals. Here loyalty to God and
loyalty to country go hand in hand. Here faculty and students are
not laboring under the illusion that the Fifth Amendment was in-
tended to be a sanctuary within which the enemies of freedom might
hide for the purpose of attacking and destroying this last bastion of
civilization. Whatever may be said of some of this nation's large
educational centers, the godless and the subversive find no shelter or
hospitality here at Mercer. And, however hard pressed Mercer may
be financially, there is no disposition here to use public funds to mix
church and state.

It is a source of pride to all of us that in this trying period for pri-
vately endowed institutions, Mercer has maintained its character and
effectiveness and is making an ever increasing contribution to higher
education in this state and region. A recent survey has disclosed that
of 3,500 leading business executives whose cases were reviewed, 88%
had college training, and, of these, 71-% came from independent pri-
vately supported colleges and universities.

Independent educational institutions, which are less affected by
political pressures and controls, are now more than ever essential
to the preservation of our individual freedom and our way of life.
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It is the independent college, especially the small one, with inti-
mate contact between student and faculty, that has always pointed
toward the true goals of education. The private colleges were the
first to be organized; they laid down the pattern of higher education
in this country; and they are generally considered to be the standard
setters today. While our state-supported institutions generally have
maintained their integrity and independence, it has not been acci-
dental; there can be little doubt that the presence of a competitive
system of private colleges has been a major factor in protecting oui
state institutions from political interference. As long as the inde-
pendent colleges are free to speak, few have dared, and no one has
been able to bend our state institutions to political use.

Private institutions, like Mercer, are dependent on the survival of
free enterprise. Likewise capitalism and free enterprise are depend-
ent upon the continued existence of these independent educational
institutions. Both are not only important to each other-they are
dependent upon each other.

If the guiding and shaping of human progress and human better-
ment cannot be supported privately-if it cannot be a voluntary
thing-then our free society is finished. What is more at the heart
of this important activity than our higher education? If the effort,
the thinking, the study, the working together, and the teaching of
things that make for a better world, must all be done on government
time and at government expense, then it must follow that it will be
done on the government's pattern and the government's terms. The
Supreme Court of the United States has said: "It is hardly lack of
due process for the Government to regulate that which it subsidizes."

Here, I would like to speak of the social responsibility of busi-
ness concerns which have benefited so richly from the licenses and
sanctions society has granted them. There is something beyond
social conscience and charity in their support of sound education;-
there is a large element of self interest in our future well being,
which should prompt business to do its part. Business today is a
major beneficiary of the product of good colleges-the trained mind.
Business is also the primary beneficiary of the related product that
the independent college helps to produce,-the climate of freedom.
So it is not a matter of giving-it is a matter of seizing the opportunity,
of investing in a double-barreled service; a service to business and
to the community.

Just as we have looked to our private industry to give us weapons
with which to repel hostile armies, so we have looked to our privately-
endowed colleges for the intellectual weapons with which to resist
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invasion by totalitarian ideologies. No other nation is blessed with
so many private colleges as we are; and no nation enjoys the same
measure of individual liberty that we have known.

Abroad, in countries where education is wholly dominated by the
state, we have seen ruthless and ambitious men subvert the youthful
minds of an entire nation to the barbarities of Fascism, Nazism and
Stalinism. In this country we have many fine tax supported public
colleges and universities which are controlled by state and local gov-
ernmental agencies. We are determined that no self-seeking individual
or group shall ever destroy their academic independence and we know
that their best assurance of continued independence lies in the pres-
ervation of a strong, healthy, vigorous and competing system of pri-
vate education, privately endowed.

Although the unequal distribution of wealth throughout the forty-
eight states may constitute some justification for a limited program
of federal aid to education, it would be error to deliver the control
of the educational systems of the several states to a federal board or
bureau which could supervise teachers, prescribe curricula and subject
matter and otherwise condition the education of our oncoming gen-
erations. I feel very deeply that the independence of education is
essential to the life of a democracy.

The best safeguard against the constant threat of the enemies of
liberty to pervert and enslave the minds of our youth by mass propa-
ganda is to keep public education on a decentralized basis, under the
control of the several states, counties and local school districts,-
keep it free from mass manipulation,-free from atheistic and com-
munistic control.

Today there are still uncharted frontiers-physical, spiritual and
intellectual,-standing as our constant challenge. We may well lose
our will and our ability to cope with these challenges if we develop and
accept the habit of being satisfied with the meagre crumbs of material
security which some form of benevolent government would dole out
to us. To the extent that we permit ourselves to be so dependent upon
government that we can no longer think or achieve on our own,
dependent on government for those things which traditionally we
have provided for ourselves, to that extent we defeat the very mean-
ing of democracy and permit government to rule rather than to
serve the individual. By every step we take toward making the gov-
ernment caretaker of our lives, we move toward making it our master.

Why is it that only the people occupying less than ten per cent of
the surface of the earth have had what might be termed adequate
food and clothing and the other comforts of a full life? The answer

[VoI. 7



THE CHALLENGE OF A NEW DAY

is that they are the people who set themselves free-free from physical
restraint; free from ignorance and superstitions; free from the illu-
sion that rulers had infinite wisdom; free from political doctrines
that held men in bondage to governments; free to work out their
own destiny with their own minds and their own hands and in their
own way, subject only to rules that would prevent them from inter-
fering with the freedom of others. In the process of the emancipation
of that portion of humanity, there has been released in society a
driving force, an individual initiative, and an aggregate accom-
plishment previously unknown in the history of mankind.

Readers of history are familiar with the spasmodic efforts of man
to be free. Recently freedom has been defeated in a score of nations
where previously it had existed to a substantial degree. Today the
principal obstacle to the complete extinguishment of freedom is this
country of ours, and only so long as it is free and strong will human
liberty survive.

For three hundred years our people have cherished the spiritual
concept that the rights of man to freedom are personal to him from
the Creator, not from the state. It was written in our Declaration of
Independence. This concept has guided us not only to a life of human
dignity, but to material abundance.

The great truths of humanity do not spring newborn to each
new generation. They emerge from long experience. They are the
gathered wisdom of the ages. They are renewed in times of conflict
and danger. If the times in which we are now living do not bring
a fuller understanding of the great traditions of our civilization and
a deeper desire to affirm them, we are not worthy of our heritage.
We are stewards of this freedom. To guard it calls for daily vigil. For
some in the world the lamps of freedom have never been lighted. For
others, for whom the lamps once burned, the light is out. We have
a responsibility for extending the light of freedom at home, and
for using our influence to light the lamps of freedom around the
world.

Liberal education is the keystone of freedom. The struggle that is
going on today, while partly material, is in large measure a struggle
for the minds and spirits of men. H. G. Wells once made the somber
observation that: "Human history becomes more and more a race
between education and catastrophe."

The search for truth is, as it has always been, the noblest expe-
rience of the human spirit. Man's insatiable desire for knowledge,
about himself and his environment and the forces that operate
upon him, gives life its meaning and purpose and clothes it with
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final dignity. We are false to ourselves and to our best instincts if
we turn our backs on truth or close our eyes when it beckons.

There is nothing in the world crisis which surrounds us that would
warrant the curtailment of freedom of the academic mind. No one
can tell where the most valuable knowledge is to be found or under
precisely what circumstances. We should ponder well the lessons to
be learned from Hitler's complete domination of the German people
through the perversion of education. I am speaking of a matter of
more than academic interest. Men and women outside the walls
of colleges and universities owe much to the great tradition of aca-
demic freedom.

As we face the current unrest, the clash of ideologies, and the long-
term and insatiable program of Communism for the conquest of
the world, we would do well to search our hearts to discover just
what ends we seek. In a mood of wholesome uneasiness, we may well
ask ourselves why our supposedly progressive civilization has brought
upon us so many intellectual confusions and human disorders. I sug-
gest that the answer is that in the past half century there has been a
growing disposition to worship science-to regard scientific discov-
ery as the pacemaker of progress. One is moved to inquire whether
we are acquiring more scientific knowledge than we can assimilate.
Knowledge and destruction sometimes have joined hands, but the
enemy of man is not his science; it is his moral inadequacy.

Chastened as we are by the events of the past forty years, I think
we must agree that knowledge is not a gift but is a challenge. It
is more than the accretion of facts-it is a test of human character.
Whether we shall use knowledge to build a happier world or to
accomplish our own destruction-that is the terrifying question.

When we realize that there are now three times as many inmates
in jails and penitentiaries as there are students in our colleges and
universities, and that more men have been butchered in the wars
of the past 50 years than in the previous thousand years, we would
do well to inquire whether or not the price of our material prosperity
has been moral decadence.

In the face of threats from outside enemies, we believe that in
terms of industrial capacity and military might we are prepared for
any eventuality. In the field of the mind and the soul and human
relations we are not so sure of ourselves, and in these fields we should
seek the lessons of history:-we should look back at ancient China,
Egypt, Athens, Rome, Spain and other early civilizations. The Eng-
lish historian, Arnold Toynbee, has charted the growth and decay
of the civilizations which have made up human history-isolating
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their common characteristics, analyzing the processes by which they
flourished, prospered and declined. Discussing "The Prospects of
Western Civilization," he declares: "Under the aegis of Religion,
Western Man might find himself able to handle with spiritual im-
punity the material power thrust into his hands by the mechaniza-
tion of Western technology."

In the stirring drama that is unfolding before us throughout the
world, the duties of leadership are becoming more difficult each day.
Peoples everywhere are asking themselves, what is the role of intelli-
gence in this age of revolution and change?

More and more it is borne in upon us by current developments
that freedom is not secure unless it is universal; that prosperity
is not sound or lasting if it is merely localized or isolated; that
civilization is not real and genuine on this earth if it is to be enjoyed
by only the favored few.

In this period of deep concern, America stands as a beacon for
all the world. ;We must maintain in this country the world's best
example of a successful democracy, where people can live out their
lives in freedom of expression and of religion and of opportunity.

Let us not fall into the error of thinking that the outcome of the
struggle between communism and freedom will be determined by
military and economic power alone. The greater war is the war of
ideas, a spiritual war of moral and religious values. In this war we
must deal with the minds and hearts of men and women and demon-
strate to them the blessings and satisfactions that come from freedom.
They must learn that man is not a slave of the state but that the
state is his servant. The Communist leaders fear more than military
might the freedoms of democracy and the integrity of God-fearing
people. Our best weapon against Communism is to plant the story
of freedom and its blessings in the hearts and minds of people every-
where.

This Law School appropriately has set apart this day to bid Georgia
men and women of the law to come and soberly think and talk of
their responsibilities for keeping law and its administration abreast
of society's needs.

As the late justice Cardozo put it:
"Law in its deepest aspects is one with the humanities and

with all the things by which humanity is uplifted and in-
spired.***Law is not a cadaver, but a spirit; not a finality,
but a process of becoming; not a clog on the fullness of life,
but an outlet and a means thereto; not a game, but a sacra-
ment."

Law depends on social progress, and social progress, in a real sense,
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depends upon the correct creation, interpretation and administra-
tion of law.

We who are heirs of the common law are coming more and more
to realize that law is not the embodiment of inexorable scientific
formulas and to understand the words of Mr. Justice Holmes, who
said a half century ago: "The life of the law has not been logic;
it has been experience."

"Law," says Dean Pound, "must be stable, and yet it cannot
stand still." From our point of view, the institutions of civilization
are subject to two forces; those which are enduring and those which
make for change. It is important that each be identified for the
contribution it has to make to human welfare.

The growth of law and of legal service must be as unceasing as life
itself. There are many tasks and opportunities to challenge the law-
yers of today, and it is clear that if lawyers do not direct the course
of legal development, others, perhaps less qualified, will.

In a democracy lawyers are the natural leaders from whom and
whose conduct the attitude of the community toward the law ought
largely to be derived. The prestige and authority of law as a social
force at any time is very much what the lawyers make it. They should
be stirred by an enlightened self-interest, for the people will neither
patronize nor endure a system of justice that is tardy, inefficient
or insincere.

We are duty-bound to supply bold and imaginative leadership
to preserve not merely the forms of constitutional government but
the spirit of liberty under law as embodied in our Constitution.
Perhaps our greatest task is to find a happy balance between liberty
and authority in the modern state. The deepest issue of our times is
whether civilized peoples can and will maintain a free society.

If democracy is to be a real and living thing, the citizens who share
the responsibility of governing-all citizens-must have access to
information upon public affairs which is accurate and adequate.
There can be no compromise on freedom of the press,- else we invite
excesses of government and drift into totalitarianism. But the press
has a solemn stewardship and we must all agree that until the public
sees in the trial of a case something more than a spectacle and a
display of forensic skill and recognizes that it has an interest in
right's prevailing in every instance, the struggle for a better admin-
istration of justice will be discouraging. For the welfare of society,
we must strive for and achieve both a free press and a fair trial.
The two great professions of law and journalism are now endeavor-
ing by friendly negotiation to arrive at some voluntary arrangement
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which will protect the rights of all concerned, including the public, in
providing proper publicity in relation to legal proceedings.

The legal profession exists for the benefit of the public and must
justify itself by its services to the public, not overlooking the fact
that in the long run the public will purchase service in any par-
ticular field from those who provide the best service regardless of
whether they belong to a profession or are laymen. We sometimes
are quick to claim an exclusive right to perform certain services
for the public and have strenuously resisted what we call "lay en-
croachments on our exclusive domain."

Lawyers are much concerned over the following statement of the
Supreme Court of Michigan regarding an unlawful practice complaint
of a bar association against corporate realtors (Ingham County Bar
Association v. Walter Neller Company, et al. 69 N.W.2d 713, April
14, 1955) :

".... a large volume of the business is transacted after working
or business hours when attorneys are not available. It would
cause extra expense and great inconvenience to the parties
to have to wait until an attorney could be secured under
such circumstances and possibly the willing party (buyer
or seller) might not sign after a lapse of hours or days, or
more, until the services of an attorney of the parties' choice
would be available. The claims of the (lawyers) are unreal-
istic and impractical."

Although most courts probably would not agree with the conclu-
sions reached in Michigan, that decision should cause us to ask
ourselves how well we as a profession are keeping abreast of the
times, how seriously we are considering the convenience, tastes and
growing needs of the public. Are lawyers conducting research to
keep legal services responsive to current requirements; are we as
much concerned about pleasing and satisfying those we serve as the
manufacturers of electronic equipment are about their customers?
If not, we are in default. It is a reflection on the legal profession that
75% of the people who need legal services never go to a lawyer. The
time has come for frank self evaluation, even though it takes real
heroism to see one's own equation written out.

Producers of services and merchandise everywhere are in lively
competition with one another for public favor. Lawyers have no Divine
Right to an exclusive status. Many centuries ago society gave us recog-
nition, and society can withdraw that recognition at any time we
fail to meet social needs. Whether we as an exclusive profession are
to continue in existence in the face of aggressive rivalry of laymen
in various activities depends upon what we as the Organized Bar of
America do about it. It is within our power to preserve the legal
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profession if we wake up to our responsibilities and keep in mind
that, in return for the exclusive privilege which society has granted
us, we are under a lasting obligation to maintain our character and
our services at the highest possible level.

Sometimes outsiders have criticized us for alleged sins of omission
and of commission. If we would set ourselves to improve the profes-
sion from within,-that is, improve our services,-our outward aspects
and our public relations would largely take care of themselves, the
public would get better and swifter justice, the influence of lawyers
in courts and legislatures and elsewhere would be enhanced, and the
American way of life would be happier.

Good public relations in the legal profession, as in other callings,
start with being good. Good public relations is simply good service,
publicly appreciated. If performance is good, all we need is truth
well disseminated. The American Bar Association's Committee on
Public Relations says: "Good deeds are the only foundation for good
public relations . . ."

Spasdomic and single handed efforts are not enough. Beyond our
fine local and state organizations we need a robust and all-inclusive
national organization. Research and many other bar activities must
be conducted on a national scale at costs beyond the resources of
the smaller groups. Nothing short of a "mass revival" can marshal
our forces and keep us spiritually, culturally and technically fit
and in step with amazing developments of this era.

The American Bar Association seeks to rescue the profession from
its lethargy and guide it into a future of broader and richer service
and usefulness. We need more than 58,000 of the 241,000 American
lawyers; we need the personal participation of a substantial majority
to claim public respect, to have influence, and to finance the insti-
tutes, studies, surveys, research, and publications which are so vital to
our great objectives. Until we have a majority in this organized effort

at the national level, we cannot seriously ask society to continue
the professional status it gave us ten centuries ago.

For the advancement of our own welfare and that of the public,
there lies before the lawyers of all the states a common task to be
discharged in a common effort. We need the active participation of

the 4500 lawyers of Georgia-we invite the 3500 lawyers of this state
who are not now members to immediately join the ABA. We want
them all to become active in the Association, learn of its great ob-
jectives, enlist in its fine enterprises, pool their efforts in the common
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cause, and enjoy in turn the fellowship, inspiration, continuing legal
education and the day-to-day advantages which mean so much to
practicing lawyers who seek to serve in the highest tradition of our
great profession.

On occasions like this we must not only reaffirm our faith in the
social and moral order which has made us a great nation, but we
must go out and implement that faith with action. As Thomas Paine
said: "Those who expect to reap the blessings of freedom must, like
men, undergo the fatigue of supporting it."


