
COMMENT

separately was invalid because it nullified the right of cumulative
voting.' 4 This holding does not preclude all classification in corpo-
rations using cumulating voting, although it would seem clearly to
prohibit the extreme classification into one-man classes.

There is no inconsistency between cumulative voting and classi-
fication into one-man classes.

There is no inconsistency between cumulative voting and classifi-
cation of directors unless cumulative voting is taken to mean propor-
tionate representation; that is, that a holder of a stated percentage
of stock is entitled to elect a percentage of directors substantially
equal to his percentage of stock. 1" The cases indicate that most
courts have not viewed cumulative voting in that light. Although
classification may limit the effect of cumulative voting, the two can
be successfully used together with desirable results. Therefore, the
courts should hesitate before striking down classification arrange-
ments on the theory that they are inconsistent with constitutional or
statutory guarantees of cumulative voting.

JOE R. YOUNG, JR.

CASE NOTES
CONTRACTS- COMMUNICATION OF

ACCEPTANCE- WHEN EFFECTIVE
Plaintiff in London made an offer by Telex (a new machine used

for business communications by which messages may be typed out
and received almost instantaneously on a similar machine) to de-
fendant in Holland. The offer was duly accepted by a communica-
tion received on plaintiff's Telex machine in London. Defendant
contended that the acceptance was completed when sent by Telex
from Holland. Held, Since an acceptance by Telex is virtually in-
stantaneous, the acceptance is not effective when sent but upon
receipt by the offeror. Entores Jd. v. Miles Far East Corp., [19551 3
W.L.R. 48 (C.A.)

As a general proposition it is necessary that an acceptance should
be communicated to the offeror. Carlill v. Carbolic Smoke Ball Co.,
[1893] 1 Q.B. 256; McAden v. Craig, 222 N.C. 497, 245 S.E.2d 1
(1943). However, an acceptance may be sent by any means which

has been authorized and the acceptance is complete as soon as it is
put out of the offeree's possession regardless of whether or not it

13. Budgers v. Staton, 150 N.C. 216, 63 S.E. 892 (1909).
14. Wright v. Central California Water Company, 67 Cal. 532, 8 Pac. 70 (1885)
15. Adkins op. cit. supra, note 7.
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ever reaches the offeror. RESTATEMENT, CONTRACTS § 64; Anderson v.
Stewart, 149 Neb. 660, 32 N.W.2d 140 (1948). Thus where the parties
-are dealing at a distance, exceptions to the general rule (that the
offeror should receive actual notification) arise on the theory of
business expediency and the balance of convenience. Household Fire
& Carriage Accident Ins. Co. v. Grant [1879] Ex.D. 216; Henthorn v.
Frazer [18921 2 Ch. 27. Therefore, when the post is the authorized
mode of communication, the acceptance is effective on posting. Adams
v. Lindsell [1818] 1 B.&Ald. 681; 106 Eng. Rep. 250; Burton v. United
States, 202 U.S. 344, 26 S.Ct. 688, 50 L.Ed. 1057 (1906). But see Dick v.
United States, 82 F.Supp. 326, 113 Ct. Cl. 94 (1949) (where accept-
ance held not effective until receipt because of power of sender to
reclaim letter). The telegraph, which is governed by the same rules
as apply to the post, may be used to make an acceptance which is
complete on dispatch. Cowan v. O'Conner [1888] 20 Q.B.D. 640;
Western Union Teleg. Co. v. Wheeler, 114 Okla. 161, 245 P. 39, 47
A.L.R. 156 (1926). When an offer is accepted by telephone, the place
where the acceptor speaks his acceptance is the place where the con-
tract is made. United States v. Bushwick Mills, 165 F.2d 198 (2d Cir.
1947); Tyng v. Converse, 180 Mich 195, 146 N.W. 629 (1914). While
the decision in these telephone cases related to the place of contract
rather than its existence, the decision that the place where the acceptor
speaks is the place of contract necessarily involves the conclusion that
it is the speaking of the acceptor, not the hearing of the offeror which
completes the contract. I WILLISTON, CONTRACTS § 82 at p. 238 n.2
(1936). However, there is academic dissatisfaction with the rule as

laid down in the telephone cases, in this country, I WILLISTON, CON-

TRACTS § 82 (1936), and in England, Winfield, Some Aspects of Offer
and Acceptance, 55 L. Q. REV. 514, both authors suggesting the
acceptance not complete until receipt. The RESTATEMENT, CONTRACTS

§ 65, without comment or illustration provides: "Acceptance given
by telephone is governed by the same principles applicable to oral
acceptances where the parties are in the presence of each other."
But see RESTATEMENT, CONFLICT OF LAWS § 326, comment c (where
in discussing an acceptance sent from one state to another it is stated
that the place of contracting is where the acceptor speaks his accept-
ance).

The instant case tends to show the English courts' dissatisfaction
with the established rules as to post, telegram and telephone. The
acceptance was made by the authorized mode of communication;
the acceptor had done all he could do towards communicating the
acceptance, and when the acceptance was sent, it was completely out
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of the Telex operator's control. Therefore, it would appear at first
blush that the decision in the instant case was wrong. However, the
court indicated that the rules applicable to acceptances by telephone
are different in England from in the United States. The court cited
no decisions but relied upon the views of Professor Winfield and
Professor Williston, supra, to sustain its holding. There is no real
distinction between acceptances made by post, telephone and Telex.
Why have a rule if it can not have stable application as to all modes
of communicating an acceptance? However, it would seem that no
real harm is done by establishing this rule applicable to the Telex
since the purpose of having such a rule is to let businessmen know
in advance what its application in the courts will be.

PHILIP R. TAYLOR

CORPORATIONS - CRIMINAL LAW - "DEATH"
OF CORPORATIONS BARRING LIABILITY

West Virginia, New York, and Delaware corporations merged into
their parent company following indictments under federal anti-trust
laws. State statutes provided for the continuation of a corporation for
a period of years after its dissolution for "suits to be brought, con-
ducted, prosecuted or defended," (W. Va.) , survival of "liabilities
and obligations," (N.Y.), and survival of "actions, suits, or proceed-
ings." (Del.). Held, the merger of the corporations necessitates the
dismissal of the indictments, as the survival statutes do not include
criminal actions. United States v. Union Carbide 8c Carbon Corpora-

tion, 23 U.S.L. Week 2660 (D.C. Colo. June 17, 1955).

The power of a corporation to consolidate or merge must be derived
from the state. 15 FLETCHER, CORPORATIONS § 7048 (1938 Rev.). A
union which results in the creation of a new corporation and the
termination of the old ones is usually referred to as a consolidation.
Fordyce v. Helvering, 76 F.2d 431 (D.C. Cir. 1935). If one of the

constitutent companies remains in being and absorbs all the other
constituent companies, the result is generally referred to as a merger.
Dairy Cooperative Ass'n v. Brandes Creamery, 147 Or. 488, 30 P.2d 338

(1934). In a consolidation or merger, the disappearing corporation or
corporations are usually treated as ceasing to exist. Exchange Bank of

Commerce v. Meadors, 199 Okla. 10, 184 P.2d 458 (1947). But the effect
of combination on the constituent corporations is entirely a ques-
tion of legislative intention to be determined by a construction of
the act, 13 AM. JUR., Corporations § 1195 (1939), and whether a
merger results in dissolution of constituent corporations depends upon
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the intent and terms of the statute involved. Adams v. United States
Distributing Corp., 184 Va. 134, 34 S.E.2d 244 (1945) (two merging
corporations continued to exist in merged corporation). At common
law and in federal jurisdictions, a dissolved corporation ceased to exist,
and the result was not distinguishable from the death of a natural
person in its legal effect. Oklahoma Natural Gas Co. v. Oklahoma,
273 U.S. 257, 47 S.Ct. 391, 71 L. Ed. 634 (1927). However, a majority
of the states now have survival statutes prolonging the life of a
dissolved corporation for the purpose of "suits," "actions," or "pro-
ceedings." See U. or CHI. L. REV. 480, 482 n. 21 (1954) for a list of
state statutes. Although it is well settled that a corporation may be
criminally liable, BALLANTINE, CORPORATIONS § 96 (1927); United
States v. George F. Fish, Inc., 154 F.2d 798 (2d Cir. 1946), cert. den.
328 U.S. 869, 66 S. Ct. 1377, 90 L. Ed. 1639 (1946), most of the few
cases decided under the various survival statutes hold that such statutes
do not encompass criminal prosecutions. Thus, though a state law
provides that corporate dissolution "shall not operate to abate . . .
any pending suit in which such corporation is a defendant," the good
faith dissolution of a corporation pendente lite abates a prosecLtion
under federal law. United States v. Leche, 44 F. Supp. 765 (E.D.La.
1942). And the dissolution of subsidiary corporations prior to the
return of indictments has been held to abate the proceedings, as the
word "suit" in the Delaware and Nevada survival statutes, and the
word "actions" in the California statute do not mean criminal pro-
ceedings. United States v. Safeway Stores, Inc., 140 F.2d 834 (10th Cir.
1944) (five subsidiary corporations in four states dissolved within
one month prior to return of indictments under Sherman Act). Simi-
larly, a good faith merger of a corporation has been held to abate
criminal anti-trust proceedings under the Delaware Statute. United
States v. Line Material Co., 202 F.2d 929 (6th Cir. 1953) ("suits," the
dominating word, did not mean criminal proceedings). However,
where a corporation dissolved eight months prior to the filing of
criminal information charging it with violation of the Fair Labor
Standards Act, the same Delaware statute was held to authorize a
criminal prosecution of the corporation. United States v. Collier, 208
F.2d 936 (7th Cir. 1953). And a proposed corporate dissolution has
been enjoined where a criminal prosecution was pending against the
corporation. United States v. Western Pennsylvania Sand and Gravel
Ass'n, 144 F. Supp. 158 (W.D. Pa. 1953).

The cases relieving a dissolved corporation from criminal liability
in the face of a survival statute appear to be a vestige of the common
law idea that the dissolution of a corporation is analogous to the
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death of a natural person. The fallacy of the analogy is readily dis-
cerned when one considers that a corporation exists only by legislative
fiat and that under the survival statutes dissolution does not mean
its extinction.

As in most cases dealing with survival statutes, the court in the
instant case based its decision largely on a technical interpretation
of words like "suits" and "actions." The result is that it is relatively
a simple matter for a corporation to merge, dissolve, or consolidate
and escape criminal liability. The courts do not seem to be con-
cerned with the manner of dissolution, and thus a fair inference
would be that any of these methods would suffice as a means of
escaping criminal liability. Nor do the courts appear to be impressed
by the motive behind the dissolution, as a reading of the Safeway
Stores case, supra, will indicate.

The survival statutes appear to have been designed to prevent a
corporation from escaping its obligations by dissolving. The courts
have frustrated this legislative purpose to the extent that they have
permitted corporations to escape their criminal responsibilities. As
the courts appear determined, under the present statutes, to allow
corporations to escape criminal liability, the only solution appears
to be legislation clearly and unequivocally including criminal prose-
cutions within the purview of the survival statutes.

LYMAN RAY PATTERSON

CRIMINAL LAW - SELF INCRIMINATION-
COMMENT ON ACCUSED'S FAILURE TO

PRODUCE "PUBLIC" DOCUMENTS

Appellant, under an indictment charging that he willfully filed
a false income tax return, had refused to furnish records of his
gambling operations required to be kept under INT. REV. CODE Of
1939 § 54 (a), 52 STAT. 477 (now INT. REV. CODE of 1954 § 6001). The
trial judge instructed the jury that in considering whether appellant
filed a false return, his refusal to produce the records might be con-
sidered. Appellant objected to this instruction as violating the self
incriminating clause of the fifth amendment. On appeal, held, af-
firmed. As the records here were required by law to be kept, they
were public records and fall outside the protection of the fifth amend-
ment. Beard v. United States, 222 F.2d 84 (4th Cir. 1955).

"No person . . . shall be compelled in any criminal case to be a
witness against himself . . ." U. S. CONST. amend. V. The specific pro-
tection afforded is limited to the federal courts. Twining v. New Jersey,
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211 U.S. 78, 29 S.Ct. 14, 53 L.Ed. 97 (1908). This constitutional pro-
vision applies with equal force to oral testimony and to the produc-
tion and examination of one's books and papers. Boyd v. United
States, 116 U.S. 616, 6 S.Ct. 524, 29 L.Ed. 746 (1886). Comment by
connsel or by judge on accused's failure to testify is forbidden. This
rule equally forbids inferences from the non-production of privileged
documents. 8 WIGMORE, EVIDENCE § 2272, 2 (1) (4) (3rd ed. 1940).
But the custodian of public records, which includes those records
required by law to be kept, has no constitutional privilege to refuse
production although their contents tend to incriminate him, Wilson v.
United States, 221 U.S. 361, 31 S.Ct. 538, 55 L.Ed. 771 (1911) (dictum) ;
wage and hour records required to be kept under the Fair Labor
Standards Act, United States v. Jones, 72 F. Supp 48 (S.D. Miss.
1947) ; records of acreage yield, storage and marketing of cotton ordi-
narily not kept but required under the Agricultural Adjustment Act.
Rodgers v. United States, 138 F.2d 992 (6th Cir.1943) ; food dealers'
books and accounts required under the Lever Act for a license to do
business, United States v. Mulligan, 268 F. 893, (N.D. N.Y. 1920);
sales books and invoices ordinarily kept by a business and required un-
der the Emergency Price Control Act. Shapiro v. United States, 335
U.S. 1, 68 S. Ct. 1375, 92 L.Ed. 1787 (1947).

In the instant case the court has extended the doctrine of the
Shapiro case, supra, and permitted inference to be drawn from the
accused failure to produce unprivileged records. If the accused may be
compelled to produce this type of record, comment on his failure to
produce it seems permissible. The basic problem seems to be that
pointed out by Justice Frankfurter in his dissenting opinion in the
Shapiro case, that is, may the scope of the self incrimination clause of
the fifth amendment be limited by any statute that requires records
to be kept? It is submitted that this type of record, although required
to be kept, is really of a private nature, production of which should
be protected by the self incrimination clause of the fifth amendment.

STANLEY R. SEGAL

CRIMINAL PROCEDURE -SUFFICIENCY OF
INDICTMENT -NECESSITY OF ALLEGING

WILLFULNESS

For refusing to answer questions pertinent to an inquiry being
conducted by a congressional sub-committee, defendants were in-
dicted under a statute providing that any person "who having been
summoned as a witness by the authority of either House of Congress
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S.. willfully makes default, or who, having appeared, refuses to an-
swer any question pertinent to the question under inquiry, shall be
deemed guilty of a misdemeanor..." Rev. Stat § 102 (1875), as amend-
ed, 2 U.S.C. § 192 (1952). On motions to dismiss indictments, held,
motions granted. The indictments were defective for failing to allege
that defendants' refusals to answer were willful or deliberate and in-
tentional. United States v. Lamont,-F. Supp- (S.D.N.Y. July 27,
1955).

The word "willfully" has various meanings. United States v. Mur-
dock, 290 U.S. 389, 54 S.Ct. 223, 78 L.Ed. 381 (1933). When used in
a criminal statute, it usually means done with a bad purpose or evil
intent. Spurr v. United States, 174 U.S. 728, 19 S.Ct. 812, 43 L. Ed.
1150 (1889.). But if the forbidden act is not wrong in itself, or does
not involve moral turpitude, the word is then often used in the sense
of intentionally or purposely. Armour Packing Co. v. United States,
209 U.S. 56, 28 S.Ct. 428, 52 L.Ed. 681 (1908). "Willfully" as used
in 2 U.S.C. § 192 means deliberate and intentional as distinguished
from accidental or inadvertent. Fields v. United States, 164 F.2d 97
(D.C.Cir. 1947). There has been doubt as to whether "willfulness" is

an element of the offense covered by the second branch of the statute
since the word "refuses" is not modified by "willfully" as is "default"
in the first branch of the statute. On this point see United States v.
Murdock, 290 U.S. 389, 397, 54 S.Ct. 223, 226, 78 L.Ed. 381, 386 (1933)
(dictum) (statute describes two offenses in disjunctive-willfulness is
an element of first offense only) ; United States v. Josephson, 165 F.
2d 82 (2d Cir. 1947) (willfulness, however defined is not element of
offense covered by second branch of statute) ; Sinclair v. United States,
279 U.S. 263, 49 S.Ct. 268, 73 L.Ed. 692 (1929) (refusing to answer
pertinent questions is gist of offense-intentional violation sufficient
to constitute guilt). The Supreme Court recently reversed the convic-
tion of a witness who raised objections to answering certain questions
and was not clearly apprised that his objections had been disallowed,
since section 192 "requires a criminal intent- . . . a deliberate, inten-
tional refusal to answer . . . [which] element of the offense, like any
other, must be proved beyond a reasonable doubt." Quinn v. United
States, 23 U.S.L. Week 4244 (U.S. May 23, 1955). Relying on this state-
ment, the court in the instant case concluded that a "willful" or "de-
liberate and intentional" refusal must be pleaded in the indictment.

The word "refusal" includes the meaning of "willfully" as used in
the first branch of the statute since it implies the positive denial of
an application or command or at least a mental determination not
to comply. Black, Law Dictionary (4th ed. 1951). Thus, if "refusal"
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is properly interpreted it has always been necessary to prove that the
witness' failure to answer was a deliberate and intentional act. It is
questionable whether the Court in the Quinn case, supra, intended to
require that the qualifying words be set out in the indictment since
the decision in that case concerned the sufficiency of the proof in a
particular factual situation rather than the correctness of the indict-
ment. Further, addition of the qualifying words adds little if any
meaning to the word "refusal." Whether there can be a "refusal"
which is not a deliberate and intentional act is at least doubtful. But
assuming the instant case is correct, a "willful" or "deliberate and
intentional" refusal must now be pleaded in order to properly indict
under 2 U.S.C. § 192. Addition of the qualifying words is perhaps
justified by the fact that an initial refusal, when coupled with an
objection, is no longer sufficient for a conviction under the second
branch of the statute.

ROCK T. SPENCER

EVIDENCE -FOUNDATION FOR INTRODUC-
TION-ADMISSIBILITY OF DICTAPHONE

RECORDING

In an action for damages sustained in an automobile collision,
defendant sought to introduce in evidence the playing of a dictaphone-
recording. The trial court refused to allow the transcription, and
judgment was rendered for plaintiff. On appeal, held, affirmed. Such
mechanical transcriptions are properly excluded from evidence unless.
a proper foundation establishing certain safeguards against inaccuracy,
invalidity or improper acquisition is first laid. Solomon v. Edgar, 92:
Ga. App. 207, 88 S.E.2d 167 (1955).

The dictaphone, being merely a form of telephone, raises the same
questions regarding admissibility in evidence, 2 WIGMORE, EVIDENCE

§ 669 (3) (c) (3d ed. 1940), and the rules which govern the taking
of a confession in shorthand which is later transcribed should govern
the admissibility of a confession contained in a tape recording. Wil-
liams v. State, 93 Okl. Cr. 260, 226 P.2d 989 (1951). Whether a wire
recording of a confession should be excluded on ground of possible
fraud or substitution is a question for the trial judge in each particu-
lar case, State v. Alleman, 218 La. 821, 51 So. 2d 83 (1951), but objec-
tions must be based upon lack of authenticity rather than on the
ground of unreliability of the process, Commonwealth v. Roller, 100
Pa. Super. Ct. 125 (1930), and where a witness testifies that he owns.
the wire recorder, has operated it, that the wire "spool" has been
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in his possession since recording, that he has "played it back" and
that it is a faithful reproduction of the noises constituting a nuisance,
the requirements of authentication are satisfied. Frank v. Cossit Cement
Products, Inc. 197 Misc. 670, 97 N.Y.S.2d 337 (1950). A phonograhic
recording of a telephone conversation is admissible as evidence in a
criminal case where the speaker answers the call with a recitation of
the number listed as hers in the official directory, and a witness fa-
miliar with the speaker's voice identifies it as authentic. State v. Stead-
man, 216 S.C. 579, 59 S.E.2d 168 (1950). Where proof is insufficient
to identify the speakers, a phonographic recording is not admissible in
evidence, People v. Miller, 270 App. Div. 107, 58 N.Y.S. 2d 525 (1945),
but uncertainty of recognition of the speakers in a recorded telephone
conversation goes only to the weight of the evidence, not the admissi-
bility. People v. Sica, 112 Cal. App. 2d 574, 247 P.2d 72 (1952). Tape
and wire recordings should not be excluded by reason of the best
evidence rule for they are more reliable than testimony of conversa-
tions, People v. Stephens, 117 Cal. App. 2d 653, 256 P.2d 1033 (1953),
and a tape recording may be considered the best evidence of a tele-
phone conversation, State v. Porter, 125 Mont. 503, 242 P. 2d 984 (1952),
and the stenographic transcript secondary. McGuire v. State, 200 Md.
601, 92 A.2d 582 (1952). Modern recording devices are now in such
common use that the verity of their recording and reproducing sounds
is well established. Commonwealth v. Clark, 123 Pa. Super. Ct. 277,
187 A. 237 (1936). And where proper proofs of the recording instru-
ment as a substantially accurate and trustworthy reproducer of the
sounds actually made is testified to, such evidence is admissible. Boyne
City, G. & A. R. Co. v. Anderson, 146 Mich. 328, 109 N.W. 429, 8
L.R.A. (n.s.) 306, 10 Am. Cas. 238 (1906). See collection of cases in 168
A.L.R. 920, 927 (1947).

In the instant case, one of first impression in Georgia, the court
of appeals set up seven steps in the laying of a foundation which must
be accomplished before the admission of mechanically transcribed
evidence.

These are: (1) the mechanical capability of the device; (2) com-
petency of the operator; (3) authenticity and correctness of the par-
ticular recording; (4) lack of tampering with the recording; (5) man-
ner of preservation and safekeeping; (6) identity of the speakers;
and (7) that the statements contained in the recording are freely and
voluntarily made, without duress. The fact that many if not all of
the various types of mechanical transcriptions are susceptible of
distortion and deletion is not a good reason to exclude them from
evidence, or even perhaps to question the capability of the particular
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device. The capabilities an dutility of these devices are well established
and apparently approved by the court. The problem is to apply suf-
ficient safeguards to assure true reproduction without creating an
excessive burden of preliminary proof to establish admissibility. Too
stringent requirements could effectively limit the utilization of a
valuable addition to the evidentiary mediums now available to the
trier of fact. Too little restriction could result in ingenious fraud
and tampering. The seven-step preliminary showing here created
constitutes, at least, an adequately comprehensive measure. The future
will show whether it is perhaps overly cautious and cumbersome in
the light of the evil to be avoided.

EUGENE L. HEINRICH


