
COMMENT
CUMULATIVE VOTING AND CLASSIFICATION

OF DIRECTORS

Cumulative voting is a method of voting which gives to each
stockholder votes equal to the number of his shares multiplied by
the number of directors to be elected, with the right to cast all votes
for one candidate or spread them among two or more candidates.'
Classification may be accomplished by dividing the directors into
two or more classes, one such class holding office for one, two, or
three years depending on the number of classes. 2

Two recent decisions have dealt with a supposed conflict between
cumulative voting and the classification of directors. An Illinois
case, Wolfson v. Avery,8 arose out of the Montgomery-Ward proxy
fight. Plaintiff sought a declaratory judgment that section 35 of the
Illinois Business Corporation Act, which purports to authorize the
classification of directors into not more than three classes, with annual
election of one class, was unconstitutional as circumventing the consti-
tutional provision 4 which guarantees to stockholders the right to
cumulate their votes in the election of directors. The Supreme Court
of Illinois held the statute authorizing classification was unconsti-
tutional as it would in effect nullify cumulative voting. The court
seemed to believe that the purpose of cumulative voting was to insure
proportional representation of the stockholders on the board of di-
rectors.

In the other case, Humphreys v. Winous Company,5 the Ohio Court
of Appeals of Cuyahoga County held that where by statute cumulative
voting is mandatory and another statute authorizes the classification
of directors, classification with one director being elected annually
nullified the cumulative voting statute and hence was invalid. The
court did riot hold in this case that classification per se was invalid
as nullifying cumulative voting.

Whether cumulative voting and classification of directors are con-
tradictory depends largely on the purpose that each is considered to
serve. The purpose of cumulative voting is generally said to be to
give the minority an opportunity to secure representation upon the
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board of directors. 6 But cumulative voting does not purport to
assure the minority representation in any event; whether a particular
minority obtains representation depends on the relative strength of
that group. 7 In other words, cumulative voting is intended only to
insure that a majority of the stock cannot always exclude minority
representation.8

Cumulative voting is a means of permitting a minority of interested
stockholders to at least keep a watchful eye on the management; in
many cases this will be sufficient to prevent the controlling interests
from becoming unduly autocratic or overbearing. A management whose
policies stand critical examination should welcome, not oppose, mi-
nority representation on the board. 9 However, some lawyers feel that
cumulative voting only disrupts the smooth functioning of a policy-
making board and tends to promote dissent and contention resulting
in harm to the best interests of the corporation.' 0

Assuming that cumulative voting is desirable, it can be used suc-
cessfully with classified directors. The stockholders have no vested
property right to vote for a fixed number of directors." l Most states
require three directors as a minimum, with reduction in size of
larger boards to three permitted. In those jurisdictions either by
using a small board of directors or by classification the effects of
cumulative voting may be limited. For example, if a nine-man board
were not classified and all were elected for the usual one-year terms,
it would be necessary to marshal only one one than ten percent of the
votes at the meeting to place a man on the board. By a reduction in
the number of directors to three, or by classification with only three
directors to be voted on each year, the number of votes required to
elect a minority candidate is raised from ten percent plus one to
twenty-five percent plus one.12

It is impossible to vote cumulatively on a single proposition.'
A California case has held that an attempt at voting on each director

6. Commonwealth ex rel. O'Shea v. Flannery, 203 Pa. 28, 52 A. 129 (1902) ;
In re Jamaica Consumers' Ice Company, 190 App. Div. 739, 180 N.Y.S. 384
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(1910).

12. WILLIAMS, CUMULATIVE VOTING FOR DIRECToRs (1951).

[Vol. 7



COMMENT

separately was invalid because it nullified the right of cumulative
voting.' 4 This holding does not preclude all classification in corpo-
rations using cumulating voting, although it would seem clearly to
prohibit the extreme classification into one-man classes.

There is no inconsistency between cumulative voting and classi-
fication into one-man classes.

There is no inconsistency between cumulative voting and classifi-
cation of directors unless cumulative voting is taken to mean propor-
tionate representation; that is, that a holder of a stated percentage
of stock is entitled to elect a percentage of directors substantially
equal to his percentage of stock. 1" The cases indicate that most
courts have not viewed cumulative voting in that light. Although
classification may limit the effect of cumulative voting, the two can
be successfully used together with desirable results. Therefore, the
courts should hesitate before striking down classification arrange-
ments on the theory that they are inconsistent with constitutional or
statutory guarantees of cumulative voting.

JOE R. YOUNG, JR.

CASE NOTES
CONTRACTS- COMMUNICATION OF

ACCEPTANCE- WHEN EFFECTIVE
Plaintiff in London made an offer by Telex (a new machine used

for business communications by which messages may be typed out
and received almost instantaneously on a similar machine) to de-
fendant in Holland. The offer was duly accepted by a communica-
tion received on plaintiff's Telex machine in London. Defendant
contended that the acceptance was completed when sent by Telex
from Holland. Held, Since an acceptance by Telex is virtually in-
stantaneous, the acceptance is not effective when sent but upon
receipt by the offeror. Entores Jd. v. Miles Far East Corp., [19551 3
W.L.R. 48 (C.A.)

As a general proposition it is necessary that an acceptance should
be communicated to the offeror. Carlill v. Carbolic Smoke Ball Co.,
[1893] 1 Q.B. 256; McAden v. Craig, 222 N.C. 497, 245 S.E.2d 1
(1943). However, an acceptance may be sent by any means which

has been authorized and the acceptance is complete as soon as it is
put out of the offeree's possession regardless of whether or not it

13. Budgers v. Staton, 150 N.C. 216, 63 S.E. 892 (1909).
14. Wright v. Central California Water Company, 67 Cal. 532, 8 Pac. 70 (1885)
15. Adkins op. cit. supra, note 7.
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