WORKMEN'S COMPENSATION
By D. M. FEILD*
LEGISLATION

Although during the period covered by the current survey the judicial process accorded the law of Workmen's Compensation its customary attention by producing approximately thirty decisions, events
of much greater significance occurred in the General Assembly, where,
both by resolution and enactment immediate improvement and hope
for the future were achieved. By enactment 1 , the benefits obtainable
by an injured workman were increased throughout the act, and by
resolution,2 a committee was established to give consideration to proposed changes in the workmen's compensation law and to report
their recommendations to the next session of the General Assembly.
The enactment revoked entirely Code sections 114-404, 114-405,
114-406, 114-413 and 114-501, and substituted new sections therefor.
The increase in benefits provided by such changes is presented in the
following summary:
(1) The maximum weekly compensation payable in case
of total incapacity was raised from $24 to $30 and the minimum payable in such cases from $7 to $10.
(2) The maximum weekly compensation payable in case
of partial incapacity was raised from $15 to $20.
(3) The aggregate maximum compensation payable in case
of total incapacity was raised from $8,400 to $10,000.
(4) The aggregate maximum compensation payable for
partial incapacity was raised from $5,000 to $6,000.
(5) The allowance for burial expenses was raised from
$225 to $350; maximum medical, surgical, hospital, and
other treatment was raised from $500 to $1,125, and the
amount for further treatment was raised from $250 to $375,
was
(6) The percentage used in computing compensation
3
raised from 50% to 60% of the weekly wage.
Such increases were long overdue and had been frequently urged
but there is still the question as to whether they are adequate. Certainly not the least of the problems facing the Committee on Revision
will be to determine whether the new maximums are sufficient to
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provide an injured workman with a minimum subsistence during
the full period of his incapacity.
FALSE SWEARING

Among the survey's collection of judicial decisions, probably the
rarest situation of them all arose in Plummer v. State.4 In this case
the defendant was indicted for the crime of false swearing in that
he knowingly gave false testimony in a hearing before a deputy director
of the compensation board. The indictment was denominated "false
swearing" but the allegations described rather meticulously the offense
of perjury. The defendant contended, by way of demurrer to the
indictment, that if he was guilty of anything it was perjury and not
false swearing, and that actually the content of the indictment charged
him with the latter. Both the trial court and the court of appeals
disagreed. Code section 26-4001 limits the offense of perjury to judicial proceedings and requires that the testimony be material to a
point in issue. Code section 26-4003, which defines false swearing,
excludes judicial proceedings and does not require that the testimony
be material to matters in dispute. By classifying a board hearing as
clearly administrative in nature and not judicial, the court concluded
that defendant was properly charged with false swearing. A final
hurdle, however, for the court to overcome was Code section 54-9910
which provides that a witness who testifies falsely "to any member of
the State Board of Workmen's Compensation shall be deemed guilty
of perjury." This section was circumvented by construing it as applying solely to board members, and, after all, a deputy director, though
endowed with the full panoply of the board itself, is not a member.
Justification for such construction was found in the fact that criminal
statutes must be strictly construed. In essence, however, what the court
seems to decide is that perjury may be committed only in judicial
proceedings, and that this is controlling notwithstanding a contrary
view by the legislature.5 If this is accurate the Committee on Revision
might consider the possible revocation of Code section 54-9910.
As a result of this decision ,the compensation board may feel that
it has lost caste by being relegated emphatically to the limbo of
"administrative in nature." If this has happened, the board may find
solace in the fact that the penalty for false swearing is much harsher
than for perjury, and as the severity of penalties for crime reflects
4.

90 Ga. App. 773, 84 S.E.2d 202 (1954).

5.

The opinion of the court, per Gardner, J.,observes: "To interpret such
Code Section (54-9910) as counsel for the defendant urges would be in direct
conflict with the general law as set forth in Code Section 26.4401." 90 Ga.
App. at 780, 84 S.E.2d at 206.
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the outraged sentiment of humanity, at least "we the people" believe
that a witness who testifies falsely in a compensation hearing commits a more heinous offense than he would for the same conduct
in a judicial proceeding.

MULTIPLE

BENEFITS FOR LOST WAGES

Originally, legislation which restored to a worker a portion of his
wage-loss was not enacted in accordance with a coordinated plan
or an overall policy. Today, restoration is provided for in three
main categories: physical disability, unemployment and old age and
in many situations the receipt of one benefit does not exclude the
possibility of obtaining others. 6 In Utica Mutual Insurance Company v. Pioda,7 a defense was interposed to an award of compensation for total incapacity on the ground that claimant had applied
for an was receiving unemployment benefits and the unemployment
act provided that a worker who is receiving "compensation for temporary disability under the workmen's compensation law" is disqualified to receive unemployment compensation.8 The court held
that this provision was not applicable as claimant was totally and not
partially disabled; that the two acts were not inconsistent; that claimant was not estopped and there had been no election of remedies.
In a comment on this decision it was pointed out that the "real
basis of the doctrine of election of remedies" is not to obviate
logical inconsistencies but to prevent unjust enrichment and on
"this ground the fund from which unemployment benefits had
been paid might well recover" the amount of such benefits
from the one who received workmen's compensation. 9 This view,
of course, would not change the instant decision which reaches
a sound result; but the burden remains of eliminating the possibility
of unjust enrichment by coordinating the various wage-loss acts and
this task should be addressed to the Committee on Revision and the
General Assembly.10 And, in formulating a general plan, particular
care should be exercised so that a worker who is the recipient of one
type of benefit will not be prevented from changing to another if he
can qualify.
6.

For a thorough discussion see 2 LARSEN,
et seq.

7.
8.

9.
10.

(1952).
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90 Ga. App. 593, 85 S.E.2d 627 (1954).
GA. CODE ANN. § 54-610 (e) (2) (Supp. 1951).
15 NACCA LAW JOURNAL 146-148 (1955).
For judicial effort toward coordination see Pierce's Case, 325 Mass. 649, 92

N.E. 2d 245 (1950).
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REOPENING OF AWARDS

An interesting tussle developed between majority and minority
views in the decision of Travelers Insurance Company v. Hammond.1
Before instituting the present litigation there were two "agreements
with board approval" entered into by the parties. Under the first
agreement an award was made on the basis of total disability. According to the second agreement, which was entered into about six months
after the first, the amount of disability was reduced to 60% and a
lumpsum settlement was approved and paid. In the present case,
claimant alleged that due to a change of condition his disability had
increased to 100% and that he was totally and permanently disabled.
The majority affirmed an award on this basis, pointing to the
fact that finality could not be attributed to the second agreement as
by its terms it could be reopened for change of condition. On the
other hand, the dissenting view took the position that the second
agreement actually found that claimant was 100% disabled and that
settlement at 60% was to enable the claimant to avoid an operation
which the doctors believed would reduce disability to such percentage.
Hence a finding of 100 , disability is final and may not be reopened
as disability in excess of 100% would be impossible.
The majority view is contained in a headnote opinion and presents the obvious imperfections of this kind of judicial reporting; in
fact, at times it seems that majority and minority are deciding different cases. Were it not for the minority, the content of the second
agreement, which raises acute difficulties, would not be a part of
the record. Apparently, the first agreement is a typical procedure
which is provided for 12 whereas the second seems to be an effort
to compromise, in a private tort sense, a doubtful question of fact.
At least in the common law sense of "benefit-detriment" the second
agreement is lacking in consideration and there is no indication as
to the nature of the operation or whether the claimant would not be
permitted, as a matter of law, to decline. 13 Actually, what is needed is a
reconsideration of the agreement-settlement procedure in order to
determine whether it is fair to both worker and employer, and in
addition, a determination whether a similar procedure may be used
14
to compromise doubtful matters.
In a second case decided during the survey period somewhat similar
11.

90 Ga. App. 595, 83 S.E.2d 576 (1954).

12.
13.

GA. CODE, § 114-106 (1933).
GA. CODE ANN. § 114-501 (Supp. 1954).

14.

GA. CODE § 114-106 provides that the typical agreement, as to "amount, time
and manner of payment" must be in accord with the provisions of the act.
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problems were presented in reference to reopening awards. In American Employer's Insurance Company v. Hardeman,15 claimant was
found to be 100% disabled, but 70.33% of such disability was attributed to systematic infirmity not connected with the injury leaving
29.67% of disability which was compensable. Thereafter claimant
applied for a new award based on change of condition in that the
systematic disability had decreased and the injury disability had
increased. The employer filed a motion to dismiss on the ground
that the original finding of 100% disability foreclosed any possibility
of change of condition, and the deputy director who heard the matter
granted the motion on such contention. No appeal was taken. In a
second application based on change of condition the deputy director
dismissed the claim on the ground that the prior proceeding, though
based on an erroneous rule of law, had now become res judicata and
this view was followed by the court of appeals. In effect, what is
held is that an erroneous application of the principle of res judicata
by a deputy director of the compensation board which is not appealed
becomes binding in the sense of res judicata in reference to subsequent
proceedings.
Whether or not the principle of res judicata should be applicable
to administrative proceedings is still a matter of much debate16 and
certainly the outcome of this case lends tremendous weight to those
who oppose it. The ruling by the deputy director that the first
finding of 100% disability was res judicata as to change of condition
17
was induced by a misinterpretation of unrelated judicial decisions.
If this were a judicial judgment, it could be vacated or modified
on motion before the term ended. 18 Administrative proceedings are
not burdened by "terms" and jurisdiction to modify awards based
on change of conditions for the statutory period. Though technically
an application based on change of condition is not a motion to vacate,
at least it sets in motion machinery which determines the adequacy
of a pervious award and hence should be deemed sufficient from a
procedural standpoint for the purpose of correcting the sort of error
which appeared in the ruling of the deputy director.
15.

91 Ga. App. 462, 85 S.E.2d 805 (1955).

16.

BAUER FEDERAL ADMINISTRATIVE LAW, p. 162 (1952) ; Parker, Administrative Res
Judicata, 40 ILL. L. REV. 56 (1945); DAVIS, ADMINISTRATIVE LAW, § 171 et seq.

17.

18.

(1951).
The deputy director cited the following two cases as authority: Moore v. Armenian Liability Insurance Co., 67 Ga. App. 259, 19 S.E.2d 763 (1942);
Rourke v. U.S. Fidelity Co., 187 Ga. 636, 1 S.E.2d 728 (1939).
49 C.J.S. Judgments, § 274, citing Lester v. Rogers, 31 Ga. App. 590, 121 S.E.
582 (1924).
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MALPRACTICE

In a case decided in 1932, it was held that an action brought by
an employee against the insurance carrier and the physician for damages for malpractice was subject to general demurrer. 19 The only basis
for the decision was an oblique reference to Code section 114-502
which has nothing to do with rights against "third parties." The
result of this case was to place Georgia in a distinct minority which
hold that physicians who aggravate compensable injuries are not
suable. 20 In Gay v. Greene,2 decided during the survey period, the
1932 decision was expressly discredited and the right of an employee
who had received compensation to sue for damages for malpractice
was recognized. In this case compensation and medical expenses had
been paid by the employer, a self-insurer, and the action against the
physician was brought on behalf of the employer to the extent of
such payments, with any remainder going to the plaintiff. Few of
the contentions urged by the defendant in support of the 1932 decision are worth a comment and all of them were ably disposed of
by the court. Proper distinctions were made between damages and
compensation and between a common law tort and a statutory right
and the physician, even though furnished by the employer, was accurately classified as a "third party." The danger of a double recovery
was disposed of by reference to the recently resurrected section on
subrogation which protects the interests of the person paying compensation.22 One problem, however, needs to be clarified. In dealing
with the rights of the subrogee, the court indicated that his share
of the recovery would be "compensation and medical expenses." It
is difficult to understand the basis for including medical expenses,
which seem to be an item for adjustment between the physician and
the employer. Moreover, the subrogation section, which admittedly
is difficult to apply to malpractice cases, mentions only compensation. And finally, even as to compensation, the subrogee should be
reimbursed only for the amount which has been incurred by reason
of the aggravation of the injury resulting from malpractice. He would
not be entitled to payments which had been made solely on account
23
of the original injury.
19.
20.
21.
22.
23.

McConnell v. Hanes, 45 Ga. App. 307, 164 S.E. 476 (1952).
Along with Washington, Iowa and West Virginia. See LARSON, op. cit. supra
note 6, § 72.61.
91 Ga. App. 78, 84 S.E.2d 847 (1954).
GA. CODE § 114-403 (1933).
Larson, op. cit. supra note 6, § 72.65 (a).
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DEPENDENTS

A neat instance of judicial legerdermain in the area of statutory
contsruction occurred in American Mutual Liability Insurance Company v. Hogan.24 The question presented was whether a posthumous
acknowledged illegitimate child was a dependent within the purview
of the compensation act and hence qualified to file a claim. Codesection 114-414 expressly includes posthumous children and acknowledged illegitimate children but makes no mention of posthumous
acknowledged illegitimate children. In affirming an award to the
claimant the court observed that "an acknowledgment of an illegitimate
child by its putative father serves to establish the relationship between
the father and the child and one an illegitimate child is acknowledged by its putative father, for the purpose of the Workmen's Compensation Act it stands on the same footing as a legitimate child."
Even though an array of "canons of construction" might be called
forth in an effort to show that such expansion of the meaning of
dependents is unwarranted, in view of the broad social purposes of
the compensation act, the result is eminently correct.25 Actually
what is needed is general statutory reform as to the status of an
illigimiate. There is no reason why a nullius filius, the special scapegoat of the common law, should be entitled as a dependent through a
process of acknowledgment, to obtain the substantial benefits of the
compensation act, yet at the same time to be practically foreclosed as
26
to any other claim on the putative father.
EVIDENCE

(a) Admissibility. In most of the states the exclusionary rules of
evidence developed by the common law are not applicable to compensation hearings.27 In such proceedings no jury is present to be
misled by or protected from "un-cross-examined" testimony and the
expertise of the board may be dependend upon to properly sift the
record. In Georgia, however, the rules of evidence are applicable and
24.

91 Ga. App. 891, 87 S.E.2d 661 (1955).

25.
26.

There seems to be few cases in point and all that could be found are in accord.
The meaning of acknowledgment needs legislative definition, and this is particularly true if the illegitimate is to obtain adequate support or an interest
in the father's estate. The "Bastardy Proceedings," Code section 74-301 et
seq., may have been sufficient in the year 1793 but should now be embalmed.

27.

DAvis, ADMINISTA'rsvE

LAW, § 140

(1951).

Probably such rules are on

way out for any proceeding, judicial as well as administrative.

the-
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a violation may be such an error as to require revedsal.28 In two cases
decided during the survey period-Fleming v. St. Paul-Mercury Indemnity Company29 and Atlanta v. CrouchA0 the question raised
was whether hearsay evidence had been properly admitted. In the
Fleming case, the widow of the deceased employee testified that when
her husband came home from work he was suffering intense pain from
a bleeding bruise on his left foot and he told her the injury was
caused by stepping on a pipe while at work. No one saw the accident and there was no other testimony as to the cause of the injury.
In the Crouch case a son-in-law testified that when deceased came
home from work he said that he had an intense pain in his chest and
that it was started by stumbling over a pipe and climbing a ladder
while at work. The son-in-law also testified that he investigated the
place of employment and found that the pipe and the ladder were
in existence and fitted the description given by deceased. But again,
no one saw the accident and no other witness testified as to the cause
of the injury. The court ruled in both cases that the evidence was
admissible and affirmed awards to the surviving spouses.
There is no legal basis for the admission of such testimony. In the
Fleming case, which is the sole support of the Crouch case, the court
depended primarily on a headnote attached to Lathem v. Hartford
Accident and Indemnity Company31 which reads as follows:
When death has sealed the mouth of a witness and there
is no other witness as to such deceased witness's injury and
its cause, it being contended that the injury was the cause
of his death, "the declarations of a party himself, to whomsoever made, are competent evidence, when confined strictly
to such complaints, expressions, and exclamations as furnish
evidence of a present-existing pain or malady, to prove his
condition, ills, pains and symptoms, whether arising from
sickness or from an injury by accident or violence. If made
to a medical attendant, they are of more weight than if made
28.

29.
30.
31.

Hodge v. Mutual Liability Insurance Company, 57 Ga. App. 403, 195 S.E. 765
(1938) . In this case similar evidence as that offered in the survey cases was
ruled out. Actually, the court has handled the problem in many different
ways. In Davis v. Menefee, 34 Ga. App. 813 ,131 S.E. 527 (1925) it was held
that the admission of hearsay evidence was not a ground for setting aside
a finding; in United States Fidelity & Guaranty Company v. Bohannan,
36 Ga. App. 34, 135 S.E. 319 (1926) statements of injury to fellow employee
made while at work and within a few minutes of the injury were part of
res gestae, the court observing that if such statement had been made on the
way home, they would be excluded; in Heath v. Atlanta, 67 Ga. App. 85, 19
S.E.2d 746 (1942), the admission of illegal testimony was approved on the
ground that the hearing was administrative.
Flemming v. St. Paul Mercury Indmnity Company, 91 Ga. App. 582, 86 S.E.2d
637 (1955).
Atlanta v. Crouch, 91 Ga. App. 38, 84 S.E.2d 475 (1954).
60 Ga. App. 523, 3 S.E.2d 916 (1939).
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to another person." Travelers Insurance Co. v. Mosley, 75
U.S. 397 (19 L. ed. 437) [sic]
No matter what assumptions may be made as to the meaning of
this headnote, it is not supported by the body of the opinion nor
32
is the quoted portion readily discernible in the Travelers opinion.
Actually, what the Lathem case decides is summarized in Wigmore as
follows:
The complaints, exclamations and expressions of the deceased to the doctors, which included the expression that he
was injured lifting a box of glass, are admissible not only out
of necessity, but also for the reason that such statement was
proper to enable the physician to better understand the illness and was part of the description of his injury and was inseparable
from the deceased's complaint with respect thereto. 3
This excerpt makes sense and is in accord with the general rule
which requires that such statements, to be admissible, must be made
to an attending physician. The effect is to add to necessity, which
always exists, the essential element of trustworthiness. Apparently, in
the Fleming and Crouch cases the court accords to a verbose, prolix
and repetitious headnote the accoutrements of authority. There is,
of course, neither time nor intent to canvass in detail the various
phases of the immediate problem which may encompass everything
from "groans and moans to pure narration." It should be noted,
however, that the Georgia rule is probably no more than a liberal
application of the res gestae exception. And further, for those who
do not enjoy the "learnedness of Latin" as a content for law, a sentence
from the Lathem opinion may be considered the real basis for admitting such statements. After discussing the exclusionary rule, the court
observed:
"Yet, in order to prevent a miscarriage of justce, there are
34
exceptions to this general rule."
Actually, for the purpose of the administration of the compensation act, which is continually burdened by the alleged "unwitnessed
fatal accident," the Georgia view is highly preferable. In those states
where the exclusionary rules are not applicable, the admission of
hearsay evidence does not make such evidence competent, but it is nec32.

33.
34.

In the Lathem case there are two opinions, the second one resulting from a
motion for rehearing. The first opinion is rather extensive and refers to many
out-of-state decisions, but substantially all of the cases base their ruling
on res gestae. This seems definitely true as to the Travelers case which was
selected by the court as support for the headnote. This case, incidentally,
was decided in 1869.
6 WIGMORE, EVIDENCE, § 1722 (Supp. 3d ed. 1953).
60 Ga. App. 523, 527, 3 S.E.2d 916, 920 (1939). It is really an exception to
an exception.
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essary that there be a residuum of legal evidence in addition in order to
support the finding. 35 Hence in most other jurisdictions the awards
in the Fleming and Crouch cases would have been reversed.
Another survey case presented a similar problem in reference to,
admissibility. In Allstate Insurance Company v. Phoenix,36 the deceased, who was vacationing in Florida, became involved in an
accident while motoring from Palmetto to Tampa and was killed.
The court ruled that statements by deceased to his wife on the day
of the trip that he was in a hurray to get started as he wanted to
stop in Tampa and visit one of the employer's branch offices was
admissible as "original" evidence. This ruling is clearly in accord
with Code section 38-302 and the same result would be reached at
common law on the ground that such evidence, although hearsay, may
37
be admitted to show design or plan.

(b) Sufficiency. Practically every decision in the compensation
field contains an observation as to whether the evidence is sufficient to support the findings of the board. According to Larson, the
statement that fact findings must be affirmed if "supported by any
evidence is the number-one cliche of compensation law, and occurs
in some form in the first paragraph of compensation opinions almost
as a matter of course." 38 To some extent, this makes it difficult to
classify many decisions and would make it reasonable to place most
of them under the word "evidence." For present purposes those cases
which seem to present either exceptional instances of the application
of the "any evidence" rule or are concerned primarily with the probative value of evidence admittedly adduced are included under the
sub-title "sufficiency."
In Hollifield v. Croft Chenille Company,3 9 the claimant testified
that when she was attempting to dislodge a bundle of spreads, about
six bundles toppled over from above, falling unexpectedly on her
arms and thereby injuring her back. Several doctors testified that
claimant had been thoroughly examined; that myelograms and X-rays
were made and no injury discovered. Also, the doctors testified that
such tests and examinations were not exhaustive and did not exclude
the possibility of injury. The board made an award denying compensation which was reversed by the court on the ground that it was
contrary to the only evidence in the record. It is true, of course,
that an "aching back" which cannot be explained by medical diagno35.
36.
37.
38.

I.arson, op. cit.
supra note 6, § 79:22.
90 Ca. App. 619, 83 S.E.2d 335 (1954).
6 WIcMORE, EVIDENCE § 1725 (3d ed. 1940).
la-son, Cp. r.f.sv'l', note 6, § 80:10.

39.

90 Ga. App. 594, 83 S.E.2d 584 (1954).

216
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sis is a frequent instance of maligering, but the court observed that
such a conclusion was not supported by the record. Where a finding
is made that is contrary to the evidence, it is difficult on review to
evaluate the board's action. In such a situation, an explanation should
be made as to why the evidence was not believed. In this case, very
likely, much dependence was placed on the demeanor of the witness,
but the findings were silent as to this. For example, in Williams v.
U.S.F. & G. Company,40 a case decided during the survey, the deputy
director noted the uncertainty of the claimant when testifying to
essential facts and that in weighing the evidence he was privileged
to consider "the witness's manner of testifying" and "their personal
credibility so far as the same may legitimately appear from the
trial." Although the only evidence in the record tended to establish
an industrial accident and disability, an award denying compensation was affirmed on review.
In a series of survey cases, the question presented was whether the
board had properly evaluated either the presence or absence of medical
testimony. In Fulton Bag and Cotton Mills v. Speaks, 4t the claimant
testified that when attempting to mend a machine his arm was twisted;
that he was sent to a doctor who placed the arm in splints; that he still
suffered much pain and had been unable to keep various jobs because
of inability to use the arm normally. Three doctors, all of whom
treated claimant, testified that the arm was completely healed in all
respects; that any present disability was temporary and would disappear with exercise. The board entered an award based on a finding of
permanent partial disability and this was affirmed by the court of
appeals. The medical testimony was disposed of by the observation
that the testimony of an injured person as to the extent of the injuries
may be believed in perference to "a whole college of physicians" testifying to the contrary.
Such treatment of medical testimony, however, should not be taken
literally and neither the board nor parties to compensation proceedings should decide on the strength of such a caveat to dispense
with it. In fact, at times medical testimony will be deemed controlling and frequently, when the problem is to show a causal relation
between work and accident or between accident and subsequent
40.

90 Ga. App. 409, 83 S.E.2d 225 (1954).

41.

evidence in this case is the fact that the injury was a hernia and on the
day of the alleged accident the claimant left the job to get liquor and appropriated a customer's automobile for the purpose. He did not return to
the station nor did he return the automobile. In hernia cases it is necessary
for the claimant to meet the requirements of Code section 114-412.
90 Ga. App. 685, 83 S.E.2d 872 (1954).

To support the finding against the
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disease or injury, it may be essential. In Pepperell Manufacturing

Company v. Mathis, 42 the claimant, while walking on wet concrete,
slipped and fell, injuring her knee. The effect was not disabling
and she continued working. About two years later she instituted a
proceeding to determine the extent of disability and at the hearing
testified that severe pain in the knee prevented her from working.
Medical testimony was to the effect that the knee had completely
healed but that claimant was suffering from arthritis which caused
the disability. The board believed the doctors and the court's agreement was expressed by means of the number-one cliche. The fact
that arthritis may be traumatic in origin or aggravated by injury
was not presented by the claimant.
A similar situation was presented by Atkinson v. Fairforest Company, 43 in which an effort was made to show a causal relation between

the treatment of an injury and a subsequent disease. The treatment
involved the immobilization of a fractured left arm which was done
by elastic bandages. The claimant testified that the bandages would
"roll up," resulting in pressure and irritation. When removed, a
cancerous condition was discovered in the left breast which was removed by surgery. Doctors testified that the cause of the cancer was
unknown and that this type of cancer was not caused by trauma. The
board accepted the medical version of events and this was affirmed
by the court. A third survey case accords with the same pattern. In
Davis v. Atlantic Steel Company,43. the employee suffered a leg injury

that required amputation, and shortly thereafter, death resulted from
a coronary occlusion. Doctors testified that it was impossible to connect the blood clot which caused death with the injury and a denial
of compensation was affirmed by the court.
In a final survey case the problem of showing a causal relation
between work and injury was again presented in Hoffman v. National
Surety Corporation,44 the employee, an air-conditioner, stooped down
to look at some pipes. After uttering half a sentence while in this
position, he died suddenly from a heart attack. Evidence was introduced showing the various duties which had been performed during
the day and the doctors who testified were unwilling to say that
such exertion could either cause or contribute to the seizure. It was
also shown that the employee had a congenital heart condition from
which he had suffered for many years. The board found that the
42.
43.
43a.
44.

92 Ga. App. 85, 88 S.E.2d 201 (1955).
90 Ga. App. 425, 83 S.E.2d 243 (1954).
91 Ga. App. 102, 84 S.E.2d 839 (1954).
91 Ga. App. 414, 85 S.E.2d 784 (1955).
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injury was work-connected but on appeal the superrior court reversed.
The court of appeals affirmed on the ground that when the performance of duties required only slight exertion, then the opinion of
experts was necessary in order to support a finding. With this, the
picture is completed; a picture that begins with the observation that
a whole college of physicians may be disbelieved and concludes with
the requirement that in order to support an award, the testimony of
45
experts is necessary.
COVERAGE

(a) Going and Coming. One of the insolubles in compensation
law is to determine the.meaning of the expression "arising out of
and in the course of" the employment. And when the accident occurs
while the employee is going to or coming from work, the state of
the law seems to be one of perverse confusion. In Traveleys Insurance Company v. Smith,46 the claimant was employed as a typesetter in the composing room of a newspaper. Working hours were
from 4:30 p.m. to 1:30 a.m., with a lunch period from 8:30 to 9:00.
On the day of the accident, claimant left his job at 8:30, ate lunch,
and in returning to work started up a flight of steps which were at
the rear of the building .At two minutes to nine when he was about
three steps from the top, he slipped and fell, injuring his back.
A unique phase of this case is the report of the deputy director
which has the form and manner of a judicial opinion rather than an
administrative finding and award. The director pointed to the difficulty in reconciling previous decisions by the appellate courts in
reference to lunch periods, and demonstrated that a different rule
(or at least result) was applicable to going and coming when it was
between work and home and going and coming to obtain lunch, and
that the latter was usually classed as out of scope. The director indicated strongly that he thought that an award to claimant should be
made, but that his hands were tied by previous decisions and compensation was denied. This ruling, affirmed by the board, was reversed
on appeal to the superior court and such reversal was affirmed by the
court of appeals.
45.

46.

The case of Georgia Marble Company v. McBee, 90 Ga. App. 406, 83 S.E.2d 253
(1954), which was decided during the survey period and which does little
more than repeat the no. 1 cliche, is intentionally omitted. The opinion i'- :.n
abbreviated headnote. See also, B.P.O.E. v. Foster, 91 Ga. App. 696, 86 S E.'d
725 (1955) which evaluates expert and lay testimony, but fails to summaize
the evidence or to state precisely the question presented. And see New Amsterdam Casualty Co. v. Brown, 91 Ga. App. 12, 84 S.E.2d 594 (1954). a
headnote opinion too abbreviated for comment.
91 Ga. App. 305, 85 S.E.2d 484 (1954).
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The judicial technique used in reaching this conclusion should be
noted closely. To begin with, it was observed that the facts were not
in dispute, hence whether the injury was in scope was a question
of law. Usually, by eliminating questions of fact and the application
of the "any evidence" rule, the court is enabled to act both as judge
and jury. Moreover, in most of the going and coming cases, the
facts are not in dispute, but the court has not been consistent in
treating them as raising only questions of law, and at times, there has
47
even been internal disagreement over whether the issue is fact or law.
Actually, what seems to happen is this: if the reaction of the court
is favorable to the board's award, it is treated as a question of fact
with evidence to support; however, if the court's attitude is otherwise,
the issue is classed as merely a question of law and subject to reversal.
The next step by the court was to dispose of previous decisions and
the sad plight of lunch period injuries. To do this the court referred
to a general rule which had received a fair share of lip service in the
past and which reads as follows:
"... a reasonable time must ensue after an employee reaches
an employer's premises prior to the time work should begin,
and a reasonable time after work ends before leaving the
premises, during which time an accident occurring shall be
construed as arising out of and in the course of employment."
To this general rule the court added two decisions48 which sustained awards when injuries occurred in going from home to work,
and noted that the claimant in the present case was doing likewise,
and hence an award of compensation was demanded by law. This,
of course, was sufficient to dispose of the matter, but the court deemed
it necessary, probably due to pressure from the opinion of the deputy
director, to distinguish the lunch period cases. In each of them the
court noted that coverage had failed because the employee was "going"
from work to lunch and not "coming" from lunch to work and that
the going is purely personal and out of scope. 49 One case, however,
47.

Employers Insurance Company v. Bass, 81 Ga. App. 306, 58 S.E.2d 516 (1950).
Sutton

48.
49.

and

Felton, J. J.

dissented on

ground

that the

issue was one

of

law and the facts did not fit any of the exceptions to the going and coming
rule. The em1ployee died of a heart seizure due to the strain of carrying
a heavy tool box. He was on the premises of the employer, had been ordered
to start working even though it was raining and was approaching the place
of work.
General Accident Fire Corporation v. Worley, 86 Ga. App. 794, 72 S.E.2d
560 (1952); Jackson v. Lumberman's Mutual Casualty Company, 33 Ga. App.
35, 125 S.E. 515 (1924).
See, for examples: Aetna Casualty & Surety Company v. Honea, 71 Ga. App.
569, 31 S.E.2d 421 (1944) ; Ocean Accident 8c Guarantee Corp. v. Farr, 180
Ga. 266, 178 S.E. 728 (1935); Houston v. Globe Indemnity Company, 85 Ga.
App. 179, 68 S.E.2d 179 (1951).
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caused some difficulty because compensation had been denied when
the employee was coming from lunch to work and was injured when
a few feet from his work bench. 50 But this case was distinguished
on the ground that it involved a question of fact and hence responsibility for it rested with the board. 51 So, concluded the court, where
the "claimant has departed from his employment to go elsewhere to
eat his lunch on time given him for that purpose he is out of scope, 2
but when he is returning to his employment and is injured at
a place and time where it is necessary for him to be in order to get
back to his work station at the time set for him to recommence his
duties, the situation is exactly the same as though he were arriving
in the morning preparatory to undertaking his day's duties, and the
injury must, therefore, be presumed to have arisen out of and in the
course of his employment."
The effect of this is to extend coverage to lunch periods if the injury occurs when the employee is coming to work from lunch. The
next essential development is to treat the "going to lunch" in the
same way. This could be accomplished by a proper application of
the general rule, presumably controlling in Georgia, which includes
going and coming as in scope and makes no distinction as to whether
the purpose is home, lunch or a rest period. Going home at the end
of the work day is no more personal than going out for lunch. And
finally, in order to get in line with other jurisdictions, the entire
lunch period should be covered when the employee eats on the
53
premises.
A second survey case involved the going and coming rule but solution was obvious. In American Mutual Liability Insurance Company
v. Casey,54 the employee in question was the field superintendent of
a construction project. He was on call twenty-four hours a day and was
paid a monthly salary. He maintained an office at his home where he
studied blue prints and prepared reports to the home office. On the
day of the accident the work had ended and the force dismissed for
the day. While driving home along a public highway in his own car,
50.
51.
52.
53.

54.

Employers Liability Assurance Corp. v. Woodward, 53 Ga. App. 778, 187 S.E.
142 (1936).
The finding of the board may have been the result of the "issues of law"
decisions which had been made by the court.
The phrase within the brackets has been added but it seems to be justified
as otherwise the sentence is incomplete.
When the time comes, Maryland Casualty Company v. Sanders, 49 Ga. App.
600 176 S.E. 104 (1934) will be of vast help. In this case a school teacher,
grading papers at home, became chilly and decided to build a fire. His efforts
ignited his clothing and he was injured. Said the court: "An award of compensation to the claimant as matter of law was demanded."
91 Ga. App. 694, 86 S.E.2d 697 (1955).
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the employee was injured in a traffic accident. Just prior to the
accident he had stopped a sub-foreman on the highway to obtain
information about the day's work. An award of compensation by
the board was treated on review as presenting only the question of
whether there was evidence to support the award, and, upon finding
such evidence, the award was affirmed. In answer to the contention
that the employee was excluded under the going and coming rule,
the court limited such rule to situations where the employee had fixed
hours and a specific place to work. The fact that when the employee
reached home he would attend to purely personal matters, such as
eating dinner and bathing, was not sufficient to make the "going
home" out of scope.
(b) Independent Contractor. The cooperative plan for the operation of taxicabs which is much in vogue has been construed in Georgia as creating the relationship of principal and independent contractor, and in the absence of the employer-employee relation, the
compensation law is not applicable.55 In Diamond Cab Company v.
Adams,5 6 the contrary result was reached by reason of a municipal
ordinance which required the permit holder to operate the cab personally or by a licensed employee. Normally, such a statute would be
unconstitutional as a taking without due process, but, as the court
pointed out, the use of the streets is not a "right but a privliege" and
the municipality may usually condition the use as it deems proper.
This method affords an easy avenue by which tc escape the previous
holdings.
(c) Lent Employees. In Bituminous Casualty Company v. Humphries,57 the claimant was employed by the general employer as a sawmill hand and bulldozer operator on a five day weekly basis from
Monday through Friday. An agreement was made between the general
employer and a special employer by the terms of which the special
employer could borrow claimant and the bulldozer when it was not
in use by the general employer. Payment for claimant's services and
the bulldozer would be made to the general employer on an hourly
basis. On Saturday, when claimant had a day off, a fire started at
the mill site of the special employer. He located claimant and instructed him to go for the bulldozer and drive it to the fire. While
driving along a public highway in his own car in order to get the
bulldozer, claimant was injured in a traffic accident. The board en55.

Fidelity and Casualty Co. of N.Y. v. Windham, 209 Ga. 592, 74 S.E.2d 835

(1953).
56. 91 Ga. App. 220, 85 S.E.2d 451 (1954).
57.

91 Ga. App. 271, 85 S.E.2d 456 (1954).
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tered an award for claimant against the general employer and this
was reversed by the court of appeals. Both the general and special
employers were parties to the proceedings, and apparently, after vacating the award against the general employer the court instructed
the board to make a computation based on salary, and to enter an
award against the special employer. 5s To reach this conclusion the court
made a careful analysis of the terms of the contract between the general and special employers, and as a result determined that the Saturday hiring of claimant to assist in fire fighting was an independent
employment relation which did not involve the general employer. A
final point in case involved the "going and coming" rule. It was contended that as claimant was going along a public highway toward theplace of work he was out of scope. It was noted by the court however
that the travel was for the purpose of obtaining the bulldozer and
bringing it to the site of the fire which was done at the instance of the.
employer and hence was a part of the empolyment.
(d) Deviation Two cases, both interesting in a factual sense but
involving little difficulty, raised the question as to whether the employee had gotten out of scope by turning aside from the employment.
In Ocean Accident and Guaranty Company v. Lovern,5 9 the claimant was employed as a traveling salesman to work a specified territory
and to call on both wholesale and retail outfits. He was paid a
weekly salary with an additional allowance for expenses. His territory
included Athens, Griffin, Rome, and Carrollton and he scheduled his
calls as he pleased. On the day of the accident he called on a customer
at Griffin and while there remarked that his next stop would be Carrollton. Shortly thereafter, while traveling on an unimproved dirt
road that was under construction, he lost control of the car and was
injured. The road was not the only one that could be taken, but it
was a direct route between the two towns. At the time of the wreck
claimant had with him the paraphernalia of his job such as samples
and advertising matter. An award of compensation was affirmed by
the court, and nothing else appearing, this would seem to be an obvious and correct result. In the course of the opinion, however, the
court referred to intoxication and observed that the burden was on
the employer to show that intoxication was the proximate cause of
the accident or else it would fail as a defense. For the sake of clarity
in judicial reporting it would be preferable to state the issues and contentions along with a summary of the evidence in the opening portions of the opinion; otherwise, it is well nigh impossible to evaluate58.
59.

The actual disposition of the case by the court is not made clear..
90 Ga. App. 708, 83 S.E.2d 862 (1954).
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the decisions and the door is opened to endless speculation as to what
the case held.
In Aetna Casualty Company v. Watson,60 two employees, Vickers
and Watson, worked out of Atlanta for the Davey Tree Expert Company. Vickers was the boss, and the employer instructed him that if
fertilizer was needed, to notify the Atlanta office, and a fresh supply
would be sent. While on a job at LaGrange, the fertilizer ran short,
and instead of notifying Atlanta, Vickers took a company truck and
accompanied by Watson, drove to Atlanta to obtain a supply. On
the trip they consumed about five cans of beer. The next morning
the truck was loaded and the trip back to LaGrange was begun.
They stopped in East Point for gas and oil and two cans of beer.
Watson did the driving and Vickers went to sleep. South of Newnan,
Watson turned the truck around and started back toward Newnan
and while driving in such direction the truck was wrecked, resulting
in severe injuries to Vickers and the death of Watson. It was contended by the employer that the violation of the rule which required
that notification be sent in for additional supplies and the turning
around in the highway and heading in the wrong direction placed
the accident out of scope. An award of compensation by the board
-was affirmed by the court on the ground that the issue was one
of fact and there was evidence to support the finding. Testimony had
been introduced to the effect that despite the company rule, employees
customarily went to Atlanta for supplies and that air had been heard
escaping from one of the tires and as there were no tire tools on the
truck, the inference was reasonable that the turning around in the
road was due to an emergency, and was not therefore, a deviation from
the employment. 61
A third case, General Motors Corporation v. Craig,62 is included
under the present topic although where it belongs is a matter of conjecture. The syllabus attached to the case indicates that the issue presented involved a change of condition but apparently neither the majority nor concurring opinions classed it as such. According to the
majority, the fact that there had been a previous award did not make
the current case a matter of change of condition, as the previous
award had failed to adjudicate the extent of disability. In sharp contrast is the statement in the concurring opinion that the extent of
disability was found to be the same in both cases by the deputy direc60. 91 Ga. App. 657, 86 S.E.2d 656 (1955). Two cases.
61. These defenses, and others, are listed in GA. CODE § 114-105 (1933). Even if
such defenses were not expressly set out in the act they would be available
under the "arising out of and in the course of" provision.
,62. 91 Ga. App. 239, 85 S.E.2d 441 (1954).
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tor. Regardless, however, of such intramural disagreement, the case is
important because of the nature of the defense interposed by the
employer. The claimant received an injury to his back and after
the original award of compensation was rehired and assigned to
duties which did not require too much physical effort. A rule of the
employer required employees who "layed off" from work to give
notice, and as claimant frequently violated this rule has was dismissed.
In an effort to get reinstated the claimant presented the matter to the
labor union in employees plant and the union, after investigation,
approved the dismissal. Therefore, according to the employer, the
claimants unemployment was attributable to his own fault and not
to his disability. Claimant testified however, that his failure to appear
for work was due to his physical condition, and that he sent information by a friend to the employer but the friend failed to deliver the
message. According to the majority, the proper outcome depended
merely on which side the board believed whereas the concurring opinion deemed the situation to be one in which circumstances which
prevented the claimant from receiving compensation had been removed. No matter which theory of the case is proper, the outcome
is the same and the proceeding at least indicates the inffectiveness of
the defenses contained in Code section 114-105.

OUT

OF STATE

ACCIDENTS

Code section 114-411 provides that when an accident happens while
the employee is employed elsewhere than in this state, the compensation act is applicable if the contract of employment was made in
this state and if the employer's place of business is in this state or if
the residence of the employee is in this state. In Fidelity Casualty
Company v. Swain,63 the employee was hired in Michigan and worked
there for 29 years. He developed a heart condition and it was deemed
advisable to send him to warmer climate. The southeastern territory
was placed under his supervision and he made Decatur headquarters
for such purpose. His work involved contacting some 18 different companies in the territory and on the day of the accident he was calling
on trade in Mobile, Alabama. In an action for compensation, it was
contended that Code section 114-411 was applicable, and as the
contract of employment was made in Michigan, the board was without
"jurisdiction." To meet this contention the court found that the compensation act provided for two methods of acceptance, one contained
in Code section 114-110 and one in Code section 114-201, and when
63.

90 Ga. App. 615, 83 S.E.2d 345 (1954) .
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acceptance was under section 114-201, then section 114-411 was not
applicable, all of which had the effect of eliminating Code section
114-411 in the present case. With this section out of the way, the
rest was easy.
This method of disposing of Code section 114-411 has been used in
previous cases, 64 and though the technique is dubious, the result is
excellent. Actually, Code section 114-411 is too strict and to require
an employee to meet each condition contained in this section for
out-of-state accidents would be extreme.
MISCELLANEOUS

Several cases, decided during the survey period are entitled to summary treatment only. Taylor v. Smith6 5 contained the contention that
the compensation act was unconstitutional. This is about a generation
too late and the answer is obvious. In Wolfe v. Williams,6 6 an award
denying compensation was affirmed on the ground that there was
evidence to support it. The injury arose out of an altercation among
employees, but the report of the case gives no indication as to the
circumstances. In Royal Indemnity Company v. Humphries,67 it wa5
decided that a county agent was the employee of the Board of Regents
of the University System and not the federal government, and hence
was an employee within the purview of the compenastion act.
CONCLUSION

The Committee on Revision has an excellent opportunity to render
a great public service when the time arrives for making recommendations to the General Assembly. The hope is expressed that the Committee will not be content with patching up the present act, or even
a general revision, but will insist that consideration be given to the
adoption of an entirely new program. Only in this way may the
board and the court be enabled to properly perform their respective
tasks "and the high public purpose of Workmen's Compensation be
realized."
64.
65.
66.
67.

For example, Slaten v. Travelers Insurance Company, 197 Ga. 1, 28 S.E.2d
280 (1943).
91 Ga. App. 125, 85 S.E.2d 52 (1954).
92 Ga. App. 1, 87 S.E.2d 436 (1955).
90 Ga. App. 567, 83 S.E.2d 565 (1954).
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