
STATUTORY CONSTRUCTION
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The statutory construction cases decided during the survey period
fall into two broad categories, those in which the meaning and effect
of legislative language was decided, and those in which the validity
of statutory enactments was determined. The substantive law declared
by these cases is covered elsewhere in this survey, and this article at-
tempts only to point to the statutory significance of the cases, and
not to the more far-reaching effect.

CONSTRUCTION

The plain meaning of a statute was looked to in Bibb County v.
Hancock,1 where the supreme court found the statute2 providing for
the payment of attorneys appointed to represent certain indigent de-
fendants was designed to have state-wide application. Thus it is appli-
cable even in counties where the office of county treasurer has been
abolished although the statute spoke of an order "directing the county
treasurer" to pay appointed attorneys. This statute was also attacked on
the ground that the constitutional provision 3 requiring the title of an
act to express the subject matter had not been complied with in that
the title did not mention the levying of a tax. Payment of compensation
and expenses was covered by the title, and this was found sufficient
to cover the subject matter.

Legislative history was looked to in Bagby v. Grogan,4 where the
question was whether inheritance by nieces and nephews was per stir-

pes or per capita. Two cases had considered this question and had
indicated some divergence of view. The codifiers of the 1933 Code of
Georgia had indicated the earliest of these cases as their authority for
the relevant code privision, 5 and the court of appeals pointed out that
where a court decision is the source of a code provision, the code will
be construed in light of the decision.
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1. 211 Ga. 429, 86 S.E.2d 511 (1955).
2. Ga. Laws Nov.-Dec. Sess. 1953, p. 478, GA. CODE ANN. § 27-3001 (Supp. 1954).
3. GA. CONST. art 3, § 7, 8, GA. CODE ANN. § 2-1908 (1948 Rev.).
4. 91 Ga. App. 229, 85 S.E.2d 535 (1954).
5. GA. CODE § 113-903(5) (1933).
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In Folsom v. Summer, Locatell & Co.,6 the question was whether a
corporation was included in the word "person" when "person" was
later referred to by personal rather than by impersonal pronouns. The
statute7 forbade any person to practice architecture or to imply that
"he or she is an architect without having qualified as required by this
Chapter." In an action for architectural fees, defendant demurred on
the ground that the corporate plaintiff had used the title "architects"
in violation of the statute and that the contract was therefore illegal
and void. The court of appeals found the corporation was not pro-
hibited from using the title "architects" in its contracts. To reach
this conclusion the court looked to the statute as a whole,
and said that while a corporation could in some instances
be included by the word "person," in this statute the use of the per-
sonal pronouns "he" and "she" when the impersonal pronoun "it"
was available for use if the legislature wanted to use it, showed that
the General Assembly had not intended to include corporations among
the persons against whom the statute was directed.

In determining that a kindergarten was a school under a zoning
ordinance which included schools in defining a "Residential District,"
the supreme court in Duncan v. Entrekin,8 relied upon the established
proposition that statutes in derogation of the common law are to be
strictly construed.

A further example of construing a statute in favor of the private
individual and against the state is Atlanta v. Fulton County.9 The
question presented was whether property condemned by the city for
waterworks purposes reverted to the former owner when the city ceased
using the property for that purpose. The supreme court held that it
did, in spite of the fact that the charter provision ° under which the
land was acquired stated that condemned land would be held "in fee
simple." This conclusion was based upon the idea that no greater inter-
est than required would be construed to be taken, and therefore only
fee simple title for waterworks purposes was acquired.

The purpose for which a statute was enacted was looked to in deter-
mining its effect in Bishop v. Act-O-Lane Gas Service Company." The
question presented was as to the validity of a contractual provision
relieving defendant liquid gas distributor from liability for negligence
in regard to the installation and servicing of butane gas equipment.

6. 90 Ga. App. 696, 83 S.E.2d 855 (1954).
7. Ga. Laws 1952, p. 457, GA. CODE ANN. § 84-302 (Supp. 1954).
8. 211 Ga. 311, 85 S.E.2d 771 (1955).
9. 210 Ga. 784, 82 S.E.2d 850 (1954).

10. Ga. Laws 1874, p. 116.
11. 91 Ga. App. 154, 85 S.E.2d 169 (1954).
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The trial court had sustained defendant's demurrer to the petition, in
which recovery was sought for damage caused by an explosion and fire.
It was alleged that defendant's agent filled a storage tank on plaintiff's
premises so that excessive pressure was built up and gas escaped through
a safety valve, entered the plaintiff's home and was ignited by a gas
stove pilot light. The petition charged that defendant had violated
rules and regulations of the fire commissioner of Georgia in regard
to the location of tanks and the extent of filling them.

The court examined the history of the statutes involved and pointed
out that the General Assembly had in mind the Winecoff Hotel fire
and sought to enact legislation to protect the public against destructive
fires. The statute setting up the office of "Georgia Safety Fire Corn-

missioners" 12 and the Liquefied Petroleum Safety Act 13 were approved
on the same date, and as both sought to prescribe for the public good
a remedy for an existing evil, the court said they should be construed
together. Since the purpose of the statutes was to protect the public,
their terms could not be ignored by the parties. As defendant was
required to apply for a license to distribute butane gas, and got a
license on the condition that it would comply with the statute and
with rules and regulations of the Fire Commissioner, a release obtained
from a member of the general public to the effect that defendant would
not have to comply with the rules and regulations would not be given
effect. Since the provisions of the Liquefied Petroleum Safety Act were
stated by the General Assembly to be for preservation of public health
and safety, pliblic policy would not permit abrogation of its provisions
by contract.

Touchton v. Echols County14 illustrates the principle that sections
of the code relating to the same subject matter must be construed to-
gether. The action was for mandamus against a superior court clerk to
compel him to sign validation certificates for courthouse bonds. The
county commissioners' resolution calling the bond election and the
petition of the solicitor general to validate the bonds referred to the
construction and furnishing of a courthouse and jail, and the valida-
tion judgment referred to the bonds "as prayed for in the petition,"
but the bond form presented to the superior court clerk for certifica-
tion referred only to a courthouse, and not to a jail. Although Georgia
does not require any particular form or specific statements in county
bonds, the Georgia Supreme Court rejected the plaintiff's contention
that Code section 87-306, requiring the clerk of court to sign a certifi-

12. Ga. Laws 1949, p. 1057, GA. CODE ANN. § 92A-701 (Supp. 1951).
13. Ga. Laws 1949, p. 1128, GA. CODE ANN. CH. 73-3 (Supp. 1951).
14. 211 Ga. 85, 84 S.E.2d 81 (1954).
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cate on the bonds, made it the clerk's duty to sign the certificate with-
out reference to the bond's contents. Other sections of the Code relat-
ing to admissibility in evidence of copies of records bearing the cer-
tificate of officers 15 and providing for correct transcripts of records in
the office of clerks of superior courts' 6 permitted the superior court
clerk to refuse to sign a certificate that was not correct.

In construing the bribery statute, Georgia Code section 26-4101, the
court of appeals had no difficulty reaching the conclusion that the
office of deputy sheriff of Richmond County was included within the
phrase "any office of government or of justice," relying upon Payne
v. State.'8

VALIDITY

Several difficult and important matters of statutory validity were
presented in the cast of Humthlett v. Reeves.19 This was an action to
enjoin the construction of a cemetery and for a declaratory judgment
that the statute under which such construction was to be made was
unconstitutional. A 1910 statute20 provided for county authorities to
grant permits for establishment of cemeteries in unincorporated areas
of counties having a population of 125,000 or more. The following
year a statute was passed providing that in all cases where it was then
provided that cemeteries could not be established in rural territory
without the permission of county authorities, the same rule should
apply "in any adjoining county." 21 This statute was declared uncon-
stitutional on two grounds. The supreme court pointed out that
population as a basis for classification may be proper in some instances,
but not if the classification is arbitrary. Here, the 1911 statute was
made applicable on the basis of the population of an adjoining county,
and the court found such a classification could not have any reason-
onable relation to the subject matter of the statute. The statute also
made no provision for other counties to join the group later; 1911
was the date for determining applicability. Thus for both of these
reasons the 1911 statute violated the constitutional provision22 respect-
ing special and uniform laws. In reaching its conclusion, the supreme
court re-examined an earlier case 23 upholding this same statute by a

15. (A. CoDE § 38-601 (1933).
16. GA. CODE § 24-2715 (14) (1933).
17. UJry v. State, 90 Ga. App. 644, 83 S.E.2d 843 (1954).
18. 153 Ga. 822, 113 S.E. 446 (1922).
19. 211 Ga. 210. 85 S.E.2d 25 (1954).
20. Ga. Laws 1910, p. 130.
21. Ga. Laws 1911, p. 200.
22. GA. CONST. art. 1, § 4, 1, GA. CODE. ANN. § 2-401 (1948 Rev.).
23. Herrod v. O'Beirne, 210 Ga. 476, 80 S.E.2d 684 (1954), commented on in

Ouarles, Statutory Construction, 6 MERCER L. REV. 146 (1954).
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divided court, and found it represented an unsound extension of a
rule concerning classification by population.

A second statutory construction question decided in the Humthlett
case was as to the validity of a statute24 which purported to amend a
statute which never went into effect because itwas never ratified as
its terms required. The supreme court sought out the intention of
the General Assembly and gave it effect regardless of the error.

Orr v. Hapeville Realty Investments, Inc., 25 brought up the ques-
tion of the constitutionality of a statute26 applicable to municipalities
having a population of more than 300,000 according to the United
States census of 1950 or any future United States census. One basis for
attack was that the statute was a special law and an invalid attempt
to amend a general law by a special law. The Supreme Court of Georgia
held the statute valid, however, on the basis that it was not a special
law. Population was found to be a reasonable basis for classification
in zoning legislation, and the statute was "open" in that counties
could be taken into the classification and let out of it as their popu-
lations increased or decreased. Several earlier cases upholding popula-
tion as a basis for classification were cited and relied upon.

The question presented in Swiney v. City of Forest Park2T was
whether the notice of intention to apply for local legislation was suffi-
ciently definite and comprehensive to satisfy the constitutional provi-
sions.2 8 Petitioners contested the validity of the statute in enlarging
city limits so as to embrace their property. One of the purposes of the
statute as stated in the notice of intention was "to define said limits of
said city," and the supreme court found this was sufficient. The notice
is not required to contain any more information than would be
required of the caption of the statute itself, and the quoted language
was held to be broad enough to include expansion of the corporate
limits of the municipality. The supreme court also found without
merit the contention that the notice was defective in not stating what
state was involved, or that any bill was to be introduced. The sur-
rounding circumstances showed that only the Georgia General Assem-
bly could have been intended.

The contention of a repeal by implication was before the court of
appeals in Adams v. Ricks, 29 where it was contended that a 1952 stat-

24. Ga. Laws Ex. Sess. 1937-38, p. 790.
25. 211 Ga. 235, 85 S.E. 20 (1954).
26. Ga. Laws 1952, p. 2731.
27. 211 Ga. 154, 84 S.E.2d 573 (1954).
28. GA. CONsT. art. 3, § 7, 15, GA. CODE ANN. § 2-1915 (1948 Rev.).
29. 91 Ga. App. 494, 86 S.E.2d 329 (1955).
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ute3 ° which amended a section of the Code, had been repealed by a
1953 statute3 l which amended the same section without referring to
the 1952 statute. The 1952 statute amended Code section 81-1001 by
providing that the action of a court in sustaining demurrers to plead-
ing and allowing time for filing an amendment would not be subject
to exception or review. The 1953 statute amended the same section
by providing that a party amending pleadings in response to court
ruling would not be held to have waived his objection. Reinforced by
the general proposition that repeals by implication are not favored,
the court decided there had been no repeal of the 1952 statute by the
1953 statute. There was no attempt to cover the same subject matter
by the two statutes, and no conflict between them.

30. Ga. Laws 1952, p. 243, GA. CODE ANN. § 81-1001 (Supp. 1954).
31. Ga. Laws Nov.-Dec. Sess. 1953, p. 82, GA. CODE ANN. § 81-1001 (Supp. 1954).


