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If all men paid their debts as they agreed, we would have no need
for the various devices under the generic heading of security. Because
experience has taught sellers, lenders, and other creditors that in
a certain number of transactions the promise to pay will be broken,
creditors seek self-protection. The provisions which they make take
many forms, but in each case the security is either a promise from a
third party or an interest in property. The latter form of security is
divided into personal and real property interests. This division has
no merit for the student of commercial law, but he is bound to recognize it. The laws governing interests in realty and the laws governing
interests in personalty are in many instances of different parentage,
and these differences cannot be ignored safely.
This review of Georgia cases involving the law of security is outlined according to the three classifications indicated above. No statutory changes of significance in this field occurred during the period,
and therefore statutory provisions are discussed only incidentally in
connection with the cases.
PERSONS AS SECURITY

Judicial technique in cases involving persons as security is well
established in Georgia. The court places the contract at hand in a
category, either suretyship or guranty, and then proceeds to apply wellestablished rules. Prediction of the result after the contract has been
classified is not difficult; it is difficult if not impossible, however, to
predict the initial classificaton. Frequently the court states that the
obligation of the surety is primary and the obligation of the guarantor
is secondary. This is not a guide to prediction because the court in such
cases does not explain why a given contract is primary or secondary.
The categories are fictional and unnecessary and lead to a bramble
bush of mechanical jurisprudence.
Professor Max Radin wrote an excellent article on the historical
background and modern manifestations of the supposed difference
between the types of surety contracts. In concluding he stated: "It is
*Associate Professor of Law. Lamar School of Law. Emorv University; LL.B.,
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in the highest degree unfortunate that the decision of any case should
be allowed to turn upon the whimsey of a Pennsylvania or Massachusetts judge of nearly a century ago. It has no roots in the past. It has
no sense in the present. If it is disregarded-as it is in many jurisdictions-it will clear the subject of a portentous amount of confused
phrases and economize effort in investigating, besides avoiding the
obvious injustice of refusing or granting relief on so insubstantial a
basis." 1
In 1941, after much study and discussion, the American Law Institute adopted and published the Restatement of Security. In this.
work the terms surety and guarantor are synonymous, and the definition of suretyship purports to cover all situations where persons are
security for an obligation. The definition is given in section 82: "Sure-

tyship is the relation which exists where one person has undertaken,
an obligation and another person is also under an obligation or
other duty to the obligee, who is entitled to but one performance, and
as between the two who are bound, one rather than the other should
perform." 2 The reason for this broad definition is stated in the comment: "Suretyship obligations are contractual, and the important
point of inquiry should be the precise undertaking of the surety and
the duty of the principal. The recognition of the existence of different forms of contractual suretyship and the emphasis upon the obligation assumed in a particular case, are of greater significance than the.
3
distribution of labels to the various types of contracts."
In 1947 Professor Green of the University of Georgia published an
article in the Georgia Bar Journal 4 in which he concluded that "Thepreferable solution seems to be to abolish the distinction between
guaranty and suretyship ... ."5 Professor Green reached this conclusion
after a careful study of the cases at that time. A survey of the cases
since that date indicates that the same conclusion is appropriate in
1955.
Three cases during the survey period were decided on the basis
of the distinction between surety and guarantor. In each case the
trial court guessed wrong in deciding the classification of the contract
Radin, Guaranty and Suretyship, 17 CALIF. L. REV. 605, 18 CALIF. L. RFV. 21,
30 (1929-1930).
2. RESTATEMENT, SECURITY § 82 (1941).
3. Id., comment "g".
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at hand. All three cases were reversed by the court of appeals.6
In Nichols v. Miller7 the defendant signed the following statement
on the back of a note which was thereby transferred to plaintiff's testator: "For the amount of $2,000 cash and for consideration of an
obligation of $450 of Mrs. Eleanor Miller, I hereby transfer and
assign the within note to Win. Nichols, his heirs, this 25th day of
August, 1949. The sum of $2450 to be paid Win. Nichols without interest on or before the 25th day of August, 1950, to redeem this note
by W. Howard Miller." The defendant paid $2000 before maturity but
refused to pay $450 with interest. The defendant's demurrers were
sustained on the ground that he was a gurantor and thus not liable
because no action had been taken against Mrs. Eleanor Miller. As indicated above, the court of appeals reversed. Chief Judge Felton stated:
"The fundamental difference between a contract of suretyship and
that of guaranty is that the undertaking in the former is a primary
obligation to pay the debt, and the latter is a secondary obligation
s
which merely guarantees the solvency of the principal." The chief
judge states that the test is not to whom the consideration moves as
set out in the code, 9 nor is the test to be based on the phyiscal fact
of signing the same or separate instruments. Why the promise in the
Nichols case is primary is not clearly stated.
In Ferguson v. Atlanta Newspapers0 the defendant signed the
following: "I (or we) the undersigned, as guarantor for H. Gordon
Kinney, Sr., distributor for Atlanta Newspapers Inc., and in consideration of the foregoing appointment and the profits to accrue from
said appointment, do hereby guarantee the Atlanta Newspapers, Inc.,
of Atlanta, Georgia, the full and faithful performance of all conditions,
duties and obligations of the above named distributor as agreed in
the foregoing contract; and upon failure of the said distributor to
pay the said company, as per contract all sums of money belonging to
it under the terms of said contract, I (or we) hereby agree and obligate myself (or ourselves) to pay the same and to hold myself ( or
ourselves) otherwise personally responsible for the faithful performance of the terms and conditions of said appointment." The lower
court guessed that the defendant was a surety. This time the court
of appeals, speaking through Judge Quillian, said that defendant was
6.

7.
8.
9.

10.

Southern Cotton Oil Co. v. Hammond, 92 Ga. App. 11, 87 S.E.2d 426 (1955) ;
Ferguson v. Atlanta Newspapers, 91 Ga. App. 115, 85 S.E.2d 72 (1954); Nichols
v. Miller, 91 App. 99, 84 S.E.2d 841 (1954).
91 Ga. App. 99, 84 S.E.2d 841 (1954).
Nichols v. Miller, supra at 101, 84 S.E.2d at 842.
GA. CODE § 103-101 (1933).

91 Ga. App. 115, 85 S.E.2d 72 (1954).
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a guarantor. Judge Quillian did not say why the above contract guarantees only the solvency of Mr. Kinney. He did cite Atlanta Journal
Co. v Griggs," which said that the same contract was one of guarantee, but that case did not say why it was a contract of guarantee either.
Defendant in Southern Cotton Oil Co. v. Hammond1 2 signed the
following contract: "For value received, the endorser or endorsers on
this note hereby guarantee the payment of the same at maturity
or at anytime thereafter with interest at the rate of 8 per cent. per
annum until paid, waiving demand, notice of nonpayment, and
protest." The trial court guessed that defendant was a gaurantor.
Again the court of appeals reversed, finding defendant a surety. In
this case Judge Carlisle, speaking for the court, said the plaintiff
could properly amend ". .

to show that the endorsement was in fact

one of suretyship, as the apparent guarantor had not in fact signed
the notes 'for value received' but, rather had signed in the capacity
of accommodation endorser as no independent consideration flowed
to such endorser." 13 This is apparently an application of the statutory test as set up in Georgia Code section 103-101; however, the section is not cited.
Of first importance from a practical standpoint is certainty, whether such certainty produces the best possible solution or not. For this
reason the court should adopt a single test not phrased in terms of a
legal conclusion. A better solution would be to repeal section 103-101,
which has not had any substantial effect on the law in this area, and
to replace it with the definition given by the Restatement of Security.
The Restatement definition is phrased to require construction of the
particular contract and discourage the use of fictional categories.
Fifty-six years of confusion is enough!
"The area of generalization on the basis of past experience, judicial
and otherwise, is always a difficult one; and old doctrine continually
requires amendment and 'restatement.' It is doubly difficult when
climates of opinion on political and economic welfare are in flux.
The judge then deserves our sympathy who must make a decision on
the basis of 'public policy'; and he must expect our criticism after
'
he makes it."'

4

The court of appeals faced an original question in this jurisdiction
in the case of Baker v. American Oil Company.1 5 Baker owned and
11.
12.
13.
14.
15.

45 Ga. App. 807, 165 S.E. 921 (1932).
92 Ga. App. 11, 87 S.E.2d 426 (1955).
Southcrn Cotton Oil Co. v. Hammond, supra at 11, 87 S.E.2d at 429.
6 CORBIN, CONTRACTS § 1375 (1951).
90 Ga..-App. 662. 83 S.E.2d 826 (1954).
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operated, through lessees, a service station where only Texas Oil Company products were sold under a contract between Baker and the
resident agent for Texaco. When the contract still had several years
to run, Baker was approached by a representative of the American
Oil Company, who requested that Baker sell Amoco products. Baker
refused because he was under contract with the Texas Oil Company.
The representative of the American Oil Company requested a copy
of the contract with Texaco so that he could submit it to his legal
department to ascertain its validity. Three months later the Amoco
agent returned and told Baker his contract with Texas Oil Company
was not binding. Baker then made an oral agreement with the representative of the American Oil Company that if he sold Amoco products the American Oil Company would hold him harmless from any
losses he might sustain of any kind, including the expense of any
law suit. Immediately upon the installation of American Oil Company
pumps and supplies, the Texas Oil Company successfully enjoined
Baker and the American Oil Company from selling the products
of the latter. Baker sued American Oil Company on the indemnity
contract for the fees and expenses incurred in the litigation with the
Texas Oil Company. The American Oil Company filed a general
demurrer to the petition which set out the facts substantially as above.
The trial court sustained the demurrer and dismissed the action and
Baker alleged error. Judge Quillian, speaking for the court, says:
"Whatever may be the rule in other jurisdictions, Georgia adheres to
the wholesome doctrine that the consideration of a contract must be
moral and legal."' 6 The judge cites Georgia Code section 20-111, Georgia Code section 105-1207, and three cases decided under the latter
section; and he concluded that this was an immoral and illegal conspiracy.
Cases involving the tort of malicious interference with contract are
not directly in point. It is true that the Texas Oil Company could
have sued the American Oil Company for the commission of this tort;
however, that cause of action is not the one here in question. Plaintiff
Baker did not commit a tort by breaching his contract with the Texas
Oil Company. The breach of a contract is a legal wrong, but it is
not generally considered a tort. Code section 105-1207 codifies the
common law tort of malicious interference with contract, and the
three cases cited by Judge Quillian in the Baker case deal only with
the recovery of damages in such ex delicto actions by the party against
whom the breach has occurred. Code section 20-111, the only other
citation in the opinion, is a vague and general statement of the
16.

Baker v. American Oil Co., supra at 666, 83 S.E.2d at 829.
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of illegality of contracts. However, the court is clearly right
from a doctrinaire point of view in concluding that the indemnity
contract is illegal. 17 The usual rule is stated in the Restatement of
Contracts section 576: "A bargain, the making or performance of
which involves the breach of a contract with a third person, is illegal."1 8
Like most rules, this has an exception; section 599 of the same work
provides that when one party to an illegal contract is justifiably ignorant of facts which are known to the other party, the illegality does not
preclude recovery by the ignorant party. One wonders in reading the
opinion and the summary of the petition whether such an exception
might have been applicable in these circumstances under different
allegations.

-principle

Conceding that the result reached in Baker v. American Oil Company is properly based upon established doctrine, there is a possible
result that might be considered when public policy is the basis for the
decision. Would this result tend to encourage rather than discourage
the conduct found to be illegal? The defendant, American Oil Company, has come away without damage as a result of this case. Would
it not be more of a detriment to the conduct here condemned if the
court had required American Oil to complete the bargain after the
illegal portion thereof had been executed?
Official bonds are not usually discussed under the topic of persons
as security; however, during this survey period there was only one
case of importance for this purpose. The problem was not one of
exclusive application to official bonds; so the case is discussed in
this section. Plaintiff in Masters v. Parduel9 brought an action against
defendant commercial surety corporation on the official bond of the
named defendant as sheriff. The corporate defendant vouched the
sheriff into the action. On petition of the sheriff, over the objection
of the plaintiff, the lower court made the sheriff a party defendant in
the action. The jury returned a verdict for the "defendants." Plaintiff
requested a new trial and alleged error in the denial thereof. The
court of appeals reversed, finding that it was error to make the sheriff
a party defendant and that all proceedings thereafter were nugatory.
In vouchment the plaintiff is in no way concerned; that is, the basic
element of estoppel only affects the voucher and vouchee. But the
result reached by the lower court in this case rendered nugatory the
plaintiff's basic right to sue the surety alone if he choose. The court
17.
18.

19.

See CORBIN, CONTRACTS

§

1470 (1951).
§ 576 (1933);

see Reiner v. North A. Newspaper
Alliance, 259 N.Y. 250, 181 N.E. 561, 83 A.L.R. 23 (1932).
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further stated: "We are not aware of any statute of this state by
authority of which a person has the absolute right to intervene as
20
a party defendant in an action [at law] in personam.
REAL PROPERTY AS SECURITY

In 1570 the English Parliament took notice of the propensity of
debtors to convey their estates to friendly grantees in order to hinder,
delay, and defraud creditors. In the Statute of Fraudulent Conveyances,
Parliament stated that such conveyances in fraud of creditors not
only tend to hinder the due course and execution of the law, "But also
to the overthrow of all true and plain dealing, bargaining and chevisance between man and man, without which no commonwealth or
civil society can be maintained or continued." 2' 1 Ever since that early
year our courts and legislatures have continued to recognize the tendency of debtors to hide their assets through a series of ever-changing devices. The most common form of fraudulent conveyance is made when a
debtor fearing pending claims or litigation conveys, either outright
or by way of a security interest, his real estate to a relative or close
friend. Not infrequently the feared liability does not materialize, or
the creditor does not attack the conveyance, and a settlement is obtained in some other way. After the financial storm has subsided, the
friend or relative has become adjusted to holding title and decides to
retain his interest in the property. At this juncture the former debtor
becomes a petitioner praying that the court of equity cancel the
conveyance and restore to him his own. The uniform answer given
by the court of equity is that the conveyance shall remain; it will
not assist petitioner. Frequently the court finds that the parties are
in pari delicto, but if the grantee is found to be innocent, the court
relies upon the clean hands doctrine. To this rule that a court of
equity will not assist a fraudulent grantor there are several well-known
exceptions. 22 If the fraudulent grantee stands in a confidential relation to the grantor, such as attorney or advisor, the court relaxes the
rule and allows a cancellation. 23 Occasionally, courts have held that
if the feared claim subsequently turns out to be unfounded the conveyance will be set aside because, despite the dubious intent of the
grantor, there was in fact no fraud committed. Sometimes courts have
held that in such circumstances the contract to return the land is
20.
21.
22.

Masters v. Pardue, supra at 686, 86 S.E.2d at 705.
13 Eliz. c. 5 (1570).
Sce McLaughlin, Application of the Uniform Fraudulent Conveyance Act,
46 HARV. L. REv. 404, 431 (1933).

23.

See Cook v. Mason, 353 Mo. 993, 185 S.W.2d 793 (1945).
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legal and will be enforced.2 4 Occasionally the courts have permitted
the administrator or executor of an insolvent estate to recover property
fraudulently conveyed on the same basis that when an estate is
insolvent the legal representative in fact represents creditors rather
25
than heirs or legatees.
In 1920 the Georgia Supreme Court faced two problems involving
an attempt to set aside a fraudulent conveyance. In Anderson v. Anderson26 a man had conveyed real property to his brother's wife because of some outstanding notes which he had not settled. Later, after
settlement of the notes, the man petitioned for cancellation. He alleged
that the deed was without consideration, that the same was never
delivered, and that since the execution the petitioner had remained
in actual possession of the land. In concluding that it was not error
to dismiss the petition on general demurrer, Chief Justice Fish stated:
"The parties being in pari delicto, and the conveyance being an
exeucted contract, the vendor can not impeach it as a muniment of
title in the vendee and have it cancelled, whether possession of the
land has been delivered under it or not, or whether the vendee really
' 2T
paid the recited purchase-money or not.
In the second problem, Lowry v. LOWry, 28 a man, fearing secondary
liability as a stockholder in a bank, attempted to convey land to his
wife. Deeds were made and recorded, but not delivered. The grantor
remained in possession. After the death of the grantor the wife
attempted to rely upon these conveyances as a defense to a partition
petition. The court stated that the usual rule as to the grantor's inability to set aside did not apply in this case because the deeds were
never delivered. Even though the grantor had a fraudulent intent he
did not execute his fraudulent scheme. There was in fact no fraudulent conveyance made. The Lowry case is not as clear as the Anderson
case because in the Lowry case the wife, fraudulent grantee, had earlier
entered into a contract for partition of the land in question. This
contract necessarily assumed title in the deceased grantor. Also, the
petitioner in the case, the son of the fraudulent grantor, had paid the
debts after the conveyance.
This year the Georgia Supreme Court speaking through Almand,
J., in the case of Fuller v. Fuller2 9 selected the Lowry case as precedent
GLENN,

25.

Note, Right of Personal Representative to Avoid Conveyances Made in Fraud
of Creditors,14 MINN. L. REv. 297 (1930).
150 Ga. 142, 103 S.E. 160 (1920).
Anderson v. Anderson, supra at 145-6, 103 S.E. at 162.
150 Ga. 324, 103 S.E. 813 (1920).
211 Ga. 201, 84 S.E.2d 665 (1954).

26.
27.
28.
29.
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for disposition of a petition to cancel a fraudulent conveyance. Three
other times the court has based a decision on Lowry v. Lowry; 30 and
in a fourth case, Doolittle v. Bagwell,31 Judge Wyatt refused to assist
a fraudulent grantor when, although there was no delivery of the
deed alleged, the grantees were in possession. In discussing the exception based on lack of delivery of the deed, Judge Wyatt stated: "The
author of this opinion, speaking for himself, does not commit himself
as to the soundness of this rule, but simply states that we are bound
by the rule. ' 32 Chief Justice Duckworth dissented in the Doolittle case,
and although he filed no opinion, one can surmise his thoughts from
his opinion for the court in Allen v. Bemis where he had stated: ". . . if
the deed is not delivered the grantor stops short of executing his fraudulent purpose. He is guilty of no wrong to his creditors. A cancellation
33
of such a deed works no injury to the person named as grantee."
Frequently, the debtor will attempt to hide his property by the
use of a mortgage or a deed to secure debt as was the case in Fuller v.
Fuller. The courts have drawn no distinction between the use of an
alleged security device and an outright grant when the purpose is to
defraud creditors. This year the Georgia court has reiterated the exception so clearly stated in the Lowry case; a lack of delivery of the deed
will enable the fraudulent grantor to recover his land in suit against
the grantee. In reading the cases since 1920 on this exception, one is
inclined to ask whether creditors would not be hindered, delayed, and
defrauded just as often whether the recorded deed is actually delivered
or not.
In Davis v. Homer Lumber Company34 the Georgia Supreme Court
affirmed the overruling of a demurrer to a petition filed by the holder
of a junior security deed. The petition asked for an injunction against
the exercise of a power of sale contained in the senior security because
it was alleged that the senior security had been paid. In this situation
the courts have held that the allegation of payment by the junior
security holder is not a conclusion of law and thus that it is not subject
to special demurrer. The junior security holder has an interest within
Georgia Code section 37-1007 and therefore qualifies for the relief
prayed, but he is not normally in a position to know the details of
the payment because such facts would be peculiarly within the knowledge of the adverse party.
30.
31.
32.

Harrell v. Fiveash, 182 Ga. 362, 185 S.E. 327 (1936) ; Clowers v. Clemons, 185
Ga. 567, 196 S.E. 28 (1938) ; Allen v. Bemis, 193 Ga. 556 19 S.E.2d 516 (1942).
199 Ga. 155, 33 S.E.2d 437 (1945).
Doolittle v. Bagwell, stipra at 159, 33 SE.2d at 440.

33.

193 Ga. 556, 564, 19 S.E.2d 516, 521 (1942).

34.

211 Ga. 144, 84 S.E.2d 59 (1954).
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35
In Barnard v. Barnard
the court of appeals faced an interesting
problem involving the nature of the deed to secure debt. Bernice Barnard had engaged in buying real estate when he was called into the
armed service. His brother William continued the payments in the
name of Bernice and took a conveyance in the name of his brother
when the full price of the land was paid. When Bernice returned he
conveyed the land in question to William by warranty deed, and
William executed an acknowledgement of indebtedness for the amount
that Bernice had paid on the land. The indebtedness was to mature,
without interest, ". . . if and when I sell, exchange or otherwise dispose of said property." The acknowledgement was duly recorded in
the proper office. Eight years later William executed and delivered a
warranty deed to secure debt on the land in question. Bernice thereupon demanded the sum represented by the acknowledgement, and
William refused payment. Bernice became a plaintiff and set out the
facts substantially as outlined; William demurred and then assigned
error when the trial court overruled his demurrer. The court of appeals
agreed with William. Bernice had stated no cause of action and the
case was reversed. The court states that one does not divest himself of
all interest in land by executing a deed to secure debt, that the words
"sell, exchange and dispose" are synonymous, and that it is clear that
a deed to secure debt is not a sale. Although the grantor can divest
himself of all interest by conveying his equiable interest therein, or
he may divest himself of all his rights by an exercise of the power
of sale in the deed to secure debt, it was not alleged in Bernice's petition that either of these eventualities had occurred. In this case the
court of appeals has ample authority for the proposition that the
words sell, exchange, or dispose may be synonymous. But is it necessary to construe them in this manner in this case? The court indicates
that if William was about to convey his equity, or if the land was
about to be sold under power of sale, then the indebtedness to Bernice
would mature. It might well have been the intention of the parties
that the payment would be made when a fund of cash was available,
but under the court's construction the creditor has to wait until the
source of the fund is gone to bring action on the debt.

This year the supreme court disposed of
Grant36 for the third time. 37 The first time
issue regarding the disposition of payments
between secured and unsecured indebtedness.
35.
36.
37.

the case of Fountain v.
the court passed on an
made to a creditor as
It found that the debtor

91 Ga. App. 502, 86 S.E.2d 533 (1955).
211 Ga. 62, 84 S.E.2d 61 (1954).
See 209 Ga. 508, 74 S.E.2d 245 (1953) ; 210 Ga. 78, 77 S.E.2d 721 (1953).
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may direct the application of payments; but when he subsequently
accepts surrender of a cancelled note indicating a different disposition of the payments, he has acquiesced and cannot thereafter complain. The second appeal involved an attempt to use a dispossessory

warrant to obtain possession of the property in question. In that case
the court stated that the petition showed by its allegations that no
relation of landlord and tenant existed. This time the court faced an
issue resulting from the denial of an injunction. The petitioner had
attempted to enjoin foreclosure of the deed to secure debt. The interlocutory injunction was denied. Before the case was called for trial
the defendant advertised and sold the property under the power of
sale. The petition was not amended and therefore the trial judge dismissed it. The Georgia Supreme Court affirmed the dismissal on
the basis that the issue was moot, but added that had the petitioner
amended his complaint after the sale so as to attempt to set aside the
sale there might have been a different disposition.
When the maker of a security deed sells the property covered thereby
to a transferee who agrees to pay the debt, the maker becomes a surety
immediately between the transferor and the transferee. When the
creditor accepts a promise from the transferee, the relation of surety
is established between the creditor and the maker of the deed. Thereafter the assuming grantee is the principal, and the transferor is the
surety and Georgia Code section 103-302 applies so that any change
in the terms or nature or the nature of the contract is a novation and
will release the surety-transferor.
In May of this year the Supreme Court of Georgia made a second
disposition of Zellner v. Hall3s a controversy involving an application

of the above rules. When Zellner v. Hall was before the court the first
time, 39 a directed verdict for the plaintiff was reversed because of the
exclusion of evidence relating to the time of making the agreement
which was alleged to have released the maker of the security deed. Had
the excluded evidence been admitted, the court said it would have made
a proper question of fact for the jury. This litigation arose when the
third assuming grantee made an agreement with the holder of the
security deed. The plaintiff, who was maker of the security deed, alleged that he was released by the reduction of interest from eight to
six per cent.
In this 1955 case the court reversed a verdict for the plaintiff. Although the judge charged that a reduction in the interest rate would
release the plaintiff, he failed to qualify that charge by the further
38. 211 Ga. 572, 87 S.E.2d 395 (1955).
39. 210 Ga. 504, 80 S.E.2d 787 (1954).
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statement that the change must have been made at a time when plaintiff occupied a relation of surety to the holder of the security deed. It
is interesting to contrast the Restatement of Security and Georgia law
with regard to creating the relation of surety when a principal debtor
transfers property subject to a security deed. As pointed out by the
court in both decisions in the Zellner case, the relationship arises only
when the creditor accepts the assuming grantee as his principal debtor.
The Restatement provides: 40 "Where a person whom the creditor reasonably believes to be a principal is in fact a surety, or where the principal becomes a surety, the creditor is affected by the incidents of suretyship from the time he has knowledge of it." This rule is stated because
after the creditor knows of the relation it is not an undue burden to
bind him by the changed relationship. The knowledge referred to in
the Restatement is actual knowledge, not constructive knowledge. By
virtue of a recording of the conveyance constructive knowledge would
usually be present.
The views expressed in the Restatement also differ from the Georgia
law in respect to the effect of a modification of the contract. Georgia
Code section 103-302 provides that any change shall release the surety
whereas the Restatement provides 4 1 that, where there has been a modification of the contract other than an extension of time, the surety is
discharged unless the modification is of the sort that can only be beneficial to the surety. In the explanatory comment on this section, the
reporters state that a reduction in the rate of interest is a change which
can only be beneficial to the surety. Thus if one followed the Restatement in the Zellner litigation he would apply two rules that are different from the Georgia law, and reach the same result.
The case of Bryant v. Jones42 is not properly within the survey period
because the only action in the time here under consideration was the
denial of a rehearing. The case is mentioned because it restates an
important rule in regard to the time limitation in foreclosure of a
mechanic's lien on real property. The plaintiff, a plumbing contractor,
furnished the last items of labor and material on July 30, 1951, under
a contract with the owner of the real estate. Suit was filed August 6.
1952, to obtain general judgment against the person with whom the
plaintiff had contracted and to foreclose a mechanic's lien against the
property, which had been sold and conveyed to other parties. Under
the agreement with the former owner of the real estate, plaintiff had
extended the time for payment to August 15, 1951. The court of appeals
40.

41.
42.

§ 114 (1941).
Id. § 128.
90 Ga. App. 314, 83 S.E.2d 46 (1954) .
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affirmed a judgment which allowed a plea of the statute of limitations
in the foreclosing proceedings. Our statute provides that suit must be
brought against the person with whom the debt was contracted within
twelve months from the time the debt became due. 43 In the Bryant case
the court states that extensions of credit given to the person with whom
the original contract was made are not binding for the purpose of enforcing the lien against the property in the hands of subsequent purchasers unless such party has actual or constructive notice of the extension of credit.
In Hennessy v. Woodruff 44 the Supreme Court of Georgia stated that

a court of equity will not order a thing done when the party can do
that same thing for himself without the aid of a court. The problem
involved a request to compel a man to reconvey after payment of the
obligation for which security deeds had been given. Georgia Code section 67-1306 provides that upon satisfaction of the debt a security deed
is automatically extinguished and can be cancelled without any reconveyance; therefore it was proper for the lower court to sustain a general demurrer.
In West Lumber Company v. Aderhold,45 an action to foreclose a
materialman's lien, the court of appeals restated two important points
that should be briefly noted here. The first was the principal of Georgia
Code section 67-2002 (Supp. 1951) that there must be a valid judgment against the contractor for the price of the material before a materialman can foreclose for materials furnished a contractor on the
property of a third person. The second point, a qualification of the
46
first, is that the two actions may be brought concurrently.
PERSONAL

PROPERTY

AS SECURITY

Will fraudulent statements made by the seller of personal property
afford relief to the buyer where there is a clear contractual provision
that no warranties are made except those expressly set out in the
written contract? This subject has been a source of some confusion.
What type of statement will amount to fraud and what remedy is
available to the defrauded party?47 Two cases decided during the
survey period underlined the distinction between remedies. The first
of these cases, The Warren Company v. Starling8 was an action to
43.
44.
45.
46.
47.
48.

§ 67-2002 (1933).
210 Ga. 742, 82 S.E.2d 859 (1954).
90 Ga. App. 255, 82 S.E.2d 670 (1954).
Soe Castleberry v. Johnston, 92 Ga. 499, 17 S.E. 772 (1893).
See Davis v. Hopkins, 50 Ga. App. 654, 179 S.E. 213 (1935) ;
Woodward v. Miller & Karwisch, 119 Ga. 618, 46 S.E. 847, 64 L.R.A. 932 (1904).
91 Ga. App. 235, 85 S.E.2d 504 (1954).
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foreclose by the conditional seller of refrigeration equipment. Seller
demurred to defendant buyer's affidavit of illegality, which alleged
willful concealment of a defect and an unconditional tender of the
property to the seller upon discovery of the defect. The conditional
sale contract in suit stated: "No oral agreement, past, present or future,
respecting said chattel or my (our) obligation hereunder shall bind
you or your assigns .... The full guarantee on the refrigeration equip-

ment and the appurtenances thereto is covered by the seller's standard
printed warranty." The affidavit of illegality alleged that the salesman for the plaintiff had knowingly made certain false oral warranties
pertaining to the temperature which would be maintained by the
equipment. The lower court overruled the demurrer to the affidavit
of illegality, and the seller brought error. The court of appeals affirmed the decision of the trial court. The court found sufficient fraud
for the purpose of rescinding the contract. It also found that there
was no agreement that representations had not been made by the
vendor to induce the signing of the contract. It is difficult to understand why the language in the contract quoted above does not amount
to a statement that no oral warranties shall be binding on the seller.
Unless magic words are necessary to disclaim liability, the author of the
contract might logically maintain that he was disclaiming liability
for oral representations.
The second case, Morris v. Jeff Davis Motors,49 was also an action
to foreclose a conditional sale contract. Here the affidavit of illegality
alleged that the truck had been orally warranted to be free from defects

in workmanship and materials and that the seller would make good
any defects for a period of 90 days or 4,000 miles. Certain defects were
existent at the time the sale was made because the truck had allegedly
been driven without sufficient oil for an unknown number of miles
with the speedometer disconnected. Again in this case the contract
of conditional sale provided that the seller made no warranty, express
or implied, and that the purchaser accepted delivery under the warranty (if any) of the manufacturer only. In the Morris case the trial
judge sustained the demurrer to the affidavit of illegality, and the

defendant buyer brought error.
The court of appeals, speaking through Judge Nichols, stated:
"Where the contract has been reduced to writing and no warranty
either express or implied is made by the seller, the buyer will not
be permitted, while affirming the contract, instead of rescinding it,

to plead damages by failure of consideration by showing that the
49.

91 Ga. App. 717, 87 S.E.2d 119 (1955).
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seller made false representations with reference to the subject matter
of the sale." 50 Defendant had alleged that an exception to this principle
applied in this case, i.e., where the circumstances as a matter of law
excuse the signer from reading the contract, the rule will be held in
abeyance. The court found no such circumstances and affirmed the
ruling of 'the trial court.
If a buyer finds that he has been misled regarding the existing characteristics or abilities of the property and if there is a contractual disclaimer (which is a standard clause in printed conditional sale contracts today), he has to elect whether he will attempt recision or
accept the property as is. Under legal doctrine the buyer who rescinds
the sale also rescinds the contractual disclaimer, which is then no
longer a part of the litigation. On the other hand, a buyer who seeks
damages for failure of consideration must rely upon the contract, including the provision disclaiming oral warranties. Both courts and
legislatures have, however, expressed dissatisfaction with this "clearly
correct" analysis. 5'
In our time recording statutes are conceded to be a beneficial and
necessary device to protect the interests of buyers, sellers, and creditors. In the real property area there are some unsettled questions, but
few of major economic importance. This is true largely because of
the immobility of land. In the personal property area there are many
unsettled and inconsistent rules. It would be facetious to suggest
that personal property recording provisions cause more litigation
than they prevent; however, it is most important to suggest that
the frequency of litigation in this area indicates a need for both clarification and simplification. During this survey period there were
seven appellate cases involving the recording of instruments creating
split interests in movable personal property. Six cases were decided by
the court of appeals an done by the Georgia Supreme Court. As in past
52
years the bulk of these cases involved motor vehicles.
In the absence of recording requirements for personal property,
legal interests would take precedence in order of their creation without regard to any sort of notice, and likewise equitable interests would
take precedence in order of their creation. This order would be
modified only by rules of estoppel and rules pertaining to taking in
bad faith with actual notice. The purpose of recording is to protect
innocent purchasers and creditors who would otherwise have no
50.
51.
52.

Morris v. Jeff Davis Motors, supra at 720, 87 S.E.2d at 122.
Bogart and Fink, Business Practice Regarding Warranties in the Sale of Goods,
25 ILL. L. REv. 400 (1930).
See Feild, Security Transactions,4 MERCER L. REV. 153, 160 (1952).
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ready means of knowing the status of their security or purchase.
When the legislature enacts such provision or provisions, it may
elect to protect only certain classes of persons.
Georgia Code section 29-401 is clearly intended to protect only
persons who take by deed from the same transferor without actual
notice. On the other hand the legislature may intend to protect
all good faith third parties. Georgia Code section 67-2501 is clearly
intended to protect all persons who, acting in good faith, acquire a
transfer or a lien. Such sections would be inconsistent unless we say
that the first section referred to is to apply only to a deed of bargain
and sale of real estate. This construction is impossible, however, because the legislature has by reference incorporated section 29-401 into
other sections of our code. In Georgia Code section 67-109 the legislature, after providing in the preceding section that the effect of
failure to record a mortgage of personal property is that it shall
be effective only against the mortgagor and other persons with actual
notice,5 3 then provides that the failure to record shall be controlled by
section 29-401. Again, the legislature in Georgia Code section 67-1305
states that "Deeds or bills of sale not recorded remain valid against
the persons executing them" and provides that the failure to record
shall be controlled by section 29-401. Later in Georgia Code section
67-1403 in dealing with conditional sales, the legislature has provided
that recording shall be governed by the law relating to mortgages of
personal property, "except that they must be recorded within 30 days
from their date." This last section, at least on the surface, seems to
place, by double reference, conditional sales uinder 29-401, leaving
then only a problem as to what to do with the except clause. 5 4 Again
in Georgia Code section 67-2003 the legislature has provided that the
mechanic's lien when properly filed within 30 days "shall be superior
to all liens except liens for taxes and such other liens as the mechanic
may have actual notice of ..
"
The courts of Georgia have made an heroic effort to avoid the
obvious danger of inconsistency. Two devices are used by the court in
53.

GA. CODE § 67-108 (1933).

54.

In 1931 the legislature arended several recording sections in what would
appear to have been an attempt to make a uniform rule for recording: however,
in (;a. Laws 1931, p. 153 the legislature amended what is now 67-109, relating
to mortgages, and 67-1305, relating to bills of sale to secure debt, to conform
with 29-401 governing deeds of bargain and sale: but the legislature did not
amend 67-1403, relating to conditional sales, or 67-2501, covering all transfers
and liens. The language of the 1931 act might well indicate an intent to
make a single rule, but as this act has been construed we now make a distinction for recording purposes between conditional sales and bills of sale to
secure debt.
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an attempt to bring order out of this statutory maze. The first device,
properly based upon historical development, divides personal property into (1) legal title, and (2) legal interests which do not amount
to full legal title. Thus a bill of sale to secure debt passes full legal
title to the creditor, and thereafter the debtor retains no title to be
affected by subsequent events. Here, however, the courts have had
some difficulty because in theory a conditional sale leaves full legal
title in vendor, but this is accounted for because Georgia Code section
67-1403 provides that, for recording purposes, the conditional sale shall
be treated in all respects as a mortgage of personal property which by
67-108 is specifically made a lien. Thus for recording purposes the
only title transaction relating to personal property is the bill of sale to
secure debt, and this is treated in all respects as a deed of bargain and
sale; i.e., recording is only designed to protect subsequent bona fide
purchasers from the same transferor.
The second device the courts have used is to divide transactions
involving less than full legal title transfers into contract liens and
legal liens.5 5 The implication in this distinction is that for recording
purposes the contract lien will stand on an equal footing with other
transfers by the possessor. Legal liens will be subordinate to contract
liens, and thus they have no effect upon the recording sections pertaining to the latter. With the aid of these devices we can then say
that Georgia Code section 67-2501 applies only to legal liens, and
the phrase is then read instead of "liens of all kinds" to be "legal liens
of all kinds." This distinction between contract and legal liens or
liens created by law was revived in Evans Motor Co. of Georgia v.
Hearn5 6 and has been uniformly followed since.
This year Judge Gardner did an excellent job of restating the Georgia law on this matter in the case of Manchester Motors v. Farmers
and Merchants Bank.5 7 In this litigation two partners in the taxi cab
business executed a bill of sale on a 1953 Ford to secure a note. About
four months later the partners had the motor company furnish materials and labor to the amount of $790.28. After the repairs were completed the motor company, which it was conceded had no notice of
the bill of sale, recorded a lien. The following day the bank recorded
the bill of sale to secure debt and obtained possession of the vehicle.
The bank then advertised for sale and the motor company levied upon
the property in the hands of the bank. At the first trial judgment
55.
56.
57.

Donovan v. Simmons, 96 Ga. 340, 22 S.E. 966 (1895) ; cf. Saunders v. Citizens'
First National Bank of Albany, 165 Ga. 558, 142 S.E. 127 (1928).
53 Ga. App. 703, 186 S.E. 751 (1936).
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was rendered for the motor company; however, on a retrial of the
case a verdict was directed for the bank. The Georgia Court of Appeals
affirmed the direction of a verdict. One cannot quarrel with the statements of established rules made by the court; it is clearly a correct
application of the Georgia law as it now stands.
Despite the fact that the case is correct, it raises several serious
questions. Estoppel was argued by counsel for the motor company,
but the court found no basis for the estoppel. Other courts facing the
same problem have found, particularly in cases of commercial property,
an implied consent to the making of repairs. 58 Another question is
best illustrated by a case decided during the survey period.
In Refrigeration-Appliances v. Atlanta Provision Co.59 the court
faced the question of the priority, if any, of an unrecorded conditional
sale contract. The case involved a receivership proceeding wherein
there was a dispute between the state asserting a tax lien, the conditional seller of the equipment in question, and the general creditors.
The court stated that the conditional seller had no priority over legal
liens, but did have priority over general creditors in the absence of
any evidence that they had been misled by the failure to record. In
its opinion the court explains that the act of 193160 made an express
change in the law of recording in regard to mortgages and bills of
sale to secure debt, but that the act did not change the existing law
in regard to conditional sale contracts. It was so held in the Evans
Motor 61 case and has been followed ever since. The court in the
Refrigeration-Appliances case refused a specific request to overrule
62
the Evans Motor case. In an earlier case in 1954, Parham v. Heath,
the same court had refused to overrule the Evans Motor case in a
contest between an unrecorded conditional sale contract and a recorded junior judgment lien. The result is that at present the unrecorded conditional sale contract and the unrecorded bill of sale to
secure debt have very different effects in contests with other creditors
of the same debtor. The distinction as outlined above is justified
under our rather scrambled code provisions relating to recording of
interests in personal property, but it would seem that such distinction
is hard to justify in terms of everyday commercial practice.
It is unfortunate that we do not have a permanent statutory revision
commission. The recording of split property interests is a fertile field
58.
59.
60.
61.
62.

New Britain Real Estate and Title Co. v. Collington, 102 Conn. 652, 129 A.
780 (1925); Willys Overland Co. v. Evans, 104 Kan. 632, 180 P. 235 (1919).
90 Ga. App. 821, 84 S.E.2d 602 (1954).
GA. CODE § 67-105 et seq. (1933).
53 Ga. App. 703, 186 S.E. 751 (1936).
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for study followed by a revision and simplification of our present
requirements. This is indeed an area in which simple certainty has
great advantages. Such a commission after carefully surveying the
existing law on this and other related security problems might exam63
ine carefully article nine, part four of the Uniform Commercial Code.
To increase the class of customers for sales purposes, most automobile dealers will sell on credit to any person whether he be a resident
of the state or not. Because of the almost automatic assignment of the
note and conditional sale contract to a financing party, the seller
himself does not usually deal directly with the problem of protecting the security. Our legislatures have provided for the protection
of out-of-state sellers of personal property by permitting a recording
of the security instrument within a set period. When this is done the
out-of-state seller, or holder of a security interest, is fully protected
against subsequent purchasers and creditors. Georgia Code section
67-1403 provides that conditional bills of sale shall be governed in
all respects by the laws relating to the registration of mortgages
of personal property. This refers to Georgia Code section 67-108,
which states in part: "If a mortgage shall be executed on personalty
not within the limits of this State, and such property shall afterwards
be brought within the State, the mortgage shall be recorded according
to the above rules within six months after such property is so brought
in."
Three cases decided this year dealt with the operation of the
section quoted. The first, Jones v. Andrews,6 4 involved a levy of attachment made upon an automobile which had been purchased in
Virginia under a conditional sale contract. The automobile had not
been within this state six months at the time of the levy. The conditional sale contract was not recorded in Virginia, but was recorded
in this state. The Georgia Supreme Court affirmed the holding of the
court of appeals, which had held that the conditional sale contract
was valid and that the remedy of the attachment creditor was to
pay up the conditional sale contract and have the property conveyed
to the debtor and that until that was done the levy was void as
provided by Georgia Code section 39-201. The court thereby affirmed
a statement of the lower appellate court that this result follows:
"... regardless of the effect of the Virginia statutes pleaded and proved
by the plaintiff in error, to the effect that the contract, not having
been recorded in Virginia, was void in that state." Two judges dis63.

See Kupfer, Article 9 of the Uniform Commercial Code-Part IV: Filing Pro.
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sented in the Andrews case, and though no opinion is expressed it
would be possible to assume that these judges dissented because they
were unable to understand how a contract which is admittedly void
where it was made can have legal existence by virtue of a statute
which provides for the recording of out-of-state conditional sale
contracts.
The second case, Simmons v. Springfield Atlantic Bank,65 decided
two weeks later by the court of appeals, involved a very similar situation. An automobile had been sold on a conditional sale contract
in Florida and brought into Georgia, where it had been left for repairs
at plaintiff's garage. The conditional sale contract had never been
recorded in Florida. When the person who had brought the car for
repair did not return, the plaintiff commenced action to foreclose
his mechanic's lien. Thereafter while the sheriff was advertising the
property for sale, the claimant bank recorded its conditional sale
contract in the proper county in Georgia. The trial court directed
a verdict for the claimant bank. The court of appeals in affirming
the action of the trial judge, stated that when property subject to a
conditional sale in a sister state is brought into this state the contract
must be recorded within six months and that if this is done, as it was
in this case, the recording is considered to have been in effect from
the time of the execution of the contract. The court then cited Jones
v. Andrews for this proposition: "It is immaterial that the contract
was not recorded in the state where it was executed."66 In this second
case there apparently was no evidence as to the effect of failure to
record in Florida, and in the light of the supreme court's decision in
Jones v. Andrews it would not be material. One other problem is
apparent in these cases although it is not necessary to the decision
of either. In the Simmons case Judge Nichols states as quoted above
that the contract when recorded in Georgia is good from the time
of the execution. In the Andrews case the supreme court adopted a
statement of the court of appeals that ".

.

. such recording of the

conditional contract relates back to the time when the property was
brought into the state...-67

The third case, Home Finance Company v. United Motor Sales,68
held that an out-of-state conditional sale contract when properly recorded within the six-month period takes precedence over a bona fide
purchase within the six-month period before recording. The case pre65. 90 Ga. App. 263, 83 S.E.2d 56 (1954).
66. Simmons v. Springfield Atlantic Bank, supra at 263, 83 S.E.2d at 57.
67. Jones v. Andrews, 210 Ga. 706, 82 S.E.2d 503, 504 (1954).
68. 91 Ga. App. 679, 86 S.E.2d 659 (1955) .

MERCER LAW REVIEW

(Vol. 7

sents an interesting factual situation. The purchaser in Georgia called
the conditional seller in Tennessee and asked over the telephone
if the prospective customer who wanted to turn-in the automobile
in question had paid for it. The Tennessee seller stated that it was
purchased outright. Thereafter the Georgia purchaser took the car
as a trade-in, and within three days the Tennessee seller called back
and said that he had made a mistake, the car was sold on conditional
sale agreement, which was transferred the same day to the plaintiff,
an Alabama corporation. Within four days the plaintiff finance company instituted foreclosure proceedings which resulted at trial in
judgment for the claimant purchaser. As indicated, the court of
appeals reversed. The court found another ground for reversal. The
trial judge had permitted the claimant to attack the transfer of the
conditional sale contract on the basis of an improperly executed signature by the assigning corporation. The court stated that they could
see no reason why the rule of Georgia Code section 20-805 requiring
a defendant to deny an indorsement under oath should not apply
equally to a claimant under these circumstances.
Recording of out-of-state security interests in personal property is
necessary in our present fluid society; however, the cases indicate that
prospective purchasers of personal property brought into Georgia
from another state, or persons attempting to obtain an interest in
such property, should not do so until they are reasonably sure that
the property has been within the state for six months and that no
interests have been recorded in any county where the property has
been.
Three other cases on conditional sales deserve brief mention. In
Faust v. General Finance & Loan Co.. 69 plaintiff finance company
repossessed and resold an automobile and then brought action for
a deficiency. Demurrers by the defendant were overruled, and the
defendant brought error. The court of appeals held that all credits
were properly given to the defendant and that the suit for a deficiency
was proper under the terms of the contract. In the absence of a contractual provision for repossession and resale, repossession amounts to
a recision of the contract. 70 The second case, Williams v. C.I.T. Credit
Corporation,71 involved a motion to dismiss a foreclosure action by a
conditional buyer on the ground that the affidavit to obtain an
execution was invalid because made by a resident of one county
before a commercial notary of another county and filed in a third
69.
70.
71.
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county. Judge Quillian, writing for the court of appeals in a headnote opinion, held that as long as the affidavit was otherwise sufficient under Georgia Code section 67-701 the motion to dismiss was
properly denied.
The last of the conditional sales cases, Jackson v. Commercial Credit
Corporation,72 involved an important point. The seller of personal
property may legally charge one price for a cash transaction and a
higher price for a credit transaction. In such a case there is no issue
of usury, for a man may take more for the credit risk or because of
the contemplated discount. However, if, as in the Jackson case, the
conditional sale contract is a mere accessory to what is in fact a
loan of money from the financing party to the conditional vendee, the
court will not be bound by the paper formality but will search out
the substance of the transaction. The factual situation involved in the
Jackson case disclosed the active participation of the finance company during the negotiating phase of the sale and was, as said by the
court, ".. . an agreement between the vendor, purchaser, and the credit

company that the credit company would supply the money to cover
the difference between the down payment and the cash price plus a
charge for the loan." 7 3 Under this case a finance company must avoid
participating in the negotiating of the sales contract and making an
agreement in advance of the sales contract.
After discussing the weakness of the parol evidence rule in the
face of alleged usury and the basic weakness of the presumption here
that the stated consideration is correct, the court reversed the trial
court, which had sustained a general demurrer to the petition to
recover usurious interest. Modern commercial practice is such that
a seller of personal property on credit does not thereafter transfer the
note and security in an open market. He normally executes the sale
upon the forms supplied by the financing party, and the transfer to
that party is automatic. The only question to be determined is whether
the transfer shall be with or without recourse. In many cases the
seller in his own wholesale purchases is bound by the financing party
to transfer all his retail paper to that party as a condition of the
extension of the wholesale credit. Under these and other similar circumstances the courts are certainly justified in taking great care to
look to the substance of the transaction rather than. the kind of paper
bag it is put up in.

4

Bankers have had a general lien from the time of the adoption of
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the law-merchant into the common law. 75 The lien of the banker

attaches to all property, securities or money of the customer deposited
in the usual course of business. This common law lien is dependent
for its validity upon possession. In cases where the bank holds property or securities of the debtor, there is no problem with regard to
possession. Where the item is a deposit account we have at least a
theoretical difficulty. A deposit of money with a bank creates a relation of debtor and creditor. This has its exception in the so-called
special deposit where it is contemplated that the bank will return
the identical money. In the usual case the bank is indebted to the
depositor-creditor to the amount of the deposit. This is a promissory
liability with no identified res. In the case of the deposit account,
against what property does the bank assert a so-called lien? What
the bank really does in a case where they assert their "lien" is to set-off
one liability against another. The right of set-off is quite different
from the right to assert a possessory lien. One common manifestation
of this difference is illustrated in the cases dealing with garnishment
of deposit accounts.
Judge Townsend wrote two opinions on this point within a few
weeks of each other during the survey period. W. C. Caye & Co. v.
Milledgeville Banking Co. 7 6 involved service of a summons upon the
garnishee bank, which answered in substance that after the service of
the summons they had applied the deposit account balance to a
matured debt owing to the bank from the debtor. A traverse of the
answer was determined by the trial court in favor of the garnishee and
the plaintiff company brought error. The court of appeals held that
the bank had the right to exercise their set-off either before or after
the service of the summons of garnishment. Counsel for the plaintiff
argued that the statutory lien of garnishment took precedence over
the right of set-off; the court said that this could not be so because
the creditor cannot stand in any better position than the debtor in
a contest with the garnishee. In concluding the court, after discussing set-off, turns to language of lien and speaks of possession by the
bank of the fund.
The case of Levin v. First National Bank of Atlanta,77 decided
several weeks later, involved an almost identical situation. The action
here arose out of an attachment proceeding against a nonresident
and included an additional point because the note against which the
75.
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bank applied the deposit account was secured by a bill of sale to
78
secure debt. On the right of set-off, the judge cited the Caye case,
and stated: "A garnishee to whom the defendant in the main case
. . . owes money on a past-due obligation has a lien upon the funds
of such defendant in the garnishee's possession at the itme of the
service of the summons of garnishment, which is superior to the lien
of the attaching creditor in the garnishment proceeding." 79 It is
unfortunate that after discussing the right of set-off in the first case
the judge then cites the case for the proposition that a bank has a
lien against a deposit account. The argument of counsel that the bank
could not exercise its right of set-off because it was otherwise secured
by a bill of sale to secure debt and had started foreclosure proceedings thereunder was dispensed with summarily. A creditor is under
no legal obligation to use one rather than another security; in fact
in most situations the creditor can pursue several remedies concurrently until the debt is satisfied. In addition, in the Levin case the
notes specifically provided that the bank could appropriate any deposit
account at any time.
One other case of interest in the area of personal property security
was a criminal proceeding. Defendant in Carter v. States° had disposed
of a stock of whiskey on which a bill of sale to secure debt had been
given. The lower court had found the defendant guilty of the
crime of wrongfully selling or removing mortgaged property.81 The
court of appeals reversed the conviction on the ground that by the
terms of the bill of sale the creditor had consented to the sale. In so
deciding, the court set out the three elements that must be found in
order to sustain a conviction under this section. As stated in the
Code, there must be a sale or removal without the consent of the
creditor, with the intent to defraud, resulting in a loss to the creditor.
78.
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