
PRACTICE AND PROCEDURE

By *JOAN LARSEN AND **HENRY BLAKE

During this survey period as in years past, a great volume of cases
has revolved around the procedural aspects of the law. This article
presents those decisions which are notable as new concepts, unusual
applications, or often repeated errors found in the law.

Of equal importance, though of somewhat smaller volume, are the
laws enacted by the legislature during the period under consideration.
These statutes, as appropriate for new developments, have been dealt
with in detail.

ADMISSIONS TO BAR

Teachers of Law. Teachers of law who are members of the bar
of another state, and who have been for five years full-time teachers
of law within this state in a law school approved by the Georgia Bar
Association are admitted to the bar without examination under a 1955
act,' which amended section 9-201 of the 1933 Code governing admis-
sions to the bar by comity. The 1955 amendment does not alter the
provisions of section 9-201 as they formerly stood, but simply adds
thereto a proviso which permits the above noted admission. The
applicant must submit to the judge of the superior court of his resi-
dence certificates from the clerk and the presiding judge and justice of
the highest court of the state he has been admitted to the bar
showing that he has been admitted to the bar of that state. He must
also submit satisfactory proof that for not less than five years preceding
his application he has been a full-time teacher in a Georgia law
school approved by the Georgia Bar Association. The above certificate
and proof must also be accompanied by written statements of two
attorneys practicing in Georgia attesting to the applicant's good private
and professional character.2

PARTIES

Vouching Parties into Court. The court of appeals recently found
reversible error in a trial court's action allowing a vouchee to become
a party defendant to the record over the objection of the plaintiff in
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the action.3 This action had been instituted against the surety on a
sheriff's official bond; upon petition by the sheriff, the court ordered
that he be made a party defendant to the record, to which order the
plaintiff objected. A verdict was returned for the defendants. In its
opinion, the court stated that while a vouchee may set up any defense
which would tend to absolve either himself or the party defendant,
"... Code, § 38-624, relating to vouchment, is not authority for making
a vouchee a party defendant to the action against the wishes of the
plaintiff.... The plaintiff is in no way concerned with a vouchment.
It is an estoppel principle involving only the voucher and vouchee.
The right of the plaintiff to proceed solely against a surety alone on a
joint and several obligation cannot be abridged by a vouchment be-
tween the surety and the principal." 4

PETITION

Sufficiency. Although much discussed and often adjudicated, the
question of the sufficiency of a petition or complaint in a given
action is always worthy of note, and, in this connection the case of
Gross v. Lipton,5 merits some attention. The action was one of aliena-
tion of affections. The petition alleged that "the defendants [parents
of the wife] willfully, wantonly, and maliciously by wrongful acts
detailed in the petition caused the wife to deny the plaintiff [her
husband] her fellowship, consortium, and his conjugal rights, and
finally to separate from the plaintiff and bring action of divorce
against him; but that he filed a cross action and obtained a divorce
from her on the ground of cruelty." 6 The court of appeals held that

the allegations in the petition were sufficient to state a cause of
action, for the gist of the action for alienation'of affections in Geor-
gia is the loss of consortium.

AMENDMENTS TO PETITIONS

Amendments of 19527 and 19538 to Code section 81-1001 relating
to the time and place for determining the sufficiency of pleadings, were
recently the subject of an enlightening discussion by the court of
appeals in its determination of the merit in a contention that the
act of 1953 constituted a repeal by implication of the amendment of

3. Masters v. Pardue, 91 Ga. App. 684, 86 S.E.2d 704 (1955).
4. Id. at 685, 86 S.E.2d at 705.
5. 92 Ga. App. 38, 87 S.E.2d 438 (1955).
6. Id. at 39, 87 S.E.2d at 438.
7. Ga. Laws 1952, p. 243, GA. CODE ANN. § 81-1001 (Supp. 1954).
8. Ga. Laws Nov.-Dec. Sess. 1953, p. 82, GA. CODE ANN. § 81-1001 (Supp. 1954).
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1952 for the reason that the last legislative enactment made no refer-
ence to the 1952 amendment. 9 The abrogation was alleged to have
been accomplished by the 1953 legislature by means of an addition
to the first paragraph of the section reading as follows: "Either party
who amends or attempts to amend his petition or other pleadings in
response to order or other ruling of the court shall not be held to
have waived his objection to such order or ruling but may thereafter
take exception thereto as in other cases."' 0

The court found these amendments to be within the scope of the
general rule and thereby the amendment of 1953, which does not
appear to be an exhaustive treatment of the subject, would not repeal
by implication the intermediate statute where there was no irrecon-
cilable conflict between the two statutes. In arriving at their conclu-
sion, the court stated that the sole purpose of the 1953 amendment
4'was to do away with the rule of long standing, to the effect that, when
a pleading was amended pursuant to an order on demurrer, the act
of thus amending the pleading constituted acquiescence in the order so
as to waive the right of the pleader to except thereto, thereby constitut-
ing such order the law of the case. It would apply, therefore, only to
cases where, prior to its passage, the amendment constituted acquies-
cence and precluded the pleader from excepting to the order after hav-
ing amended to meet it. Thus, it would not apply to intermediate or-
ders, which by the terms of the 1952 act were non-reviewable and be-
came functus officio when a final order on pleadings was passed after a
fresh adjudication thereof. Such fresh adjudication and such final
order are required under the 1952 act whether an amendment is actu-
ally filed or not. The 1953 act made no reference to orders of the kind
contemplated under the 1952 act, which, because superseded by a'sub-
sequent ruling, do not constitute the law of the case; and it must there-
fore be presumed that it was not the purpose of the 1953 act to revital-
ize such orders so as to make them subject to review."'"

Where, as here, the trial court on demurrer sustained certain special
demurrers and ordered the paragraphs attacked therein stricken from
the petition, and also in another order sustained a general demurrer
to the petition with leave to amend, neither order was final in
character. Thereafter, and within the time allowed for amendment,
the plaintiff offered a material amendment striking all the allegations
of the original petition as amended and substituting in lieu thereof
a petition in five counts covering the same subject matter. The con-

9. Adams v. Ricks, 91 Ga. App. 494, 86 S.E.2d 329 (1955).
10. Ga. Laws Nov.-Dec. Sess. 1953, p. 82, GA. CoDE ANN. § 8-1001 (Supp. 1954).
II. Adams v. Ricks. 91 Ga. App. 494, 498, 86 S.E.2d 329, 332 (1955).
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sideration by the trial court of this amended petition constituted a
fresh adjudication, and the court was not bound, because the previous
orders were not final, to decide adversely to the plaintiff. The amend-
ments were properly allowed over the objection that the previous
orders constituted the law of the case so as to preclude consideration
of them.

PROCESS AND SERVICE

Waiver of Process. While it is almost axiomatic to say that process
and service may be waived, yet such a statement is in truth an over
simplification when the frequent and difficult problem of whether
or not a given set of facts will constitute a waiver presents itself. An
interesting and somewhat rare problem is presented in the recent
case of Cocke v. Truslow.1 2 This case concerns itself with a situation
where the defendant, a resident of Georgia, executed notes containing
a power or warrant of aatorney to confess judgment in the state of
Maryland in favor of the plaintiff. The notes were payable in Mary-
land, and were executed in that state. Plaintiff got judgment by con-
fession on the notes in a Maryland court, and the only service made
on the defendant was that the clerk of the Maryland court sent sum-
mons and copy to defendant by registered mail. The plaintiff brought
suit based on the Maryland judgment in a Georgia court alleging
the facts as set out above; defendant interposed demurrers. Plaintiff
amended and pleaded the Maryland law which provides for the man-
ner of service set out above in the case of judgment by confession
by nonresidents.

The court of appeals, in dealing with this case, began its decision
with the statement, "There are a few cases in Georgia directly in
point with the facts in the instant case, and abundant authorities in
decisions of other states..."13 The decision continues with the hold-
ing that these notes were contracts made and payable in Maryland
and subject to Maryland law. The Maryland court acquired juris-
diction by reason of the warranty of attorney to confess judgment,
and therefore, Code section 110-709 is not applicable. The court of
appeals in the early portion of its opinion state, "It is a general rule
that a warrant or power of attorney by its own terms either includes
or operates as a waiver of process, and authorizes a judgment to be
confessed in accordance, without notice, to the grantor." 14 The court
held that, ". . . the warrant of attorney contained in the notes gave

12. 91 Ga. App. 645, 86 S.E.2d 686 (1955).
13. Id. at 647, 86 S.E.2d at 687.
14. Ibid.
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the attorney authority to take judgment without process or notice."'15

Personal and Constructive Service. In the case of Esso Standard
Oil Co. v. Moore,16 an unsecured creditor brought action against a
non-resident debtor and his wife to set aside a deed from the debtor
t3 his wife, for the appointment of a receiver to take proceeds of
debtor's property located in Fulton County, Georgia, and other relief.
The Superior Court of Fulton County made an order directing that
service be prefected by publication, and enjoined the debtor and ten-
ants of the wife from further paying rent to her agent, and then sus-
tained general demurrer by the wife and dismissed the petition. The
supreme court held that where no personal service was made upon
the debtor and his wife, and the creditor had no judgment and was
not proceeding in rem against property of the non-resident, personal
judgment upon the creditor's money demand could not be made
upon service by publication.

In arriving at this decision, the court cited as authority a series of
cases, commencing with Dearing v. Bank of Charleston,7 which stand
for the proposition that, "The courts of this state have no extra-terri-
torial jurisdiction and cannot make the citizens of foreign states
amenable to their process, or conclude them by a judgment in perso-
nam without their consent."' 8 The court also cited Pennoyer v. Neff,9'
and Roller v. Holley,20 for the proposition that, "A personal judg-
ment is without any validity, if it be rendered by a State court in an
action upon a money-demand against a non-resident of the State,
who was served by publication of summons, but upon whom no per-
sonal service of process within the State was made, and who did not
appear."

21

In the case under discussion, counsel for the plaintiff-in-error cited
Reid v. Gordon22 as authority to support his position that the lower
court erred in sustaining the demurrer to the petition. The supreme
court dealt with this citation by saying in its decision: "In Reid v.
Gordon, 173 GA. 168 (159 S.E. 708), cited by the petitioner, two
Justices dissented and one was absent. If in point on its facts, the Reid

case is in conflict with older, full-bench decisions." 23

In the light of the above statement concerning the Reid case, it is

15. 91 Ga. App. 645, 650, 86 S.E.2d 686, 689 (1955).
16. 211 Ga. 687, 87 S.E.2d 854 (1955).
17. 5 Ga. 497 (1848).
18. Cited at 211 Ga. 687, 87 S.E.2d 854 (1955).
19. 95 U.S. 714, 24 LEd. 565 (1877).
20. 176 U.S. 398, 20 S. Ct. 410, 44 L.Ed. 520 (1899).
21. Cited at 211 Ga. 687, 87 S.E.2d 854, 856 (1955).
22. 173 Ga. 168, 159 S.E. 708 (1931).
23. 211 Ga. 687, 688, 87 S.E.2d 854, 856 (1955).
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most interesting and informative to note the holding in that case,
which was to the effect that a court of equity will by receiver seize
and administer real estate within this state, owned by a non-resident
,debtQr, at the instance of a resident creditor, order the.same sold, and
apply the proceeds thereof to the payment of the claim of the creditor,
where the latter has no lien on, title to, or interest in such property
.and where the non-resident debtor cannot be served personally with
process, and is served only by publication.

In reaching its decision the supreme court noted the principle of
law first laid down in Davis v. Bank of Charleston, supra, and followed
by many subsequent cases, that, as a general rule, a non-resident, upon
whom personal service of process of the courts of the state cannot be
made, cannot be bound by a personal judgment based on constructive
service. But, the court went on to say, "if the non-resident has property
in the State ( as he did in this case) which is subject to seizure for his
obligations to a resident plaintiff, the courts of this state will in a
proper case and upon proper pleadings, 24 seize the property and ad-
minister it for the benefit of the plaintiff. 24a This court said this prin-
ciple was applicable to the facts in the instant case notwithstanding
the fact that counsel pointed out that the decisions cited to support it
were rendered in proceedings in which property of non-resident hus-
bands, located in this state, was seized to be sold to furnish alimony
to their wives who resided in this state.

Traverse. The case of Orr v. Lyons 2
5 presents an interesting situa-

tion regarding traverse of service. The facts pertinent to the point
under discussion are as follows: Plaintiff attempted to serve defendant
by leaving process at his most notorious place of abode; the attorney
employed by an insurer to represent the defendant filed traverse alleg-
ing that the defendant did live at the abode where service was at-
tempted to be made, but that later in the year defendant had moved
and his whereabout was unknown at the time the traverse was filed,
and had not been known at any time since; that service had not
been had upon defendant, nor had he appeared in court or otherwise
waived service. To this traverse plaintiff demurred stating that the
traverse was filed in contravention of Code section 81-501 and that
it failed to comply with Code section 81-502 in that it failed to state

24. Plaintiff prayed that he have judgment for the amount due him by defend-
ants, which was not to be a personal judgment, but to be collected only out
of defendant's real estate located in state and the rents therefrom; that a
receiver be appointed to take charge of defendant's real estate and the rents
therefrom and collect one-half of said rents; and for further relief.

24a. Reid v. Gordon, 173 Ga. 168, 159 S.E. 708 (1931).
25. 91 Ga. App. 833, 87 S.E.2d 225. (1955).
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where in Georgia the defendant would be liable for suit. The court
of appeals, in considering the action of the trial court in overruling-
the demurrer, emphatically points out that both Code section 81-501
and 81-502 relate to jurisdiction and have no bearing where the ques-
tion is, as here, one of lack of service.

DEFENSIVE PLEADING

Effect of Appearance. Application of the well established principle
that a court does not have jurisdiction over a party who has not
been properly served, in the event that such service is not waived,
produced a novel situation pertaining to that appearance which would
constitute waiver of such service.26 Plaintiff in this action was attempt-
ing to sue jointly a husband, wife and her mother as alleged members
of a partnership. However, under the law as it existed at that time the
service was defective as against the husband for failure to show the
signature of the sheriff and the date upon which attempted service
was made. Although the husband regarded the suit as a nullity against
him, he appeared in the court room at the time of the trial sitting
with his wife's counsel. Throughout the entire proceedings he took
no part in the action and even sat in the courtroom without objection
while the plaintiff was allowed to take a verdict and judgment against
him. This judgment was reversed, however, by the supreme court who
said that the husband's presence in court was no more than a normal
act of devtion, and duty toward his wife; ". . . his appearance was
not such as to be attended with any legal consequences. In its com-
mon and particular use the word 'appearance' signifies an overt
act by which a person against whom suit has been commenced submits
himself to the jurisdiction of the court." 27

TRIAL COURTS

Pauper's Affidavits in Trial Courts. An act to provide for pauper's

affidavits in all trial courts was enacted by the General Assembly in
1955:20

"Section 1. When any party, plaintiff, or defendant, in
any suit at law or proceedings in the superior courts, courts
of ordinary, justices of the peace, notaries public who are ex
officio justices of the peace, and such other courts as have
been or may be established by law, shall be unable to pay
any deposit, fee or other cost which may normally be required
in such court, if such party shall subscribe an affidavit to the

26. Jones v. Roberts Marble Co., 90 Ga. App. 830, 84 S.E.2d 469 (1954).
27. Id. at 832, 84 S.E.2d at 471.
28. Ga. Laws Jan.-Feb. Sess. 1955, p. 584.
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effect that from poverty he is unable to pay these costs, such
party shall be relieved from paying such costs and his rights
shall be the same as if he had paid such costs." 29

This act also provides for a hearing in the event the truth of the
affidavits is questioned and further provides that nothing in the act
shall apply to the requirement under the present law for advance
deposits in divorce cases.3"

Lunacy Trials for Restoration and Release of Insane Persons. The
procedure and grounds relating to lunacy trials for restoration and
release of persons adjudged insane and committed to Milledgeville
State Hospital as set out by the Legislature in 1953,31 were substan-
tially altered by the General Assembly in 1955.32 While it is true
that the procedure relating to lunacy trials is somewhat localized in
that they are to be held in the Superior Court or Court of Ordinary
of Baldwin County,33 it is important to note the changes made in
the new provisions under the 1955 act.

The act of 1953, which is amended and superseded by the 1955 act,
formerly provided that the patient, resident or non-resident, or his
friend or relative could make demand for trial of the question of
lunacy to the Superintendent of Milledgeville Hospital before or after
admission of the patient to the Hospital. 34 The 1955 act, in contrast,
provides that after admission, the person adjudged to be a lunatic
who alleges that the cause of detention has ceased to exist, after refusal
of the Superintendent of Milledgeville Hospital to discharge said
person, shall have the right in a proceeding brought by frien d or
relative to have the question of lunacy tried by a jury. The new act
also provides that the friend or relative shall proceed as next friend
or guardian and not otherwise. 35

While the provision of the 1953 act applied to all patients, resi-
dent or nonresident,36 the new act provides that its provisions apply
to the patients admitted to Milledgeville except persons transferred
thereto by the State Board of Corrections. The phrase "resident or
nonresident" is omitted from the new law. 37

In regard to the time at which the petitioner should stand for trial,

29. Ibid.
30. Ibid.
31. Ga. Laws Nov.-Dec. Sess. 1953, p. 321, GA. CODE ANN. §§ 35-236, 35-237 (Supp.

1954).
32. Ga. Laws Jan.-Feb. Sess. 1955, p. 347.
33. Id. at 348.
34. Ga. Laws Nov.-Dec. Sess. 1953, p. 321, GA. CODE ANN. §§ 35-326, 35-327 (Supp.

1954).
35. Ga. Laws Jan.-Feb. Sess. 1955, p. 348.
36. Ga. Laws Nov.-Dec. Sess. 1953, p. 321, GA. CODE ANN. § 35-236 (Supp. 1954).
37. Ga. Laws Jan.-Feb. Sess. 1955, p. 347.
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the former act provided that a "hearing must be set within 15 days
after the filing of petition provided by law," 38 whereas the 1955 act
states that "the case shall stand for trial at the first term, provided
the petition be filed at least 15 days before the commencement of the
term. If filed less than 15 days before the commencement of the term,
the case shall stand for trial the second term and subject in either event
to continuance, as provided in other cases." 39 The provision for contin-
uance set out in the new act is also an addition and is not found in the
former Act.40

Under the 1953 act the requisite allegations to be contained in the
verified petition were one or more of the following: The cause of
commitment did not exist; the conviction was obtained by fraud, col-
lusion or mistake. The 1953 act further stated that regardless of how
many of the above grounds were alleged, it was necessary to prove
only one.41 Substantially different requirements are to be found in
the new act, for it provides that "the petition must allege that the
cause of commitment has ceased to exist and if discharged therefrom
the patient would not be a source of danger to himself or herself, or
to others." 42 It is evident that this change is commensurate with the
new provisions noted above.

While both the 1953 and 1955 acts make provisions for the selection
of a jury if the petition for the lunacy trial is filed in the court of
ordinary,43 the new act sets out a somewhat different procedure. Suf
fice it to say, without a needless comparison, that the new method is
as follows: The ordinary shall issue commission directed to 24 persons,
or more if he deems proper, whose names appear on the traverse jury
list of Baldwin County, who shall be summoned by the sheriff of
the county, from which a jury of 12 shall be selected. The new act
also provides, as did the former, that the plaintiff and the defendant
shall be entitled to six strikes each. 44

Thus far it has been possible to exemplify the new act in the
light of the former act; however, the 1955 act has delineated proced-
ure of the courts upon the filing of the petition the counter parts of
which are not to be found in the 1953 act, and, therefore, it is feasible
to state the additure in somewhat summary fashion. The new act

38. See note 36, supra.
39. See note 37, supra.
40. Ga. Laws Jan.-Feb. Sess. 1955, p. 347.
41. Ga. Laws Nov.-Dec. Sess. 1953, p. 321, GA. CODE ANN § 35-237 (Supp. 1954).
42. See note 35, supra.
43. On jurisdiction of court of ordinary to try questions of lunacy, see Strickland

v. Peacock, 209 Ga. 773, 77 S.E.2d 14 (1953), Strickland v. Peacock, 88 Ga.
App. 384, 77 S.E.2d 20 (1953).

44. Ga. Laws Jan.-Feb. Sess. 1955, p. 347.
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provides that upon presentation of the petition a rule nisi shall issue
directed to the Superintendent of Milledgeville Hospital requiring
that he make answer thereto, and service of the ruel and petition shall
be by the sheriff of the county. Upon hearing, if the jury finds that
the cause of detention has ceased to exist, the court shall enter order
directing discharge of the patient. If they shall find the cause has
not ceased to exist, the court shall enter order remanding the patient
to Milledgeville Hospital. 45

There remains one new provision of the 1955 act which must be
noted, and it is of prime importance for it controls the frequency with
which the remedy permitted under the new act may be used. The
1955 act provides that after a trial has been had under its provisions
and the question of lunacy has been determined by a jury to the
effect that the cause of detention has not ceased to exist, "no subse-
quent petition and trial may be had under the provisions hereof
until after the expiration of 12 months from the date of final judgment
rendered in said trial."46

DISCOVERY

Discovery at Law. The scope of Code section 38-1201, which enu-
merates when and in what instance discovery at law may be had, was
increased by the legislature in 1955 to include the use of discovery
against defendants in fi. fa.47 Prior to the amendment the Code section
read:

"Discovery may be had from the opposite party, either nominal or
real in any case pending in any court." 48

The 1955 Act added the following sentence:
"Discovery may also be had from defendants in fi. fa. as

the property from which executions may be satified in the
same manner as if said action was pending in the court to
which such executions are returnable." 49

It will be noted that this amendment is in the nature of a proviso
or exception to the general rule of discovery at law, for in the execu-
tion of a writ of fieri facias there is, in fact, no pending action to
which the use of discovery may be ancillary.

JURISDICTION OF COURTS

Removal to Federal Court. Determination by the Georgia Supreme
Court of the status of proceedings in state courts when defendants'

45. Ibid.
46. Ga. Laws Jan.-Feb. Sess. 1955, p. 349.
47. Ga. Laws Jan.-Feb. Sess. 1955, p. 577.
48. Ga. Code § 38-1201 (1933).
49. Ga. Laws Jan.-Feb. Sess. 1955, p. 578.
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petition for removal to the federal district court has been denied,
has produced an exceedingly interesting case involving the interpreta-
tion of the present federal law governing removal.5 0 In the instant
case, the defendant without filing defensive pleadings in the superior
court, removed the case to the federal court on the ground of diversity
of citizenship. By consent order, the cause was remanded to the supe-
rior court, where defendant was allowed to pay all cost occurring
in the case and file defensive pleadings, although the time for filing
would normally have elapsed. The court held in this case that the
jurisdiction of the state court was suspended until the case was
remanded to it by the federal court, at which time the state court
resumed jurisdiction and the case stood as it did at the time of
removal. Where this case was not in default at the time it was
remanded to the state court and the court did not err in allowing,
on motion, the defendants to pay all costs and file their defensive
pleadings instanter.

In reaching the above conclusion, the court based its decision
upon an interpretation of section 1446 of the United States Code
Annotated,5' as distinguished from the "Removal Act," section 72,52

prior to its amendment which became effective May 24, 1949. In quot-
ing at length an Idaho case, the court pointed out the practical
amendatory features of this section.

Prior to this amendment, section 72, 5 3 as interpreted by the courts
provided that action in a state court was not automatically suspended
by petition for removal in the federal court; it was rendered void
only if the cause was found to be removable; however, if the state con-
:inued their proceedings they did not deny a federal right if the cause
was ultimately found not to be removable. Under this act, as forti-
fied by decisions, the defendant could not protect his rights in the
state proceeding while awaiting a determination on removability,
without filing an appropriate appearance in the state court (a usual
practice), and perhaps by proceeding in both courts simultaneously
until the question of removability had been determined.

Under section 72, removal was never accomplished unless it was
adjudicated a cause removable. Under the present law, however,
removal is accomplished and jurisdiction attaches in the federal court
even though it may be subsequently determined that it should be
and is thereafter remanded. Removability is no longer a criterion

50. Allen v. Hatchett, 91 Ga. App. 571, 86 S.E.2d 662 (1956).
51. 28 U.S.C. § 1446 (1952).
52. 28 U.S.C. § 72 (1952).
53. Ibid.
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which gives or denies validity to the proceedings in the state court
while a petition for removal to the court is pending. By providing
in section 1446 that the filing of petition and bond in the state court
effects the removal of the cause to the federal court, which under the
earlier act was construed as a proscription against the state only if
the cause was not removable, the Congress has thereby expressly
effected the removal of the cause to the federal court irrespective of
the ultimate determination of the question as to whether it is remov-
able. It is not thereafter in the state court for any purpose until and
unless the cause is remanded, and they are expressly prohibited from
proceeding further until such time.

EXTRAORDINARY REMEDIES

Mandamus. Although the principle that a writ of mandamus will
not be granted when it is manifest that the writ would, for any cause,
be nugatory or fruitless is clearly set out in Code section 64-106, the
application of it to factual situations is not always so clear. In a recent
case, 54 which exemplifies this point, the petitioner sought mandamus
to compel the opening of a road which had been closed three years
previously by order of the defendant who was then a commissioner of
roads and revenues but who had since gone out of office. The lower
court had found that the closing of the road was not in the manner
prescribed by law and that the plaintiff was estopped by laches from
demanding the relief prayed for and refused mandamus. While ac-
knowledging the above stated principle and taking judicial notice of
the fact that plaintiff was estopped by laches, the supreme court denied
the mandamus absolute. The court, in so holding, stated that the mere
lapse of time could not affect plaintiff's right because mere nonuser
cannot work a forfeiture of the right to use a public highway, nor can
estoppel legalize or vitalize that which the law declares unlawful and
void. The judgment of the lower court was, therefore, reversed inso-
far as it denied plaintiff the right to have the obstruction removed in
order that he would be estopped thereby.

In construing the proper remedy against the superintendent of
banks if he should fail to act upon an application for charter, the
supreme court has interpreted Code sections 13-1701 and 13-170253 as
making available to such applicant the extraordinary remedy of man-
damus to compel the superintendent to exercise his discretion in grant-
ing or withholding his approval of such application. 55 This decision was

54. Northington v. Candler, 211 Ga. 410, 86 S.E.2d 325 (1955).
55. Ibid.
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based upon a consideration of the 1951 law56 prescribing the duties
of the superintendent as follows: "to make investigation and to issue
his certificate of approval or disapproval of the application. "5 -

Prior to this 1951 act, sections 13-1701 through 13-1703 did not auth-
orize a mandamus action, but merely an action in the nature of man-
damus which was not subject to the terms of Code section 64-102. At
this time, the court's opinion, based on the facts and circumstances
as made to appear by the evidence submitted at the trial, determined
whether or not a certificate should issue. The 1951 act, however,
made it clear that this decision should be one for the superintendent
and construed the court procedure to be mandamus, which subjects
applicant's remedy to Code section 64-102 relating to mandamus to
compel public officials to perform their duties. This section has been
held not an available remedy to control the official action taken in
the exercise of discretion vested by law in a public officer, but a rem-
edy to require that he act and exercise this discretion according to his
own judgment.

DOMESTIC RELATIONS

Modification of Permanent Alimony Judgments. Final judgments
which order thehusband to pay permanent alimony in periodic pay-
ments may be modified now by a court upon showing and proof that
there has been a change in the income and financial status of the hus-
band. This provision has been established by a 1955 act,58 not as an
amendment to any existing legislation, but as a new addition to the
laws applicable to alimony.

A brief outline of the provisions of the new act may be stated as
follows: 59

a. The provisions of the act apply only to final judgments which
order a husband to pay permanent alimony in periodic payments.

b. The pleadings by which revision or modification is to be sought is
by a petition to modify the judgment, filed by either the husband or
the wife.

c. If the petition is filed by the husband, the court may require the
husband to pay reasonable litigation expenses incurred by the wife

56. Person v. Mashburn, 211 Ga. 477, 86 S.E.2d 319 (1955).
57. Ga. Laws 1951, p. 288, GA. CODE ANN. § 13-905 (Supp. 1951).
58. Ga. Laws Jan.-Feb. 1955, p. 631.
59. The outline does not follow the precise wording or word order of the

act itself, although every effort is made to use the legislative language of
the act in setting the provisions. The outline is a mechanical analysis of
the act, and the paragraphing thereof is in a sequence selected by the
authors for convenience.
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either for herself or the child or children, or both, in the defense
thereof.

d. The petition shall be filed in the same county in which the orig-
inal judgment was granted, and the filing and return shall be under
the same rules of procedure applicable to divorce proceedings.

e. No petition may be filed within a period of two years from the
date of filing of a previous petition for modification.

f. The petition shall show a change in the income and financial
status of the husband.

g. The sole issue upon the application for modification is whether
there has been such a substantial change in the income and financial
status of the husband as to warrant either an upward or downward
revision and modification of the permanent alimony judgment.

h. In the hearing upon the petition for modification, testimony may
be given and evidence introduced relative to the income and financial
status of the wife.

i. After hearing both parties and the evidence, the jury, or the judge,
where a jury is not demanded, may modify and revise the previous
judgment in accordance with the changed income and financial status
of the husband, if such changed income and financial status is satis-
factorily proved so as to warrant such modification and revision. 0

Enforcement of Alimony Orders. The award of expenses to a wife
for the use of her attorneys, pending action for divorce, may be en-
forced by maintaining attachment for contempt against the person of
her husband, even though she has previously caused an execution to
be levied on his property for the purpose of collecting her judgment,
and the two remedies may be pursued by her concurrently until her
judgment is satisfied by one of the proceedings, when the other one
will then abate. The doctrine of the election of remedies has no appli-
cation in this instance for it cannot be said that the inherent power
of courts to enforce their orders and decrees by commitment for con-
tempt can be divested by the wife's right to enforce her judgment by
writ of fieri facias, or vice versa. 61

It is also to be noted that on the hearing of the wife's contempt pro-
ceedings for failure to make the stated alimony payments, the trial
judge, under an act of 1947,62 upon finding that the failure to make
the ordered alimony payments was for no justifiable reason is empow-
ered to award "to the attorneys for the wife or children or for the wife
and children in such proceedings a reasonable fee of not less than $25

60. Ga. Laws Jan.-Feb. Sess. 1955, pp. 630, 631, 632.
61. Lipton v. Lipton, 211 Ga. 442,86 S.E.2d 299( 1955).
62. Ga. Laws 1947, p. 292, GA. CODE ANN. § 30-219 (1952 Rev.)
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against the defendant, to be enforced as any award of attorney's fees
may be enforced in any suit for divorce and alimony or for alimony
alone.

63

COURT OF ORDINARY

Service by Publication. The 1955 legislature amended chapter 24-21
of the Code of 1933.64 This chapter relates to courts of ordinary and
the proceedings therein and was amended by adding a provision for
service by publication, the new provision to be designated as section
24-2115. The citation clause of this act reads as follows:

"The ordinary of any county of this State shall have power
to city any guardian, administrator, executor, surety on bonds
of either, or any other person to appeal65 [sic] before him
relative to the performance of their duties or any other matter
related to the court of ordinary pertaining to such guardian,
administrator, executor, surety on bonds of either or any
other person who shall have removed himself beyond the lim-
its of this State, absconded or concealed himself and service
may be had upon such guardian, administrator, executor,
surety on bonds of either, or any other person who shall have
removed himself beyond the limits of this State, absconded
or concealed himself, by publication ...,,66

This act further provides for the manner in which service shall be
perfected by publication. It requires that the publication appear in the
newspaper for four consecutive weeks prior to the hearing, and that
this notice shall state the date and time of the hearing as well as all
matters to be passed upon at such time. This notice should be signed
by the ordinary and if the address of the person to whom it is directed
is known a copy of this published order should be mailed to the
party.67

Wills-Probate in Solemn Form. Code section 113-607 as enacted by
the 1953 legislature,68 regarding notice of motion for probate of wills

in solemn form, was stricken and re-enacted by the legislature in this
year's session. 69 This new section contains several distinctive provi-

sions.

Under the new legislation a party's right to receive service at least
ten days before the term of court at which the probate is to be made,

63. Lipton v. Lipton, 211 Ga. 442, 445, 86 S.E.2d 299, 302 (1955).
64. Ga. Laws Jan.-Feb. Sess. 1955, p. 353.
65. Upon a reading of the act, it is evident that the word intended to be used

was "appear."
66. Ga. Laws Jan.-Feb. Sess. 1955, p. 353.
67. Ibid.
68. Ga. Laws Jan.-Feb. Sess. 1953, p. 535, GA. CODE ANN. § 113-607 (Supp. 1954).
69. Ga. Laws Jan-Feb. Sess. 1955, p. 217.
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may be waived, if in writing, by such party.70 Also, publication of
notice of a motion for probate is no longer necessary for a non-resi-
dent party or a party whose legal residence is in doubt, where such
party has acknowledged service. 71 The provisions of this section also
seem to clarify the extent of its applicability to known non-residents,
and enables counsel to make the necessary showing which would allow
notice by publication when a residence was in doubt.

As an entirely new addition to this Code section, the legislature
added the following proviso:

" (d) Infants, insane persons, deaf and dumb persons when
incapable of managing their estates, habitual drunkards, per-
sons who are mentally incompetent due to senility, and per-
sons imbecile from old age or other cause and incapable of
managing their estates, shall be served as provided by this Act;
Provided, however, the court of ordinary may appoint a guar-
dian ad litem for any such person who does not have a guar-
dian qualified under the laws of this State, and such guardian
ad litem shall be responsible to such person for his conduct
in connection with the probate of said will in solemn form
in the same manner as if he were a regularly qualified guar-
dian. A copy of the petition for probate in solemn form,
citation and order for publication shall be served upon the
guardian ad litem and such service shall be equivalent to
personal service on any such person as if he were sui juris
and a resident of this State."7 1a

JUVENILE COURTS

Juvenile Court Act Amended. Several changes hav ebeen made in the
Juvenile Court Act by means of two amendatory acts passed by the
legislature in 1955.72 One of the alterations dealt with the section
providing for discretionary transfer of persons 15 years or older to
other courts for criminal proceedings,7 3 and appears to have been
prompted by the message contained in the supreme court's statement
to the effect that the conference of criminal jufisdiction upon the
juvenile court would be invalid as in conflict with the provision of
the constitution granting superior courts exclusive jurisdiction over
offenders who might be subject to loss of life or confinement in the
penitentiary.7 4 This section as reenacted now provides in part:

"Nothing contained in this Act shall prevent the indictment
or trial or conviction of any person fifteen years of age or

70. Id. at 218.
71. Ga. Laws Jan.-Feb. Sess. 1955, p. 219.
71a. Ga. Laws Jan.-Feb. Sess. 1955, p. 221.
72. Ga. Laws Jan.-Feb. Ses. 1955, p. 581 and p. 610.
73. Ga. Laws Jan.-Feb. Sess. 1955, p. 581.
74. Jackson v. Balkom, 210 Ga. 412, 80 S.E.2d 319 (1954).
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older in any superior court having trial jurisdiction of the
offense, in accordance with Section 2-3901 of the Constitu-
tion of the State of Georgia of 1945." 5

Other than the alteration to this provision the section stands just as
it did after the 1953 reenactment.7 6 However to fully appreciate the sig-
nificance of the legislature's action it is necessary to consider the his-
tory of this legislation.

Prior to 1953, the Juvenile Court Act contained no such mitiga-
tion proviso as is above set out. 77 But at this time the legislature en-
acted one quite similar to that found in the 1955 act. The 1953 enact-
ment, however, pertained to "any criminal court having jurisdiction of
such offense."78 It was the Juvenile Act as it stood in 1953 to which
the supreme court was referring in stating that while the language
sections 9, 10, 11 and 19 indicated that the legislature wished to con-
fer criminal jurisdiction, their proceedings are civil rather than crim-
inal, and to hold otherwise would invalidate the act as conflicting
with the jurisdiction of the suprior courts. 79

In changing the provision "any criminal court" to "superior
courts, ' 'SO the legislature made it clear that it was not their purpose
to give the juvenile court criminal jurisdiction which would conflict
with that exclusively granted the superior court. Nevertheless they did
remove the general limitation as to "any criminal court" and left that
language which, according to the supreme court, indicated that they
wished to confer criminal jurisdiction upon the juvenile court. In so
far as the authors have been able to ascertain, our appellate courts
have not been confronted, since the 1955 alterations, with the question
of jurisdiction over juveniles in a criminal proceeding involving a mis-
demeanor offense.

In its revision of portions of the Juvenile Court Act, the General
Assembly attempted to solve the problem created in those counties
which have no special detention facilities for juveniles by the pre-
viously positive provision that no child should be detained in any
lockup or jail except by order of the judge. The General Assembly

75. Ga. Laws Jan.-Feb. Sess. 1955, pp. 581, 683.
76. Ga. Laws Nov.-Dec. Sess. 1953, p. 87. See GA. CODE ANN. Ch. 24-24 (Supp.

1954).
77. Ga. Laws 1951, p. 2 9 1 .
78. Ga. v. Nov.-Dec. Sess. 1953, p. 89 GA. CODE ANN. § 24-2410 (Supp. 1954).
79. Jackson v. Balkom, 210 Ga. 412, 80 S.E.2d 319 (1954). See also Hampton v.

Stevenson, 210 Ga. 87, 78 S.E.2d 32 (1953). Section 9 confers original juris-
diction upon the juvenile courts in certain instances. Ga. Laws 1951, p. 291,
GA. CODE ANN. § 24-2408 (Supp. 1954). Section 10 provides that it shall
be the duty of other courts to transfer to the juvenile court certain minors
against whom a criminal or quasi-criminal charge is pending. Ga. Laws 1951,
p. 291, GA. CODE ANN. § 24-2409 (Supp. 1951).

80. Ga. Laws Jan-Feb. Sess. 1955, p. 582.
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repealed and reenacted the entire section pertaining to the appre-
hension and detention of juveniles."' While retaining the provision
as related to the apprehension and detention of juveniles in those coun-
ties which have special facilities for juveniles, they prescribed a dif-
ferent procedure for those counties which do not have such facilities.
The law for such counties now states that where it appears to the
apprehending officers:

... .that it Is necessary for the protection of society or
the juvenile offender that he be held, the said officer
may temporarily place him in the local lockup or jail, sepa-
rate and apart from adult offenders charged with crime, with-
out court order for a period not to exceed twenty-four hours,
during which time he shall file a complaint with the judge of
the juvenile court or the judge of the superior court acting as
judge of the juvenile court, and obtain an order from the
judge making further disposition of the juvenile offender.
The judge, in his discretion, may order the child held or may
release him to his parents, with or without bail, always acting
in the best interest of correcting and rehabilitating the youth-
ful offender."8 2

In reenacting this section, the legislature also clarified the duties
of an apprehending officer after placing a juvenile offender in a spe-
cial detention home. The new act states that such officer must then
file a complaint with the juvenile court setting forth the particulars
necessitating such actions.8 3

The new section dealing with apprehension and detention also
itemizes the officers to whom this section would apply. Whereas the
old section has said "a peace officer or court officer,"8 4 the act now
states that a juvenile may be so apprehended and detained "by city,
county, or State police officers, or other peace officers."8 5

Another act8" passed by the 1955 legislature relating to the proce-
dure for establishment of juvenile courts, provides for the establish-
ment of a division of the juvenile probate system to administer exam-
inations and corrective treatment to those juveniles who have been
abandoned, neglected or those who are in need of medical treatment.
This provision was added in the amendment of part 4 of section 9,81
and provides as follows:

81. Ga. Laws Jan.-Feb. Sess. 1955, pp. 581, 582.
.82. Ibid.
83. Ga. Laws Jan.-Feb. Sess. 1955, p. 583.
84. Ga. Laws 1951, p. 301, GA. CODE ANN. § 24-2416 (Supp. 1951).
85. Ga. Laws Jan.-Feb. Sess. 1955, p. 582.
86. Ga. Laws Jan.-Feb. Sess. 1.955, p. 610.
87. Ga. Laws 1951, p. 291, as amended by Ga. Laws 1953, p. 87, GA. CODE ANN.

§ 24-2408 (Supp. 1954).
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"In the consideration of these cases, the juvenile court may
establish a division of the juvenile probation system of such
county for the physical and mental diagnosis of cases of chil-
dren who are believed to be physically or mentally diseased
or defective, and may appoint as a special child guidance
consultant any duly qualified physician or physicians, and
other necessary and qualified personnel for the purpose of
making a complete examination and rendering corrective
treatment to said child or children, and the compensation for
said services shall be fixed by the judge with the approval
of the county governing authority."8 8

The legislature stipulated, however, that wherever possible the
personnel of the Public Health Department should be used in ren-
dering this service if such qualified personnel is available or could
be made available at reasonable convenience. 89

The legislature further provided that in connection with the estab-
lishment and operation of this division the court may offer consul-
tant services to public or private child care agencies or to individuals
either before or after formal inquiry or disposition of a child's case.90

THE JURY

Peremptory Challenges and Challenges for Cause. Where, in a civil
case, a party used one of his six alternative, or peremptory, strikes
to rid proposed jury panels of a juror who was disqualified due to
relationship by marriage with a policy holder in a mutual insurance
company when said company was a party in interest in the litigation,
the court of appeals held in the case of Pickering v. Wagnon 91 that
this was a denial of party's right to twenty-four impartial jurors and
constituted harmful error.9 2

Interest. Also in the Pickering case, 93 the court of appeals held that
a holder of an insurance policy in the State Farm Mutual Automobile
Insurance Company is, in actuality, a stockholder in said company, and
both the holder or a relative of the holder within the 6th degree would
be disqualified from serving on a jury in a case where the company was
a party in interest. The court predicates the decision upon the ground
that the policy holder, under the provisions of the policy, is entitled
to a dividend on the net earnings of the company and also possesses
the right to vote; however, the court gives no indication that these

88. Ga. Laws Jan-Feb. Sess. 1955, p. 610.
89. Id. at 611.
90. Ibid.
91. 91 Ga. App. 610, 86 S.E.2d 621 (1955).
92. Ibid.
93. Ibid.
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are the requisites of such a decision or that the absence of either pro-
vision of the policy would result in a different holding.

Jury Lists-Revision. Female participation on traverse juries was
manifestly absent in the 1955 reenactment of Code section 59-106. 94

Despite the progressive trend initiated by the 1953 legislature in strik-
ing the word "men" wherever it had previously appeared in this sec-
tion, and substituting in lieu thereof the word "citizen," 95 the legisla-
ture in 1955 failed to so grace the opposite sex. Ignoring this previous
change the 1955 General Assembly, after extending from 30 to 60 days
the time allowed for revision of jury lists, stated that the amended
section should read as follows: 96

"59-106. Biennially, or, if the judge of the superior court
shall direct, triennially on the first Monday in August, or
within 60 days thereafter, the board of jury commissioners
shall revise the jury lists.
The jury commissioners shall select from the books of the tax
receiver upright and intelligent men to serve as jurors. ...
not exceeding two-fifths of the whole number, of the most
experienced, intelligent, and upright men ... ".[emphasis
ours]

The question now seems to be-to whom should the ladies
direct their prayers?

CHARGE OF THE COURr

Request to Charge. In reiterating the well established principle that
a charge must be perfect in form, the court again stated that such a
request is not perfect in form when it contains in one sentence two
separate and distinct principles of law. The present ruling was based
upon a request which contained the principle respecting the author-
ity which must be obtained before corporate property can be legally
conveyed, and in the same sentence, the separate and distinct prin-
ciple regarding conveyances which are void in law when made for
the purpose of hindering, delaying or defrauding creditors in the
collection of claims. 97

VERDICTS

Auditor's Report. It was held in the case of King v. Steel Builders,
Inc.,98 that a motion to recommit an auidtor's report to make it con-
form to the statutes governing reference was properly dismissed where
counsel for both parties agreed that: the auditor's report was satis-

94. Ga. Laws Jan.-Feb. Sess. 1955, p. 247.
95. Ga. Laws Nov.-Dec. Sess. 1953, p. 285.
96. Ga. Laws Jan.-Feb. Sess. 1955, p. 248.
97. Childers v. Ackerman Construction Co., 211 Ga. 350, 86 S.E.2d 227 (1955).
98. 91 Ga. App. 203, 85 S.E.2d 466 (1954).
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factory, no further finding of law or fact was necessary, the form
of the report was satisfactory, and that the evidence need not be at-
tached. The court of appeals noted that there was nothing in Code
sections 10-201, 10-203, 10-305 or 24-3340 which provided that the
form of the auditor's report, agreed to by all parties under the above
stipulations, was void or illegal. It was further held that there was
nothing in the decision of Snelling v. Darnel9 9 to show that an agree-
ment as to the form of an auditor's report cannot be dispensed with by
agreement of the parties.

JUDGMENTS

General Execution Docket. The distinction between the effective
date of those money judgments whose execution is entered on the
general execution docket ten days after the rendition of the judgment,
and those which are entered at a later time was abolished by the 1955
legislature. 1°° Previously, the entering on the docket of an execution
issuing on a money judgment within ten days from the time of the
said rendition of said judgment would place a lien upon the
property dating from the time of rendition; whereas, if the execution
were entered upon the docket after ten days, the lien dated from the
time of the entry.101 The amendment of Code section 39-701 elimi-
nated the reference to "the rendition thereof" and to "10 days," thereby
making all such liens date from the time the execution is entered upon
the docket.

Default Judgments. Although the principle that in order to set
aside a default judgment, the defendant must have not only a meri-
torious defense but a legal excuse for his non-appearance is well set-
tled, the factual situations pleaded in cases to open are always worthy
of note.

The court of appeals has recently decided two cases which are
demonstrative of the extremes of having and not having the "legal
excuse" requirement noted above.

The case of Davison-Paxon v. Burkhart0 2 shows a situation in
which a legal excuse for non-appearance is manifestly absent. In that
case the defendant moves to set aside a default judgment oin the
ground that he has a meritorious defense and he was precluded from
pleading it because service was made by leaving a copy of the action
and summons with his wife at his most notorious place of abode and

99. 17 Ga. 141 (1855).
100. Ga. Laws Jan.-Feb. Sess. 1955, p. 425.
101. GA. CODE § 39-701 (1933).
102. 92 Ga. App. 80, 88, S.E.2d 39 (1955).
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she neglected to tell him about it until after the judgment had been
entered and garnishment served on his employer. The court said that
the trial court had not erred in dismissing the motion to set aside
on proper motion made; nor had the trial court failed to use its discre-
tion in deciding if there was a meritorious defense, for there was no
legal excuse shown.

In contrast to the situation shown above, the case of Robinson v.
Modern Coach Corp.10° shows a situation where the legal excuse re-
quirement is met. In this instance, the petition to open default, set
aside verdict and judgment, and grant a new trial alleged that: service
was made on an individual who sold tickets at a stop near the
scene of the collision on which these actions were predicated; said
person had no authority to accept service; that when this ticket seller
received the service of action and summons he failed to notify the
defendant; that defendant had no knowledge of the proceedings; and
that the defendant had a meritorious defense and had exercised all
possible diligence to bring the true facts before the court. The trial
court held this to be a legal excuse, and, using the discretion allowed
under the Code, held the defense to be meritorious and granted a
new trial. The court of appeals upheld the decision and said that the
first grant of a new trial on such petition, considered as a motion for
new trial, would not constitute an abuse of discretion.

Foreign Judgments. In a suit in a Georgia court based on a
judgment obtained in the state of Maryland upon a confession of
judgment, where the record disclosed that, at the time of the suit, the
defendant was not a resident of Maryland but was a resident of
Georgia, and the only service of notice was had after the judgment
was entered, and that notice was by registered mail, and the Mary-
land law as pleaded shows provisions for service in the manner alleged
in the instant case, the court of appeals held that: the warrant of
attorney authorized the attorney to take judgment without process
or notice; that the Maryland court had jurisdiction by virtue of
the warrant of attorney to confess judgment; and that "Full faith
and credit is given by Georgia courts to valid judgments of other
states, where such judgments do not contravene our laws. A valid
judgment by confession of attorney in a Maryland court is not such a
judgment as would be contravened by the provisions of Code sections
110-601, 110-602, and 110-603."104

Dormancy of Judgments. The 1955 legislature, by amendment to
Code section 110-1001, has made it a little more difficult to preserve

103. 91 Ga. App. 440, 85 S.E.2d 826 (1955).
104. Cocke v. Truslow, 91 Ga. App. 645, 86 S.E.2d 686 (1955).
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judgments in which seven years have elapsed since their rendition
and which still remain unexecuted with no proper entry of their
execution having been made by a levying officer. This 'amendment
replaced the old provision which stated that judgments would not
become dormant where a bona fide public effort was made to enforce
the execution "at such times and periods that seven years will not
elapse between such an attempt and a proper entry"' 10 6 as was pre-
scribed in paragraph 2 of former section 110-1001. The new act
requires the filing and recording of written notices of such efforts. 10 7

The section as now amended provides that a new seven year period
within which a judgment shall not become dormant, shall be insti-
tuted in the following manner:

"3. Unless a bona fide public effort on the part of the
plaintiff in execution to enforce the execution in the courts
is made and due written notice of such effort, specifying the
time of the institution of the suit or proceedings, the nature
thereof, the names of the parties thereto and the name of the
court in which it is pending, is filed by the plaintiff in
execution or his attorney at law with the clerk and entered
by said clerk on the general execution docket, all at such times
and periods that seven years will not elapse between such
entries of such notices or between such an entry and a proper
entry made as prescribed in paragraph 2."108

NEw TRIAL

Hearing on Motion. One of the more unusual factual situations
pertaining to motions for new trial which was presented to the
supreme court during this survey period was the case of Hardin
v. Mandry.10 Having set a time and place for a hearing during vaca-
tion and in chambers on claimant's motion for new trial, the judge
subsequently wrote counsel for the movants to prepare and mail to
him an order resetting the motion for a hearing at another time and
place; however, the judge failed to receive a reply to his letter and
dismissed the motion for want of prosecution. Later the judge granted
an order setting aside the order for dismissal and by the same order
reinstated the motion for new trial. On his own motion the judge
set a hearing at which time he refused the new trial. All of the
above transactions had taken place during vacation and in cham-
bers. The supreme court reversed the judgment reinstating the motion
for new trial, and held that the hearing went, by force of the original

105. Ga. Laws Jan.-Feb. Sess. 1955, p. 417.
106. GA. CODE§ 110-1001 (1933).
107. Ga. Laws Jan.-Feb. Sess. 1955, pp. 417, 418.
108. Ibid.
109. 210 Ga. 747, 82 S.E.2d 845 (1954).
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order and by operation of law, over to the next regular term of the
court since the motion for new trial had not been continued to be
heard on a future date and at a designated place in vacation by a
written order granted at the time first set for the hearing on the
motion. The court was found to be without jurisdiction at the time
it dismissed the motion for new trial. Therefore, the subsequent
orders reinstating the motion and refusing a new trial were also
void for want of jurisdiction. This being so, the supreme court
found the motion to be still pending in the trial court to be completed
and determined under the original order. So far as the record in this
case disclosed, no attempt was made by either of the parties to reinvest
the court with jurisdiction to hear and determine the motion for
new trial in vacation under Code sections 24-2618 and 24-2619 by
making an application for such hearing and giving the opposite par-
ties ten days notice of the hearings.

APPEALS

Pauper's Affidavit. A noteworthy decision pertaining to paupers'
affidavits was rendered by the supreme court during this survey
period. 110 In this decision, the court held that a pauper's affidavit
filed by the executor of an estate was insufficient to avoid the court's
cost where it was not alleged that the estate which the executor repre-
sented was unable from poverty to pay said costs .

Exceptions Pendente Lite. The 1953 act"' abolishing exceptions
pendente lite provides, "This section shall apply to causes pending
in the trial courts at the time of its approval, . 1. .. '2 The Act. was
approved December 22, 1953.11 It will be noted that the resolution
adopting the rules of practice and procedure, which provide in Rule
7114 for abolition of exceptions pendente lite, is specific as to the
time at which these rules are to become effective, for at page 441 of
the 1955 Georgia Laws, the legislature provides: "Now, therefore, be
it resolved by the House of Representatives, the Senate concurring,
that the acts of the Supreme Court in adopting and prescribing said
rules themselves as thus adopted by the court, be and the same are
hereby ratified and confirmed, and that said rules shall take effect
January 1, 1954."

The effective date of operation of this statute, the supreme court

110. Capers v. Bal, 211 Ga. 502, 87 S.E.2d 85 (1955).
111. Ga. Laws Nov.-Dec. Sess., p. 440, GA. CODE ANN, § 6-905 (Supp. 1954).
112. Ga. Laws Nov.-Dec. Sess. 1953, p. 453, GA. CODE ANN. § 6-905 (Supp. 1954).
113. Ga. Laws Nov.-Dec. Sess. 1953, p 440, GA. CODE ANN. § 6-905 (Supp. 1954).
114. Ga. Laws Nov.-Dec. Sess. 1953, p. 440, GA. CODE ANN. § 6-905 (Supp. 1954).
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has held, was not until January 1, 1954.115 The court has also held
that this act will not be be given a retrospective operation as to
orders and judgments entered prior to the effective date of this act,
where one of the parties acquired substantial rights.

Tender of the Bill of Exceptions. A landmark in Georgia law
has been established by the supreme court in ruling upon the
question of whether a mere recital in a bill of exceptions to the
effect that the plaintiff comes within the time provided by law, or
a similar language, is sufficient to show affirmatively that the bill of
exceptions was tendered to the judge within the time provided by
law.11 The supreme court held that this is inadequate as a mere con-
clusion; that it must affirmatively appear either by date of tender,
either in the bill of exceptions or the certificate of the trial judge,
or elsewhere in the record, that the bill of exceptions was tendered.
within such time.

Prior to this decision, two irreconcilable lines of decisions had
existed since the early days of the court. In supporting the line to
the contrary,117 the court found that those cases holding that such
language in a bill of exceptions is sufficient when the bill of excep-
tions is certified by the trial judge seems to have been based upon
an erroneous interpretation of Code section 6-1312. This section pro-
vides that a bill of exceptions which is tendered within the time
provided by law will not be dismissed because the judge does not
certify such bill of exceptions within the time provided for tender.118

The case of Castleberry v. Parrish"19 seems to hold that this section,
which was enacted in 1896, changed the law with reference to what
should affirinatively show that the bill of exceptions was tendered
in time. The court, however, stated that this section does not purport
to deal with the tender of a bill of exceptions or with what is
necessary to show affirmatively that the bill of exceptions was ten-
dered within the time provided by law. The Castleberry case,' 20 Moore
v. Kelly & Jones Co.12 1 and all other cases holding to the same effect
were expressly overruled.

The bill of exceptions in issue, which was certified on September
15, complained of a judgment rendered on July the 27th. Other than
an unsigned, handwritten notation on the cover of the bill, which

115. Williams v. Blanton, 211 Ga. 491, 86 S.E.2d 504 (1955).
116. Capers v. Ball, 211 Ga. 502, 87 S.E.2d 85 (1955).
117. Id. at 504, 87 S.E.2d at 87 and cases cited therein.
118. Ibid.
119. 135Ga. 527,69S.E. 817 (1910).
120. Ibid.
121. 109 Ga. 798, 35 S.E. 168 (1900).
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notation the court refused to consider, the plaintiff in error relied
solely upon the recital in the bill to overcome the presumption that
it was tendered on the same day it was certified by the judge. The
following language was insufficient:

"Now, within the time provided by law, comes John D.
Capers as Executor of the will of Grace Wilson, as plaintiff
in error . . . and tenders this his bill of exceptions, etc."1122

Therefore the writ of error was dismissed as not within the juris-
diction of the court.

The court held further, that the ruling made in this case would
not affect the 1946 amendment to Code section 6-806123 as that
amendment does not in any way affect the force and effect of a cer-
tificate, but simply gives to what formerly would have been held a
void certificate, because not in proper form, the force and effect of a
certificate in the form set out in the act.

In compliance with the provision of the Code section 124 stating
that it should apply in all cases not specifically excepted, the court
of appeals has held that the provision as to the time within which
a bill of exceptions must be filed in the superior court 125 applies
to the Municipal Court of Columbus. Thus, where the bill of excep-
tions was not filed in this court within 30 days the court was "without
jurisdiction to try the case.1 26

Certification of Bill of Exceptions. Although a writ of mandamus
will lie to compel certification of a bill of exceptions where such
certification has been refused by the trial court, the petition for
mandamus will be dismissed in a case where the trial court has made
an order vacating all previous restraining orders, and then, during
the same term, vacated such order, for there was then no ruling made
by the court to which exception could be taken; 127 and it is equally
true that the writ of mandamus will not lie to compel certification
where the bill of exceptions is so defective for want of a proper assign-
ment of error and a proper brief of evidence as to require its dis-
missal in case it should be certified. 128

On a writ of error from the Civil Court of Fulton County, 1 29 where
the bill of exceptions recited that it was "tendered within the time
provided by law and within 20 days from date of judgment," 130 and

122. Capers v. Ball, supra, note 116.
123. Ga. Laws 1889, p. 114; Ga. Laws 1946, p. 726.
124. Ga. Laws Nov.-Dec. Sess. 1953, p. 279, GA. CODE ANN. § 6-902 (Supp. 1954).
125. Ibid.
126. Stewart v. Strickland Motors, 91 Ga. App. 609, 86 S.E.2d 636 (1955).
127. Orr v. Moore, 211 Ga. 413, 86 S.E.2d 219 (1955).
128. Daniel v. Boykin, 211 Ga. 43, 84 S.E.2d 48 (1954).
129. Tingle v. Kelly, 90 Ga. App. 496, 83 S.E.2d 212 (1954).
130. Id. at 497, 83 S.E.2d at 214.
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where the certificate of the trial judge recites "that it was tendered
to him on January 29,"'131 which was more than 15 days after the
date of judgment complained of, and the certificate is dated January
26, the numeral 6 in 26 being entered in ink over a typewritten
number 9, and there is also an entry, "Tendered, 1/26/54, A.L.H.,"'132

appearing to the left of the certificate and in the margin of the page,
but the initials appear to be noticeably different from those in the
signature of the trial judge, the court of appeals held that the bill
was contradictory and inconclusive and did not show that the bill
was presented within 15 days after judgment, as is required to give
the court jurisdiction of the writ.

The Brief. While the legislature in 1953 attempted to lessen
the appellate lawyer's burdens by providing for the use of a steno-
graphic report as a brief of evidence 33 and thereby modified the
former rigid rule requiring that all the material evidence be reduced
to narrative form, the legislature did not thereby transfer the burden
of separating the material from the immaterial evidence. During
this survey period, the courts refused to consider many cases because
of an attorney's failure to make a bona fide attempt to comply with
the requirements of Code section 70-305, 6-802, and 70-312, regulating
the form for briefs of evidence required on motions for new trial. 3 4

These sections provide that a stenographic report "with immaterial
questions and answers and parts thereof stricken, ... "135 may be
used, in place of a brief of evidence; however the courts held that a
failure to so delete these immaterial portions of the report will vitiate
the brief in its entirety and any grounds which require a reference
to the evidence cannot then be considered.

One of the more interesting cases on this point was that of
Satterwhite v. Mansfield136 in which the attorney for plaintiff in
error contended in his rehearing that he had presented a properly
deleted stenographic report to the trial judge who had ordered that the
testimony of seven witnesses be reentered on the report and had made
a statement to the effect that counsel should "just send it all up."
The court of appeals, however, found that the trial judge's written
order pertained only to the testimony of the seven named witnesses,

131. Ibid.
132. Ibid.
133. Ga. Laws Nov.-Dec. Sess. 1953, p. 440, GA. CODE ANN. § 70-305 (Supp. 1954).
134. Satterwhite v. Mansfield, 91 Ga. App. 450, 85 S.E.2d 802 (1955) ; McDonald

v. Fletcher, 211 Ga. 406, 86 S.E.2d 215 (1915) ; Bennett Lumber Co. v. Alex-
ander, 211 Ga. 402, 86 S.E.2d 222 (1955) ; Mullinaux v. Gilbreath, 91 Ga. App.
511, 86 S.E.2d 347 (1955); Le v. Baugh, 21 lGa. 525, 87 S.E.2d 69 (1955).

135. GA. CODE § 70-305 (1933).
136. 91 Ga. App. 450, 85 S.E.2d 802 (1955).
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and further stated: "Certainly this could not reasonably be construed
to mean that, contrary to well-established law, counsel should include"
extraneous matter.13 7

-Relationship Between Appellate Courts. Two cases produced an
interesting constitutional interpretation when transferred to the su-
preme court by reason of an equal division of the court of appeals.
These attempts to confer jurisdiction upon the supreme court were
made under the following provision of the 1945 Constitution. "The
Supreme Court shall have jurisdiction of and shall decide cases trans-
ferred to it by the Court of Appeals because of an equal division
between the judges of that court sitting as a body for the determi-
nation of cases.''138

In the first of these two cases, Atlantic Coast Line R. Co. v. God-
ard,13 9 the court of appeals stated that they had not attempted to
decide any issues other than those of the general grounds upon which
they were divided, because if a special ground should require a reversal
they would still be unable to instruct the trial court as to the law on
the controlling issues. The supreme court, however, interpreted the
above constitutional provision as applicable only where the court of
appeals was equally divided on all the questions requiring an affirma-
ance or reversal of the judgment of the trial court.

In a later case 140 the court of appeals again attempted to transfer
jurisdiction after endeavoring only to decide the questions involv-
ing general demurrer and the general grounds, the latter of which
divided the court. The supreme court held here also that they were
without jurisdiction. Since the court of appeals had made no effort
to decide the questions raised by special demurrer and in the special
grounds, the full bench decision of the Godard case would control.
Both cases were returned to the court of appeals.

137. Id. at 453, 85 S.E.2d at 804.
138. GA. CONST., art 6, § 2, 4, GA. CODE ANN. § 2-3704 (1948 Rev.).
139. Atlantic Coast Line R. Co. v. Goddard, 211 Ga. 41, 83 S.E.2d 591 (1954).
140. Atlantic Coast Line R. Co. v. Clinard, 211 Ga. 340, 86 S.E.2d I (1955).


