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The stability of the law of personal property and sales is once
again emphasized by a study of the cases decided in the last year. The
endless variety of facts in those cases merely serves to emphasize the
lack of variety-or need of it-in the legal principles controlling those
cases.

PERSONAL PROPERTY

Title. That a thief can pass no title is so well accepted that no
authority was cited in Jones v. Liberty Mutual Fire Insurance Co.,
In this trover action a verdict for the plaintiff was demanded where
the evidence disclosed positive title and right of possession in plain-
tiff, and only actual possession, originating in theft, in the defendant.

A simple jury determination of gift or no gift is the heart of Hise v.
Morgan2 which was a trover action wherein the defendant alleged him-
self to be donee of a gift of an automobile by the plaintiff.

One case in this general area, involving the application of simple
principles in an unusual setting, produced a decision which may lead
to some confusion.3 The plaintiff, a judgment creditor of Elmo Mann,
brought a bill for receiver against Mann, his wife, and their bank
seeking to subject to receivership funds deposited in the bank in the
name of the wife but with the right in Mann to withdraw. The bank
was subsequently dismissed as a party. The supreme court, all justices
concurring, affirmed a dismissal of the bill, holding: (a) funds so
deposited are "partnership funds" of a husband and wife; (b) "the
interest of a partner in partnership assets may be reached by process
of garnishment" citing Georgia Code Section 75-315, in part; and
(c) therefore plaintiff had an adequate remedy at law.
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1. 90 Ga. App. 667, 83 S.E.2d 837 (1954).
2. 91 Ga. App. 555, 86 S.E.2d 374 (1955).
3. Reeves Jr. v. Mann, 211 Ga. 100, 84 S.E.2d 200 (1954).
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This decision, which failed specifically to quote the additional
words in the Code section "served on the firm," may create some mis-
understanding and may leave certain questions open to dispute. If the
decision simply means that the adequate remedy at law described is
the service of summons of garnishment on the Manns as partners, no
difficulty in interpretation should be encountered, for pursuant to
such summons the Manns would have the duty of removing the mon-
ies from the depository bank and answering them into court. If on
the other hand the case creates the illusion that such summons of
garnishment may legally be served on the bank as a depository, then
the decision leaves unanswered such questions as these:

(1) Has the decision by interpretation removed the words "served
on the firm" from the Code section?

(2) Is the decision authority for a creditor legally to garnish funds
owed co-owners of property where either has the right to withdrawal
of the same but where the debt owed the garnishing creditor is owed
solely by one of such co-owners and the garnishee does not know in
which co-owner actual title is?

(3) May banks and other stakeholders rely upon this opinion as a
protection to themselves in answering such sums into court where true
ownership of the funds is unknown to them?

(4) Will a deposit of this nature, or other commingling of joint
funds where either party has a right of dominion, preclude a subse-
quent adjudication between those parties as to actual title to the
funds?

Conversion. Whether or not the subletting to a specialist of a por-
tion of a repair job to an automobile was a conversion was the principle
issue in Wood v. Frank Graham Co., 4 a trover action. Since such a
subletting was found to be customary in the trades it was admissible
to show no conversion and was held sufficient to support a verdict
for the defendant.

SALES

Warranties. The evidence was found to disclose at most a limited
express warranty in American Cyanamid Co. v. Sawan, Inc.5 where
plaintiff purchased from defendant a fumigant to be used in treating
seed, relying upon statements contained in certain of defendant's sales
bulletins. Since the plaintiff's loss was occasioned by a use of the
fumigant not covered by the limited warranty, a verdict and judg-
ment for the plaintiff was reversed.

4. 91 Ga. App. 621, 86 S.E.2d 691 (1955).
5. 91 Ga. App. 760, 87 S.E.2d 161 (1955).
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In Morris v. Jeff Davis Motors, Inc.6 the court of appeals repeats

two cardinal rules: (a) a seller may, in the sale of personalty, expressly

decline to make any warranty, express or implied; (b) an offended

purchaser may not affirm the contract (instead of rescinding for fraud)

and successfully complain of false representations of the seller where

the contract of sale contains a statement expressly negativing any

warranty.

Fraud in the Inducement. Yet an express negativing of the exist-

ence of any agreement outside the written sales contract is of no avail

against a buyer who claims actual fraud in the inducement of the sale

and who properly and promptly seeks to rescind and tenders back the

article. An allegation by a buyer that the seller's agent represented

that the article sold would meet certain standards, knowing the repre-

sentation to be false, supported a defense of rescission to a foreclosure

proceeding.
7

That recision must be evidenced by a tender back of the article

sold promptly upon learning of the fraud is elementary. A defendant

buyer under conditional sales contract thus lost any defense he might

have had in recision by continuing to live under the contract after

discovering such defects. His omission amounted to a waiver of his

defense.8

Remedies. An election by a dissatisfied buyer to waive the sales

contract and sue in fraud and deceit may disclose insurmountable ob-

stacles to recovery. In Williams v. Guerry9 the plaintiff's complaint

was grounded in the assertion by the seller that the cotton sold was

not subject to mortgage when in fact it was. The petition failed posi-

tively to show, however, that the mortgage was enforceable as against

the plaintiff and thus failed to allege loss to the plaintiff. The court

of appeals therefore reversed the lower court's overruling of the de-

fendant's general demurrer.

An action in quasi contract for money had and received resulted

from an unconsummated sales contract wherein the buyer had made

a down-payment but the seller subsequently failed to deliver the

article. 10 This was held to be a proper remedy to recover the down-

payment and the seller was held not entitled to require full payment

several days before delivery date where the contract called for a

cash sale and thus payment simultaneously with delivery.

6. 91 Ga. App. 717, 87 S.E.2d 119 (1955).
7. The Warren Co. v. Starling, 91 Ga. App. 235, 85 S.E.2d 504 (1954).
8. R. K. Haskew & Co. v. Garrison, 91 Ga. App. 151, 85 S.E.2d 69 (1954).
9. 90 Ga. App. 650, 83 S.E.2d 830 (1954).

10. John A. Pope Motor Co. v. Roberts, 91 Ga. App. 828, 87 S.E.2d 233 (1955).
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MERCER LAW REVIEW

The case of Tribble v. Cotton Producers Association1' again em-
phasizes the duty of a dissatisfied buyer to act on his rights promptly.
The defendant buyer had ordered an entire quantity of corn from the
plaintiff seller. A portion of the corn was delivered, accepted, paid
for and used. The defendant then refused to accept delivery of a sec-
ond portion claiming the first was inferior in quality. This was held
to be no defense to a suit on the sales agreement though the defend-
ant would have had the right to refuse the second delivery if it in
fact proved inferior.

Damages. In D'Englere v. Lander Motors, Inc.12 the plaintiff buyer
brought suit against its seller for breach of warranty of title to a truck
sold, where there developed a prior mortgage on the truck and the
prior mortgagee's rights were enforced in foreclosure. The buyer hav-
ing purchased the truck for resale, it was held entitled to the cost
of repairs made for the purpose of resale prior to its loss of the truck.
The buyer was also entitled to recover its costs and legal expenses in
attempting to protect its title against the claims of the prior mortgagee.

Miscellany. That the courts will look beyond the terms of a written
sales contract to investigate the issue of usury or bona fide time price
differential is made plain in Jackson v. Commercial Credit Corp.13

The court clearly recognized the right of a seller to fix a time price
at a much higher figure than his cash price, and the right of a
credit company to buy and enforce such a contract even where it was
knowingly so made to induce the credit company to buy. But where the
seller's customer complains of an agreement, alleging that the credit
company was in fact lending money and taking the contract for secur-
ity, then the courts will investigate all the evidence surrounding the
agreement, and the contract alone will not necessarily control.

The right of a garnishee owed monies by a defendant to exercise its
lien and right of set-off against funds of the defendant in his posses-
sion has been carefully and emphatically reaffirmed. Further, such
garnishee may exercise his right of set-off at any time from the time
of service of the summons up to the time of filing answer.' 4 And if
the defendant is a non-resident the garnishee may so set off even
though the debt has not matured.15

11. 92 Ga. App. 39, 87 S.E.2d 423 (1955).
12. 90 Ga. App. 879, 84 S.E.2d 460 (1954).
13. 90 Ga. App. 352, 83 S.E.2d 76 (1954).
14. W. C. Caye & Co. v. Milledgeville Banking Co.., 91 Ga. App. 664, 86 S.E.2d

717 (1955).
15. Leavin v. First National Bank of Atlanta, 91 Ga. App. 873, 87 S.E.2d 360 (1955).

[Vol. 7
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STATUTES

Personal Property. The General Assembly at its 1955 regular session
enacted a law providing a method of making gifts of securities to
minors. 6 "Security" is broadly defined in the act to include "any
note, stock, bond, debenture, evidence of indebtedness, collateral trust
certificate, transferable share, voting trust certificate, certificate of
deposit for a security or any interest or instrument commonly known as
as a security" and any interest in or right to the foregoing. The method
of making the gift is by transfer to a person in specifically desig-
nated classes "as custodian for _, a minor,
under the laws of Georgia." But it is specifically stated in the act
that the method therein provided shall not be the exclusive method
of making gifts of securities to minors.

The "custodian" may be the donor in the instance of a gift of
securities in "registered form" (terms of the security specify a person
entitled to it or the rights under it, and transfer is registered
on transfer books maintained by the issuer) but not if the securities
are in "bearer form." The custodian is given extremely broad powers
to handle and deal in the securities without prior approval of a court,
restriction by the statutes relating to permissible investments of fidu-
ciaries, or interference by the minor's guardian, although it appears
that he is restricted to investments in "securities." A guardian of prop-
erty or person may be the "custodian," however, and in such event will
receive compensation for his services as if the property held as "cus-
todian" were held in his capacity as guardian.

The gift is irrevocable if made under the provisions of the act.
The custodian, as such, receives no compensation, but is reimbursed
out of the property for reasonable expenses. Provision is made for
appointment of a successor custodian, but the donor apparently has
no power to designate such successor. The act applies only to inter
vivos gifts.

Sales. The legislature also passed an act to regulate the sale of
funeral merchandise and services on a prepayment or installment
plan.17 The act governs any person, firm or corporation which does
not deliver funeral merchandise or perform funeral services which
it sells within ten days after the date of such sale.

The seller must deposit 85 percent of all sums received from the
purchaser to the join credit of the seller and purchaser in a trust com-
pany or bank authorized to do trust business, until a sum equal to

16. Ga. Laws Jan.-Feb. Sess. 1955, p. 592.
17. Ga. Laws Jan.-Feb. Sess. 1955, p. 739.
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MERCER LAW REVIEW

the seller's cost is deposited. Upon satisfactory proof of the delivery
of the merchandise or performance of the service being given to the
bank, the funds in trust shall be paid over to the seller.

The State Superintendent of Banks is charged with the administra-
tion of the act.

Th act expressly does not change or repeal sections of the Code of
Georgia of 1933 dealing with life insurance companies and prohibiting
their association with suppliers of funeral merchandise and services.

Miscellaneous. Two other laws were enacted which have a bearing
on the law in this general area, although they might more properly
be treated under the subjects of Trusts and Administration of Estates.
The amount which a bank is authorized to pay from an intestate dece-
dent's account to certain of the decedent's heirs was raised from $600-
to $1,000,18 and unlimited powers of sale contained in instruments
other than those securing debts now authorize the donee of the
power or his successor to sell at private sale with or without advertise-
ment and on such terms as the donee deems advisable, with or without
applying for leave to sell from any court.19

18. Ga. Laws Jan.-Feb. Sess. 1955, p. 202.
19. Ga. Laws Jan.-Feb. Sess. 1955, p. 430.


