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By JAMES B. O'CONNOR*

The constantly changing factual situations which confront modern
courts call for the reapplication and expansion of equitable doctrines
which one would normally assume are not longer open as to meaning
and application. It is in this sphere that the cases sounding in equity
decided in the year under consideration have special significance.
No true mutations in the decisions may be found, although the
existence of healthy evolutionary growth is manifest. Only those
cases treating equity questions as such are diagrammed in this dis-
cussion. The general outline used by Professor McClintock and others
is used as a handy breakdown of this year's decisions.

SPECIFIC PERFORMANCE

In Payne v. Jones' a wife's executrix sought to partition certain
land which the wife had purportedly contracted to sell to her husband
at a time when an order of a superior court was required by statute
in order to validate such a contract. In denying defendant husband's
application for specific performance of the contract, the appellate
court held that to enforce the contract would contravene the policy
of the law and that repeal of the statute requiring court sanction of
such contracts did not change existing rights. A further rebuff was
accorded the husband in the same case by rulings that the wife's execu-
trix did not have to offer restitution in order to obtain relief and
that there was insufficient showing that the contract was fair, just,
and equitable and one that in good conscience should be performed,
even had it been otherwise authorized.

Lack of proper proof was responsible for the failure of two cases
seeking specific performance. In Harper v. Hudson2 a daughter sought
to enforce an alleged parole gift of land from her deceased parent.
Applying the rule that parole agreements, in such cases, must be
proved so clearly, strongly, and satisfactorily as to leave no reason-
able doubt regarding the contract, relief was denied because the
evidence did not sufficiently identify the property involved. The
parent had told the daughter that he had something like 700 acres
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1. 211 Ga. 322, 86 S.E.2d 3 (1955).
2. 210 Ga. 751, 82 S.E.2d 854 (1954).
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down there and for her to take the lower part of it. The particular
property was not even identified by name at the time of the gift.

The other decision3 was prompted by a suit to enforce an alleged
contract to purchase land at a public sale and to obtain a money
judgment for the balance of the purchase price which was unpaid.
Plaintiff, the vendor, relied for his proof upon certain memoranda
prepared at the sale which he contended avoided the objection that
the contract was not in writing. The memoranda, which were signed
by the purchaser only, identified the property and the purchaser,
but did not list the vendor. Holding that the writings were too indefi-
nite to decree specific performance and that no mutuality existed, the
requirements for equitable sanction of such writings were listed by
the court as follows: (1) The buyer and seller must be identified;
(2) The subject matter of the sale must be described; and (3) The

consideration must be named.

PARTITION

The statute4 permitting a court to place a time limit on the filing
of interventions was interpreted in Pope v. Pope.5 The trial court
had allowed the filing of interventions after a time limit had been
set. In upholding the decision of the lower court, the supreme court
ruled that the mandatory wording of the statute required a court
of equity to have assets in its hands for administration before such
an order would be effective. Since the lower court was lacking assets
for distribution at the time of the order, it did not bar subsequent
interventions.

RESTRICTIONS ON USE OF PROPERTY

An interesting decision 6 construed the right of taxpayers and citi-
zens to control the uses to which a public park may be put. Plaintiffs
were owners of land adjacent to a park which had been dedicated to
public use. They sought to enjoin the municipality in which the
park was located and its Park Board from leasing a portion of the
park to a railway company and the Lions Club for the operation
of a miniature railroad for profit. With one justice concurring specially
and two justices dissenting, a majority; of the court held that such
a lease was inconsistent with the dedicated uses of the park and was
ultra vires. Further, plaintiffs would suffer injury and damage not

3. Pierce v. Rush, 210 Ga. 718, 82 S.E.2d 649 (1954).
4. Ga. Laws 1939, p. 344, GA. CODE ANN. § 37-410 (Supp. 1951).
5. 211 Ga. 74, 84 S.E.2d 43 (1954).
6. Norton v. Gainesville, 211 Ga. 387, 86 S.E.2d 234 (1955).
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common to the general public, and they have such special damage
that equity may intervene on their behalf. Noise and disturbance
incident to the operation of the miniature railroad would cause plain-
tiffs inconvenience not suffered by the public at large.

A more normal situation was presented by an action T which sought
to prevent a defendant from building two structures upon a plot of
land with 90 feet of frontage in the teeth of a restrictive covenant
prohibiting the erection of more than one building on a plot having
less than 60 feet of frontage. No delay was experienced by the court
in condemning the proposed construction as a flagrant violation of
'the restrictive covenant.

Relief was granted in a similar case in construing a restrictive cov-
enant from common grantors of the parties litigant. The defendant
proposed to erect a filling station on land burdened with this restric-
tion: "No commercial buildings to be erected thereon, same conveyed
for residential purposes." The defendant made a noble attempt to
justify his breach of the covenant by showing that the land would
be more valuable and would yield more taxes to the government, if
the station were permitted.

Relief was denied in two cases treating the subject of restrictive
covenants. In Chisen v. Sampeck9 a petition was stricken on demurrer
for multifariousness in joining an action ex contractu with an action
ex delicto. Count one of the petition alleged a breach of a restrictive
covenant, while count two was based on the defendant's acts in cre-
ating and maintaining a nuisance of a continuing nature. The same
facts, namely, that the defendant had opened a business in his residence,
were relied upon to support both counts. The petition was multi-
farious since a breach of the covenant sounded in contract while the
nuisance theory sounded in tort, and no other allegation (i.e., insol-
vency or non-residence) justified such improper joinder.

The rule that proof to justify enforcement of a restrictive covenant
by implication must be established clearly and beyond reasonable
doubt was reiterated in McKee v. Hubert.l0 No express covenant as
contended could be shown, and plaintiff relied upon restrictions writ-
'.en on a plat. Unfortunately, the plat was not referred to with defi-
niteness in defendant's chain of title, and the restrictions were totally
absent from any deed in the chain.

7. Mitchell v. Denson, 211 Ga. 345, 86 S.E.2d 101 (1955).
8. Cawthon v. Anderson, 211 Ga. 77, 84 S.E.2d 66 (1954).
9. 211 Ga. 382, 86 S.E.2d 210 (1955).

10. 211 Ga. 329, 85 S.E.2d 757 (1955).
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RECISION AND CANCELLATION OF INSTRUMENTS

Two decisions considered certain aspects of fraud upon a petition
seeking to cancel a deed. In Bucher v. Christopher"1 a grantor sought
to cancel a deed absolte on its face by showing that the sole consid-
eration for the deed was the grantee's promise to support for life a
third party. It was alleged that the grantee acted fraudulently and'
for the purpose of securing the signature of the grantor on the deed,
never intending to comply with the agreement regarding support.
The court agreed that this was inceptive fraud justifying cancellation.

Fuller v. Fuller12 was a suit by the administratrix of a deceased
grantor for cancellation of two security deeds which had been made
to the grantor's brother for the purpose of defrauding certain credi-
tors. The deeds had never been delivered (although recorded) and

possession had not been given to the grantee. The defendant at-
tempted to defeat cancellation by imposing the doctrine of unclean

hands. It was held that the lack of delivery of the deeds and the
absence of possession in the grantee caused the grantor to fall short
of his fraudulent purpose, and since no wrong was actually done to
the creditors, the grantee will not be heard to complain. Aside from
this, lack of delivery alone would justify cancellation without any
suggestion of fraud.

Malcom v. Webb,1 3 in its fourth appearance in the supreme court, 14

proved interesting and, perhaps, final. Private citizens and taxpayers.
sought to cancel a contract for sale of timber by the governing body
of a county. It was shown that the contract was let by county officials,.
who had notice of higher and better bids which had been properly
submitted. The court held that plaintiffs had sufficient interest to
maintain the suit. Nor were plaintiffs estopped in bringing suit by
a prior unsuccessful attempt by the guilty county officials to cancel
the contract. The doctrine that equity will not permit a party to

profit by his own wrong would have prevented the raising of this
issue in the prior suit, and thus cannot work an estoppel on plaintiffs.

A lack of material allegations was responsible for the sustaining of
a general demurrer in Prosser v. Brooks.1 5 Cancellation was desired
of a deed for the noncompliance of the purchaser to pay an additional
$1,500.00 within 30 days of the execution of the deed, or, in lieu

11. 211 Ga. 317, 85 S.E.2d 760 (1955).
12. 211 Ga. 201, 84 S.E.2d 665 (1954).
13. 211 Ga. 449, 86 S.E.2d 489 (1955).
14. Malcom v. Aldredge, 208 Ga. 297, 66 S.E.2d 750 (1951); Malcom v. Fulton

County, 209 Ga. 392, 73 S.E.2d 173 (1952); Malcom v. Webb, 209 Ga. 735, 75,
S.E.2d 801 (1935).

15. 210 Ga. 763, 82 S.E.2d 700 (1954).
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thereof, to convey certain land to the vendor. The court held that
in the absence of allegations of fraud, some other ground for equitable
interference would have to be shown. The plaintiff had tried to
accomplish this by alleging insolvency, but the court held this alle-
gation to be of no consequence since the petition showed on its
face that defendant held title to land worth the amount plaintiff was
entitled to recover, it not being alleged that title to the land was
incumbered in any other way.

A land registration certificate obtained in Fulton County was set
aside by a widow in a proceeding in DeKalb County. 16 The widow
alleged that fraud had been perpetrated by defendant in failing to
give her notice as required by law and in failing to disclose known
facts about her title to the land. Aside from any question of actual
fraud, the court stated that defendant's affirmation of facts which
are not known to be true constitutes such fraud as would justify
:cancellation of the registration certificate.

As against general demurrer, it was ruled in two cases that a deed
of gift by an insolvent debtor to his wife for the purpose of hinder-
ing and delaying creditors' 7 and that a deed executed by a person
with mental incapacity to contractis could each be set aside.

RECEIVERS

Adams v. McGehee' 9 is a noteworthy case in which a physician
instituted an equitable proceeding against his wayward receptionist.
It was alleged that she had misappropriated some $10,000.00 of moneys
belonging to the doctor and paid to her by his clients. In an amend-
ment by the petitioner, the receptionist's husband and a third party
were made parties defendant, guilty knowledge being claimed against
them. The trial court granted a temporary restraining order prohibit-
iting the withdrawal of funds from a joint bank account of wife
and husband and preventing them from disposing of certain property.
Further, the bank in which they had safety deposits was enjoined
from permitting access thereto by defendants. It was alleged by the
doctor that the funds could be traced. A receiver was also appointed
to take charge of defendants' assets. Holding that the trial court acted
properly in the measures taken, the appellate court found the recep-
tionist to be a trustee ex malificio, and her husband and the third

16. Boroughs v. Belcher, 211 Ga. 273, 85 S.E.2d 422 (1955).
17. Farmers & Merchants Bank v. Gibson, 211 Ga. 270, 85 S.E.2d 513 (1955).
18. Green v. Weems, 211 Ga. 468, 86 S.E.2d 503 (1955).
19. 211 Ga. 498, 86 S.E.2d 525 (1955).
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party who purchased certain property from defendants with notice
to be equally accountable. The injunctions and the appointment of
a receiver were proper measures in dealing with the trust property.

"ENJOINING ACTIONS AT LAW

In Walton v. Johnson20 a suit was instituted to enjoin the prose-
cution of a trover action by a transferee of stock. The transferor
alleged that the stock was transferred merely to secure a debt upon
which a balance was still due and he desired a judgment for such
balance. The court found that the transferor could not be afforded
full justice in the trover suit since he would not be able to recover
over a judgment for his claim in contract in the trover (tort) action;
hence, it was permissible for equity to enjoin the legal action. Thus,
a multiplicity of suits would be avoided and the rights of the parties
fully adjudicated in a single proceeding.

Utilizing the principal that equity will not interfere with the
regular administration of estates, except where there is danger of
loss or injury to his interests, an heir was not permitted to prevent
an administratrix from removing money from a named bank, such
heir being amply protected by the fiduciary bond of the administra-
trix.21 Where law and equity have concurrent jurisdiction, the first
assuming jurisdiction shall retain it unless good reasons for equit-
able interference exists.

SUITS TO ENJOIN SPECIAL PROCEEDINGS

The facts in Patterson v. Boyd 22 were that a county board of edu-
tion, for political reasons, changed a previously approved distribu-
tion of schools in the county. There was no geographical or other
advantage in the new plan as compared to proven advantages of
the disapproved plan. After pointing out that citizens and taxpayers
had a full and complete remedy by appeal under Georgia Code sec-

tion 32-414 (1933) to the county board of education sitting as a
court from which a further appeal was possible to the state board
of education, the court held that the action of the county board
in this case was not void, but merely voidable, and that equity will
not assume jurisdiction in view of the adequate and complete remedy
by law. Three justices dissented.

In a suit similar to Patterson v. Boyd, supra, citizens and taxpayers

20. 211 Ga. 12, 83 S.E.2d 673 (1954).
21. Gill v. Gill, 211 Ga. 567, 87 S.E.2d 389 (1955).
22. 211 Ga. 679, 87 S.E.2d 861 (1955).
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sought to prevent a county board of education from the consolida-
tion of the high school grades of one school with 12 grades with the
high school grades of another school, without also combining the
elementary grades of such schools.23 In this case, a majority of the
court under the authority of Irwin v. Crawford, 210 Ga. 222, 78 S.E.2d
609 (1953) held the action of the county board unlawful and subject
to injunction at the instance of plaintiffs. Three justices dissented
and would have overruled the Irwin case on the theory that power to
consolidate schools embraces power to consolidate any parts of schools.

An attempt to enjoin the use of convicts by a county as equipment
operators, utility workers and a prison camp clerk proved futile, the
supreme court ruling that statutory authority24 to utilize convicts
for the purpose of constructing and maintaining roads by a county
existed as well as the authority to utilize them for any necessary
work in or about its public-works camps.25 This suit, too, was at the
instance of citizens and taxpayers.

ENJOINING PROSECUTIONS UNDER INVALID ORDINANCE

Plaintiffs brought an action under the Declaratory Judgment Act 28

to enjoin city officials from prosecuting them under an ordinance
requiring a person who solicits membership in any organization which
requires the payment of dues by its members to pay a license fee for
each member secured.27 The plaintiffs had been arrested as violators
of the ordinance and charges were pending against them before the
mayor and council. Affirming the principle that equity generally
takes no part in the administration of criminal law, the court refused
to invoke the Declaratory Judgment Act to enjoin the prosecution
of plaintiffs and determine the constitutionality of the ordinance.
An adequate remedy is available to plaintiffs since they can raise
the same issues in defense of the pending prosecutions and, if the
ordinance is invalid, they have a complete defense.

INJUNCTION AGAINST TORTS

Actions to enjoin the interference of possession and enjoyment of
land were the most fruitful source of litigation during the survey
period. Injunctions were held proper in cases involving discharge of
surface water,28 crossing over and building fence over an established

23. Hobbs v. Bishop, 210 Ga. 818, 82 S.E.2d 839 (1954).
24. Ga. Laws 1943, p. 971; GA. CODE § 77-201 et. seq. (1933).
25. Newman v. Aldredge, 210 Ga. 765, 82 S.E.2d 823 (1954).
26. Ga. Code § 110-1101, et seq. (1933).
27. Staub v. Mayor of Baxley, 211 Ga. 1, 83 S.E.2d 606 (1954).
28. Levin v. Myers, 211 Ga. 474, 86 S.E.2d 283 (1955).
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boundary line,29 and the cutting of timber illegally. 30 In other decisions,
injunctions were denied on various grounds. Thus, a son with a life
remainder interest, with remainder over to son's children, could not
be enjoined from taking possession by his brother who had no present
or future interest in the property.31 And where plaintiff relies on
the insolvency of the defendant and irreparable nature of the injury
to restrain the tearing down of a building, but fails to prove either,
it is proper to refuse a temporary injunction. 32 If a plaintiff does not
allege possession but instead relies on muniments of title to establish
her right to enjoin a trespass, it is mandatory for the trial court to
sustain a general demurrer if the muniments of title fail to prove
ownership of land by plaintiff.33

In a suit to enjoin the obstruction of a public way, a pleader was
caught in his own snarl of alternative expressions and found himself
out of court.3 4 In describing a cattle gap which was alleged to be
especially injurious to plaintiff, the following wording was used:
... Said obstruction, if allowed to commence and remain, will

prevent or hinder or interfere with petitioner's access to said O'Bear
tract of land." In the face of the rule that in order to justify an
injunction, a clear prima facie case must be made by the petition and
the allegations must be direct and positive, the petition fell on
demurrer. The phraseology used was held to be uncertain and con-
tradictory within itself since to hinder or interfere with the free use
of a road may or may not be a nuisance depending upon the extent
of the hindrance or interference. Some consolation was afforded the
pleader as three justices felt that the allegations were sufficient.

In a suit to enjoin the violation of a zoning restriction, the court
held that plaintiff had not utilized an appeal board set up under a
general zoning act,3 5 which was considered an adequate remedy at
law, and he would not be heard in equity.36

ENFORCEMENT OF EQUITABLE DECREES

A party who sought specific performance of a contract of sale
of realty had judgment rendered against him and he was ordered to

29. Plambeck v. Bailey, 211 Ga. 200, 84 S.E. 2d 572 (1954).
30. Bennett v. Rewis, 211 Ga. 507, 87 S.E.2d 52 (1955).
31. Hogg v. Hogg, 210 Ga. 809, 82 S.E.2d 818 (1954).
32. Shockley v. Garner, 211 Ga. 271, 85 S.E.2d 412 (1955).
33. Southern Union Mutual Insurance Co. v. Mingledorff, 211 Ga. 514, 87 S.E.2d

54 (1955).
34. Overton v. Alford, 210 Ga. 780, 82 S.E.2d 836 (1954).
35. Ga. Laws 1946, p. 191, GA. CODE ANN. § 69-821 (Supp. 1951).
36. Ledbetter v. Callaway, 211 Ga. 607, 87 S.E.2d 317 (1955).
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surrender possession."' His refusal to do so placed him in contempt
of court, the court having jurisdiction of the person and subject
matter.

AUDITOR

The rule that a trial judge's approval of an auditor's report does
not require the submission of issues of fact to a jury if the auditor's
findings of fact are supported by any evidence, was adhered to in
Williams v. Northern States Envelope Company.3 8

EQUITABLE ESTOPPEL

Probably the most provocative decision in equity during the period
under survey is Cobb County Rural Electric Membership Corpora-
tion v. Board of Lights and Water Works of Marietta.39 Probably the
only issue concerning the case upon which unanimity could be reached,
however, is that it has the longest name. This was an action by a
rural electric membership corporation to enjoin a municipality's sub-
sidiary from supplying electric energy to residents of a certain area.
The corporation sought to apply the doctrine of estoppel in pais
against the subsidiary because of both declarations and conduct, upon
which the corporation had relied to its detriment. It was agreed
that, aside from the question of estoppel, both parties were under
no disability which would prevent either from furnishing electricity
to the area in question. The alleged declarations upon which the cor-
poration relied consisted of statements contained in a written agree-
ment drawn up previously between the parties at a time when a
similar controversy had arisen between them with respect to another
area. The statement was that the subsidiary had no intention of ex-
tending its lines into any adjacent area then supplied with electric
energy by the corporation. The conduct which the corporation felt
operated against the subsidiary consisted of a refusal by the subsidiary
upon request of residents in the disputed area to furnish them with
electricity. The reliance of the corporation was to be found in the
negotiation of a very substantial loan from the Reconstruction Finance
Corporation for improvements in the area and the expenditure of
huge sums of money and effort in the area, the corporation expecting
to retire its expenditures by sales of energy in the area. A general
demurrer was sustained at the trial level, and a majority of the court
upheld this decision. After stating that the law does not favor estop-

37. Pearson v. George, 211 Ga. 18, 83 S.E.2d 593 (1954).
38. 210 Ga. 787, 82 S.E.2d 830 (1954).
39. 211 Ga. 535, 87 S.E.2d 80 (1955).
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pels, the court ruled that before the doctrine will be applied, it must
be shown that the party asserting its application acted not on his
own judgment or knowledge, but upon declarations or conduct of the
party sought to be estopped which is intentionally deceptive or grossly
negligent so as to amount to constructive fraud. The court found
the subsidiary guilty of no such conduct. The statement did not bind
the subsidiary since there were no representations regarding the
future intentions of the subsidiary, but merely statements of its then
intentions, upon which the corporation had no right to rely. Nor did
the failure to furnish energy when requested constitute an estoppel since
the record is void of any suggestion that such refusal was made for
the deceptive purpose of misleading the corporation. Thus, the cor-
poration acted on its own knowledge and judgment, and, being aware
of the subsidiary's right to supply the area, had no business to rely
on such conduct to its detriment. Two dissenting justices would have
given a more liberal application of the doctrine of equitable estoppel.
They felt that inaction, coupled with a lapse of time, may render it
just for the public to be required to forego some particular proprie-
tary power. Each side of the controversy has authority to support its
argument. Undoubtedly the majority felt that competition in the field
of public utilities ought to be encouraged and fostered by the courts.
At the same time, it is doubtful whether the corporation would have
gone to such expense had it not been for the conduct of the subsid-
iary. A very convincing dissenting opinion is of record in the case,
with equally convincing authority from other jurisdictions. In speak-
ing of the doctrine of estoppel in pais, the dissent states: "It can-
not, however, in the nature of things be subjected to fixed and settled
rules of universal application like legal estoppels or be limited by
a technical formula, but it is entitled to a fair and liberal applica-
tion like other equitable doctrines that are admitted to suppress
fraud and promote honesty and fair dealing." 40

MISCELLANEOUS

A few decisions do not fall into the topical analysis and they are
discussed separately.

Esso Standard Oil Co. v. Moore41 held that an unsecured creditor
was not entitled to an injunction against tenants of non-resident
debtors enjoining them from paying rent to such debtors where the
creditor is proceedig in personam and no personal service has been

40. Cobb County Rural Electric Membership Corp. v. Board of Lights and Water
Works, supra at p. 542, 87 S.E.2d at 84.

41. 211 Ga. 687, 87 S.E.2d 854 (1955).
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had upon the non-residents. The mere statement of the case shows
its simplicity, but the incidence of similar cases year after year indi-
cates that the reminder may be helpful for posterity.

Where it was shown that an insured had done all that was re-
quired of him under the terms of a policy to effect a change in the
beneficiary and only the ministerial act of entering the change of
record by the insurer remained to be done, equity will compare the
equities of the claimants and award the proceeds in line with the in-
sured's intentions regarding as done what ought to be done.42 The
insurer had paid the proceeds into court for disposition, and the con-
test was solely between adverse claimants.

In some cases decided during the survey period, the principles
under consideration did not justify treatment in the topic of equity
although some principal of equity was to some extent involved.

42. Faircloth v. Coleman, 211 Ga. 356, 86 S.E.2d 107 (1955).


