
DOMESTIC RELATIONS

By JULE B. GREENE*

Most of the domestic relations decisions rendered during the survey
period are based on well-established principles of law. Consequently,
only a few of the more interesting cases will be noted in this paper.
First, a brief analysis of two laws enacted by the General Assembly
in its January-February session will be given.

STATUTES

Act. No. 3911 authorizes either the husband or the wife to reopen
an award of periodic permanent alimony payments by petitioning for
the same in the county where the original judgment was granted.
The only issue which may be properly raised is whether there has
been such a change in the income and financial status of the husband
that a modification and revision of the alimony award is warranted.
Evidence of the income and financial status of the wife, however, is
admissible on the trial. Where the husband initiates the proceeding,
the court is permitted to require him to pay the reasonable expenses
of litigation incurred by the wife. At least two years must elapse
between the filing of petitions under the act.

Act. No. 1062 amends section 10 of the Vital Statistics Act of 1945,
as amendedA to provide that the residence of adoptive parents may,
at their option, be inserted on the substitute birth certificate author-
ized by the 1945 act in lieu of the actual birth place of the adopted
person.

DECISIONS

Perhaps the most important decision of the past year is Wheeler v.
Howard.4 The supreme court on a certified question from the court
of appeals, ruled that in as much as parental consent to the adoption
of minor children is "unilateral without consideration" and "not a
contract but a mere gratuitous offer," the consenting parent or parents

*Member of the firm of Schreiber & Greene, Waycross; A.B., 1949, Mercer
University; LL.B., 1950, Walter F. George School of Law, Mercer University;
Member Waycross, Georgia, and American Bar Associations.

1. Ga. Laws Jan.-Feb. Sess. 1955, p. 630.
2- Ga. Laws Jan.-Feb. Sess. 1955, p. 208.
3. Ga. Laws Jan.-Feb. Sess. 1953, p. 143, GA. CODE ANN. § 88-1110 (Supp. 1954).
4. 211 Ga. 596, 87 S.E.2d 377 (1955).



DOMESTIC RELATIONS

may without showing any cause withdraw such consent at any time
before final judgment of adoption.

In another very interesting, if strained, interpretation of our adop-
tion laws,5 a paternal grandmother filed a petition to adopt her grand-
daughter. The child's mother and adoptive father, residents of Eng-
land, filed a caveat. From a judgment of adoption, the mother and
adoptive father appealed, contending that the Georgia court was with-
out jurisdiction because although the child lived with her grandmother
in Bartow County, her domicile was that of her adoptive father, and
that the parents had not given their written consent to the adoption
nor had it been proved that they had legally abandoned the child, one
or the other of which is essential to an adoption. The court of appeals
(C. J. Felton and J. Carlisle dissenting), affirmed the judgment, hold-

ing that the trial court was authorized from the evidence to find that the
cruel treatment of the child by the adoptive father constituted an
abandonment and the mother's condonation of such cruel treatment
and her subsequent offer of the child to the grandmother, plus send-

ing her to the grandmother, amounted to an abandonment on her
part, so that when the grandmother accepted the mother's offer and
took the child into her home, the child's domicile became that of
the grandmother and the Superior Court of Bartow County had
jurisdiction of the proceeding. Both parents having abandoned the
child, neither notice to them of the adoption proceeding nor their
written consent to the adoption was necessary. The writer submits
that the mistreatment and relinquishment of custody found in this
case do not constitute the "abandonment" necessary to abrogate the
need of written parental consent to adoption of minor children.

In a much better reasoned decision involving the question of child

abandonment as it relates to the right of custody,6 an Iowa couple

permitted certain neighbors to take their child at birth and rear it.

When the child was two years old, the neighbors disappeared with it.

Nearly three years later, the parents, upon discovering that the neigh-

bors and the child were residing in Georgia, instituted a habeas

corpus proceeding to regain custody. On appeal from a judgment for

the neighbors, the supreme court held that as between natural parents

and strangers, the prima facie right to the custody of a child is in

the parents and that the facts in the instant case were not sufficient

to show that the natural parents abandoned or surrendered their

right to custody of the child, either under the laws of Iowa or the

laws of Georgia.

5. Altree v. Head, 90 Ga. App. 601, 83 S.E.2d 683 (1954).
6. Rodale v. Grimes, 211 Ga. 674, 87 S.E.2d 857 (1955).
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Third persons to whom the mother of an illegitimate child releases
her parental rights, however, are entitled to custody of the child as
against its natural father-provided, of course, they are fit and proper
persons.

7

Where a court enters a final decree granting a divorce but reserves for

future determination the question of permanent custody of minor chil-
dren, the subsequent removal of the parties and their children from the
county does not deprive the court of jurisdiction to pass on the question
of custody.8 However, where permanent custody is actually awarded in
the final decree, any order therein to the effect that the children should
remain within the jurisdiction of the court and that the court retains
jurisdiction of the cause and the parties is an unlawful attempt to retain
exclusive jurisdiction of the case, and any proceeding relating to
custody of the children against the party awarded such custody must
be brought in the county of that party's residence.9

The party awarded custody of achild in a divorce decree has such
a personal interest in the decree that his rights thereunder cannot be
modified without due notice and an opportunity to be heard. Nor
may a court modify the custody provisions of a divorce decree without
first finding from evidence produced before it that there has been
such a change in the conditions affecting the child that its welfare
requires modification of the decree. Basing its decision on these prin-
ciples, the supreme court, in Barrantine v. Barrentine,10 held that
the trial court erred in incorporating in its decree a provision that
it retained the right to change the custody of the children awarded
therein "with or without notice and with or without change of con-
ditions."

An in the case of Williams v. Vorhees," the court ruled that the
respective rights of a father and mother to custody of their minor
children, fixed by the decree of a foreign court, will not be modi-
fied on petition of one of the parents where the other parent is a
nonresident and has neither been personally served nor has waived
process and acknowledged service, although both the petitioning
parent and the children are residents and the nonresident parent has
been served by publication.

The court of appeals decided two criminal cases involving the
abandonment of minor children. In Mangum v. State,'2 the

7. Day v. Hatton, 210 Ga. 749, 83 S.E.2d 6 (1954).
8. Rowell v. Rowell, 211 Ga. 127, 84 S.E.2d 23 (1954).
9. Gibbs v. North, 211 Ga. 231, 84 S.E.2d 833 (1954).

10. 210 Ga. 749, 82 S.E.2d 857 (1954).
11. 210 Ga. 715, 82 S.E.2d 497 (1954).
12. 91 Ga. App. 520, 86 S.E.2d 365 (1955).
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statute making it a crime to abandon a minor child' was construed
to relate only to the parents of legitimate children. And in Goza v.
State,'4 the court held that where a man, separated but not di-
vorced from his wife, enters into a ceremonial marriage with another
woman, any issue of the parties is legitimate, and the father can
properly be convicted of abandonment.

In the interesting case of S. v. S.,1 an action by a husband for an-
nulment on the ground of the wife's impotency at the time of their
marriage, the supreme court held that the evidence did not demand
a finding that the wife was impotent but nevertheless refused to
define the term "impotency."

In Andrews v. Andrews,'6 an action for annulment on the ground
of the defendant's prior undissolved marriage to another, the court
of appeals held that the evidence introduced by the plaintiff was
sufficient to authorize a finding that the first marriage was valid and
undissolved, and that under the facts of the case, it was not necessary,
in order to avoid a nonsuit, to show further that the prior marriage
had not been dissolved by annulment.

Once again the supreme court ruled that a purported wife cannot
maintain a suit for the negligent homicide of her purported husband
where the purported husband's first spouse is still living and his
disabilities were not removed when her divorce was granted.1 7

A motion for a new trial is not a proper method of attacking a
divorce decree, and the supreme court thrice ruled that it will not
review such a decree until after the trial court has denied a written
petition to modify or set aside the decree. 8

In Fried v. Fried,'9 the court held that where it had determined
that a jury verdict of divorce granting the wife no alimony (in an
action and cross-action for divorce) was a verdict for the wife but that
the denial of alimony was contrary to law, and remanded the case
solely for a retrial of the alimony issue, the trial court erred, on
remand, in admitting evidence of the conduct of the parties prior
to the entry of the decree and in instructing the jury that such evi-
dence might be considered in determining the amount of alimony
to be awarded. The supreme court went on to declare that majority

13. GA. CODE § 74-9902 (1933).
14. 91 Ga. App. 842, 87 S.E.2d 232 (1955).
15. 211 Ga. 365, 86 S.E.2d 103 (1955).
16. 91 Ga. App. 659, 86 S.E.2d 669 (1955).
17. Gary v. Johnson, 210 Ga. 686, 82 S.E.2d 651 (1954).
18. Branch v. Branch, 211 Ga. 22, 83 S.E.2d 601 (1954); Bedingfield v. Beding-

field, 211 Ga. 310, 85 S.E.2d 756 (1955); Palmer %. Palmer, 211 Ga. 372, 86
S.E.2d 97 (1955).

,9. 211 Ga. 149, 84 S.E.2d 576 (1954).
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rule-the greater the wrongs inflicted on the wife by the husband,
the more liberal the award of alimony should be-is not the law in
Georgia, that the jury's investigation should be limited to the needs
of the wife and the ability of the husband to pay.

There were two cases construing and enforcing the full faith and
credit clause of the Constitution of the United States. It was held,
in Smith v. Smith,20 that where both parties to a Georgia divorce
action have appeared by pleading and personal participation in a
prior divorce action in another state, neither will be allowed to
attack the validity of the decree rendered in such action on the ground
that the parties were not then residents of the state where the decree
was granted. In the other case, Woody v. Woody,21 a proceeding by
a widow for letters of administration, a caveat was filed by the
deceased's former wife on the ground that she was the lawful wife
of the deceased and, as such, was entitled to administer his estate.
She based her claim on the theory that the divorce she had obtained
from the deceased in another state was void because at the time she
sued for it, she was not a resident of that state. On appeal, the
trial court's judgment for the applicant was affirmed, the court of
appeals holding that a party who personally appears to prosecute
a divorce action in another state will not be permitted to collaterally
attack the decree rendered therein in subsequent judicial proceed-
ings in Georgia.

In Starling v. Green,22 a habeas corpus proceeding by a grandmother
against her son to obtain custody of her grandchild who had been
awarded to her by the decree of the court in which her son was di-
vorced, the supreme court held that the son was estopped to attack
the validity of the decree because he had petitioned for the divorce.
Going even further, in an action by a four year child against her
mother and the administratrix of her father's estate to set aside
the decree granting her father and mother a divorce (and for other
relief),23 the court ruled that not only is the spouse who fraudulently
seeks and obtains a divorce estopped to assail its validity, but his
privies in law, in fact and in estate are estopped as well.

Where a husband and wife enter into an alimony agreement subse-
quently incorporated into a divorce decree, so long as the contract
remains executory on both sides, an agreement to annul it on one
side is sufficient consideration for an agreement to annul it on the

20. 211 Ga. 615, 87 S.E.2d 320 (1955).
21. 91 Ga. App. 806, 87 S.E.2d 222 (1955).
22. 211 Ga. 369,86 S.E.2d 100 (1955).
23. Phillips v. Phillips, 211 Ga. 305, 85 S.E.2d 427 (1955).
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other side, but if the contract fias been partly executed on one side,
additional consideration is necessary. 24

The supreme court, in Colvin v. Colvin,25 ruled that the trial court
erred in its charge on Code section 30-21726 (providing that subsequent
voluntary cohabitation of husband and wife shall annul and set aside
all provisions made for permanent alimony), in limiting its defini-
tion of "cohabitation" to "living in the same or common place of
abode." J. Mobley pointed out that there may be "cohabitation" of
husband and wife without actually living in the same or common
place of abode. If there is reconciliation in good faith upon the part
of the parties and it is their intention to cohabit as husband and wife
and, acting upon such reconciliation and intention, they do resume
their marital status and live together as husband and wife, there is
"cohabitation" within the purview of the statute.

In an action by a funeral home on an open account against a hus-
band who signed a consent agreement for funeral arrangements made
for his wife who died while living apart from him,2 T7 the court of
appeals held that the funeral home had the burden of proving that
the separation took place under such circumstances as would render
the husband liable or that the husband expressly agreed to pay for
such arrangements in his consent agreement.

The fact that a wife has attepted to enforce her alimony judg-
ment by writ of fieri facias does not preclude her from seeking to
enforce the judgment by contempt proceedings. The doctrine of elec-
tion of remedies is not applicable to proceedings which may be insti-
tuted for the purpose of enforcing alimony judgments. 28

Where a judgment awarding alimony is void because the parties to
the divorce proceeding were not actually married, the purported
husband may collaterally attack such judgment in his defense of an
attachment for contempt for failure to pay the alimony awarded, and
this-is true even though the alimony is claimed only for the support
of a child.29

24. Mylius v. Mylius, 91 Ga. App. 1, 84 S.E.2d 679 (1954).
25. 211 Ga. 592, 87 S.E.2d 390 (1955).
26. GA. CODE § 30-217 (1933).
27. Paterson & Son v. Payne, 90 Ga. App. 699, 83 S.E.2d 841 (1954).
28. Lipton v. Lipton. 211 Ga. 442, 86 S.E.2d 299 (1955).
29. Lockhart v. Lockhart, 211 Ga. 482, 86 S.E.2d 297 (1955).
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