
CRIMINAL LAW

By H. T. O'NEAL, JR.*

The first few survey issues of the MERCER LAW REVIEW
contained at least some kind of dissertation on every criminal
case included in the survey period. This practice has been nar--
rowed gradually to the place where only certain selected de-
cisions are mentioned.

The most important single "criminal" event of the past year
has been a revision of Title 27 of the Code. This book now
contains all of the Criminal Statutes of our law. This was, of
course, accomplished by collecting the provisions of each of the
"ninety nine" chapters found at the ends of various titles
throughout the Code. The result is not only a real help to the
uninitiated in criminal practice, but it is a tremendous con-
venience to those who handle criminal cases daily.

CRIMINAL PRACTICE AND PROCEDURE

A true legal scholar would probably never cite such a case as
Thaxton v. State' as illustrative of any principle of criminal pro-
cedure. However, cases, like men, are better received when
they are possessed of a little wit, and that is the excuse offered for
giving the Thaxton case a top priority in this discourse. A care-
ful perusal of the known facts of the case indicate that the de-
fendant, either through malevolence, merriment, or from some
other and more obscure motive, opened fire with a shotgun on
some boys hitchhiking along a public road. His statement re-
vealed that he did not know the boys, and could hardly see where
they were when he commenced firing. It further appeared that
the darkness did very little to impede his marksmanship. Upon
the trial of the case he offered evidence of his good character.
On appeal of his conviction, the Court of Appeals held thusly:
Proof of good character is valuable to a defendant in that it
will tend to indicate that his statement is probably truthful; yet
where, as here, the defendant narrates an account of an unjusti-
fied shooting, good character is enough to ruin him because it
shows he was telling the unvarnished truth in giving an account
of the affair.
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1. 89 Ga. App. 536, 549, 80 S.E.2d 76 (1954).
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The problem of venue in abandonment cases can become ex-
tremely complicated. kJ/eltzbarker v. State' contributes some-
thing toward solving at least one phase of the matter. It was
there held that where a separation occurred between a man and
his wife and children in the State of Florida, and the wife and
children came to Georgia, the proper venue of the prosecution
was in Florida, notwithstanding the fact that the defendant
made several paltry contributions to their support after their
return to Georgia.

Our courts have again held3 that it is entirely proper for a
juror to leave the box and testify in a case. The case under dis-
cussion was one in which the juror testified as to a vital fact, to-
wit: intoxication of a defendant. While this rule is solidly estab-
lished in Georgia, it would certainly appear to be skirting a bor-
derline between logic and fallacy. It is rather difficult to under-
stand how a juror could testify to such a fact and still have an-
swered the number one voir dire question straightforwardly;
that question being: "Have you, from having seen the crime com-
mitted, or from having heard testimony delivered on oath,
formed and expressed any opinion as to the guilt or innocence of
the prisoner at the bar." It is submitted that where the fact
testified to is the ultimate fact to be determined by the jury, no
juror could get by the voir dire questions. The foregoing is not
a criticism of the court or its decision, it is merely suggestive of
the fact that some juror apparently played fast and loose with
the truth.

Reversible error results where a judge correctly charges the
law but subsequently gives an incorrect charge on the same sub-
ject.4 The appropriate mode of raising the point is that it con-
fuses and misleads the jury. The case of Wayne v. State5 con-
tains a valuable rule, and one which should alleviate for all time
a gnawing worry which has plagued defendants in years past.
It holds that a trial judge must charge an appropriate and time-
ly request that the wife of a defendant is prohibited by law from
testifying in a criminal case. The correct of this is apparent
when it is realized that jurors are otherwise free to make such
conjectures and inferences as they please from the failure of a
wife-who admittedly witnessed an alleged crime-to appear
and testify on behalf of her husband.

2. 89 Ga. App. 765, 81 S.E.2d 301 (1954).
3. Tumlin v. State, 88 Ga. App. 713, 77 S.E.2d 555 (1953).
4. Reece v. State, 210 Ga. 578, 82 S.E.2d 19 (1954).
5. 89 Ga. App. 691, 80 S.E.2d 821 (1954).
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Following the same general trend of the foregoing decision
is the case of Askins v. State.' In that case the Solicitor General
stated in open court that he would certainly call the defedant's
wife as a witness if there was any legal way to do it. The Court
of Appeals held this remark to be exactly what it is: a damaging,
prejudicial and reversible error. It has also been held' that a
defendant may not be deprived of his concluding argument even
though he has improperly exhibited documentary or demonstra-
tive evidence to the jury while making his unsworn statement.

In Bird v. State' a defendant was convicted under an indict-
ment containing two counts. These were possession of liquor
and transportation of the same. He was sentenced to two terms
of penal servitude which were to run consecutively. On the
question of the legality of such a sentence, the Court of Appeals
held that while there is a definite practice or custom of letting
such sentences run concurrently, this practice is contrary to the
common law rule, and that the sentence in question was proper.

Georgia Code Annotated Section 27-901 gives an accused the
right of bail whenever his conviction is being reviewed. There are
now two definite clearcut holdings9 that this Code Section applies
only to reviews of an original conviction, and not to such matters
as an alleged erroneous revocation of a suspended or probation
sentence.

CRIMINAL EVIDENCE

While the subject of evidence is exhaustively covered in
another section of this survey, there are a number of decisions
that should be mentioned here from the standpoint of Criminal
Law alone.

It is the law of this State"°, as distinguished from the rule
prevailing in Federal and some other jurisdictions, that a witness
called for any purpose may be cross-examined as to the whole
case. It is for the court to determine the competancy of a wit-
ness, and a trial judge's discretion will seldom be disturbed in
making a ruling; but where the question of competence of a wit-

6. 210 Ga. 532, 81 S.E.2d 471 (1954).
7. Hart v. State, 88 Ga. App. 334, 76 S.E.2d 561 (1953).
8. 89 Ga. App. 31, 78 S.E.2d 553 (1953).
9. Foster v. Jankins, 210 Ga. 383, 80 S.E.2d 277 (1954); Hodges v. Balk-

com, 209 Ga. 856, 76 S.E.2d 798 (1953).
10. Ledford v. State, 89 Ga. App. 683, 80 S.E.2d 828 (1954).
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ness is raised, the judge must conduct an examination and exer-
cise a discretion."

The rule prevails in Georgia as it does everywhere else, that
a police officer may not be compelled to disclose the name of an
informer. However, the Court of Appeals says"2 that this pro-
tection does not extend to a decoy. The Court defined a decoy
as one used to actually help in the commission of a crime. He
is not to be -protected because he actually has facts within his
knowledge to which a defendant is entitled.

Mathis v. State3 states a rule expounded many times through-
out the years: The violent character of a deceased or assault
victim can never be given in evidence until it is first shown that
such individual was the aggressor and that the defendant was
honestly seeking to defend himself. Although it is difficult to
come within the rule, it is certainly sound. For if it were not
for this rule, almost every criminal trial would resolve itself
down to an issue of whether or not the victim was really a fit
person to remain in life.

There is another decision, however, and reference is made
to Spradlin v. State, 4 which should not be accorded such vocifer-
ous applause. It holds that threats made by a defendant against
a deceased are readily admissible, though the same were never
communicated; but that an uncommunicated threat by a deceased
against a defendant is inadmissible unless a defendant first shows
that the deceased was the aggressor. However logical such a
ruling may be, it is contrary to the doctrine of the Keener case."
The Keener case is old and venerable, it having been decided 99
years and three months ago. It has been a landmark cited and
relied on almost too many times to ever compute. It simply
says that a threat made by a victim against a defendant is always
admissible, whether communicated or not, to show malus animus
on the part of such victim. Discussing the threat made by the
victim, Mr. Justice Lumpkin, on page 225 of the opinion, wrote
these immortal words. "Prophetic words! He sowed to the
wind, and reaped the whirlwind. What a terrible lesson! Well
might the wise man say of the house of that strange woman-

11. Gilstrap v. State, 90 Ga. App. 12, 81 S.E.2d 872 (1954).
12. Crosby v. State, 90 Ga. App. 63, 82 S.E.2d 38 (1954).
13. 210 Ga. 408, 80 S.E.2d 159 (1954).
14. 90 Ga. App. 97, 82 S.E.2d 238 (1954).
15. Keener v. State, 18 Ga. 194 (1855).
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'the dead are there.' " To abolish the Keener doctrine is to oblit-
rate one of the last bulwarks of the defense.

On the subject of confessions, Carter v. State6 is an interest-
ing case. The defendant was charged in an indictment with a
form of mayhem in that he kicked and booted certain portions
of the victim's anatomy. The defendant admitted "booting"
the victim, and the court charged on the subject of confessions.
This was held to be reversible error because this admission did
not contain every element of the crime as an admission must
before it acquires the status of a confession. The defendant
simply admitted a "booting" and this could have been to any
portion of the body-not necessarily to that alleged in the in-
dictment. Therefore it was not a plenary or pure confession of
guilt.

GENERAL SUBSTANTIVE CRIMINAL LAW

The rule that drunkenness is no defense to crime is found in
Georgia Code Section 26-403.1' Peculiarly, however, this rule
does admit of a few notable exceptions. One would be treading
on safe ground to say that where the gravamen of an offense is
the animus furandi, or intention to steal, and an individual com-
mits such an offense while paralyzed or completely drunk, such
drunkenness can be a defense, because it can render a person
incapable of forming an intention to steal. Such a situation oc-
curred in the case of Greeson v. State." In that case the de-
fendant had consumed a fifth of a gallon of liquor, another pint
of liquor, a pint of wine, and from 12 to 18 beers, when he was
taken along on a burglarious enterprise by some chance acquain-
tances. The court stated that he was incapable of forming any
intention to steal. It might also be observed that he was prob-
ably incapable of forming any intention whatsoever.

Asportation is an essential element of larceny. However,
a very limited amount of the same can serve to complete the
crime. Where a cow was apprehended and lead a very short
distance, and then jerked away and ran because of being fright-
ened by a thunderclap, the crime of larceny had been com-
mitted." While mere proof of possession of stolen goods is
insufficient to convict for the crime of receiving stolen goods, very

16. 90 Ga. App. 61, 81 S.E.2d 868 (1954).
17. GA. CODE § 26-403 (1933).
18. 90 Ga. App. 57, 81 S.E.2d 839 (1954).
19. Williams v. State, 88 Ga. App. 753, 77 S.E.2d 759 (1954).
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.slight attending suspicious circumstances will make it enough. -0

Such circumstances might be the hour and place where the goods
were obtained, a ridiculous purchase price, or an evasive explana-
tion of the goods.

The Georgia Burglary statute is Georgia Code Annotated
Section 26-2401. This statute specifies, inter alia, that a
burglary can be committed upon a storehouse containing some-
thing of value. So where a defendant broke into a furniture
store, and the evidence on his trial showed only that the store
contained a safe, but it was not shown what was in the safe or
that such safe had any value, a conviction for burglary was un-
authorized."

It has been held that where a municipality has assessed a
fine against an individual and such individual pays the fine in
order to prevent an immediate seizure of his person, the pay-
ment is not a voluntary one but is made under duress and may
be recovered if it was improperly assessed in the first instance.

While Adams v. State23 is of such import that it cannot be
ignored, it is also of such a nature that it cannot be lucidly ex-
plained. It grew out of a situation in which a man used certain
vile epithets to a Solicitor General who was in the process of
functioning in his official capacity before a Grand Jury. The
phrases alluded to could hardly be printed in any scholarly Law
Review, so they are simply incorporated herein by reference
from the opinion in the case. The Solicitor General brought a
contempt proceeding setting out the facts above mentioned. The
defendant was found guilty but his conviction was reversed. It
was the opinion of the court that these facts did not show any
obstruction of justice. In fact they failed to even negative the
possibility that the defendant might have been a Grand Juror.

In the case of Bailey v. State4 the defendant raised a defense
of insanity at the time of commission of the crime. The judge
charged generally on insanity, but failed to charge on the dis-
posal of a prisoner found insane under the general issue. -The
Supreme Court held this omission to be reversible error. The
Court was of the opinion that Code Section 27-1503' providing
for confinement of a prisoner acquitted of crime because of in-

20. Brown v. State, 89 Ga. App. 869, 81 S.E.2d 225 (1954).
21. Tyler v. State, 89 Ga. App. 535, 80 S.E.2d 78 (1954).
22. Rose v. Mayor of Thunderbolt, 89 Ga. App. 599, 80 S.E.2d 725 (1954).
23. 89 Ga. App. 882,81 S.E.2d 507 (1954).
24. 210 Ga. 52, 77 S.E.2d 511 (1953).
25. Ga. Laws 1952, p. 205, GA. CODE ANN. § 27-1503 (1953 Rev.).
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sanity plugged a dangerous gap which previously existed in our
law. The original procedu re was dangerous because of the re-
luctance of a jury to loosen on society a maniac, even if he was
insane when a crime was committed. Since this matter has been
remedied by legislation, the defendant is entitled to have the
jury clearly charged in the premises. Collaterally, the court
held that the section under discussion is valid as against the con-
tention that it is ex post facto as to crimes committed before its
enactment. This is true, held the court, because it is not a law
providing punishment but is entirely civil in nature, and provides
for hospitalization and treatment-not the infliction of punish-
ment.

Our courts are gradually laying the axe to the Georgia Ju-
venile Court Act..2 ' This Act has been heartily condemned in each
of the preceding survey issues of the MERCER LAW REVIEW as
arbitrary, dictatorial, and vicious. So much of this Act as sought
to deprive and oust the Superior Court of jurisdiction over fel-
onies committed by minors who have reached the age of account-
ability for crime has been unceremoniously struck down as un-
constitutional. 2  The decision in Hampton v. Stevenson28 had
previously had an opportunity to make substantually the same
ruling, but it was avoided by holding that Juvenile Court action
was civil, not criminal, so the decision to break down this phase
of the Act was really avoided. The Juvenile Court Act can ,as
has been pointed out in past issues of this REVIEW, be broken and
largely destroyed within a very few years if the practicing at-
torneys throughout this State will continue to assault it without
quarter, as has been done during the period of this survey. It
is submitted that the legal profession will have again proved its
right to the title of guardian of individual liberties when this has
been accomplished.

26. Ga. Laws 1951, p. 295, GA. CODE ANN. § 24-2401, et seq. (Supp. 1951).
27. Armstrong v. State, 90 Ga. App. 173, 82 S.E.2d 51 (1954).
28. 210 Ga. 91, 78 S.E.2d 33 (1953).
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