
BILLS AND NOTES

By ROBERT C. NORMAN*

There were few important decisions in the field of Negotiable
Instruments for the year. Most of the decisions deal with the
application of well established principles under the Uniform
Negotiable Instrument Law.

Progressive Life Insurance Company v. Reeves' involved the
delivery to the agent of the Life Insurance Company by the payor
of a note left blank as to amount, date, time of maturity, and
payee. The court held that the evidence failed to disclose that
the maker ever delivered the note with authority to fill in the
blanks, but, on the contrary, that the note was delivered by the
maker on the express understanding that if the insured decided to
keep the policy in force he would communicate with the agent
of the Company. Since the note was never delivered for the
purpose of giving it effect as a note, the contract was incomplete
and was not binding and enforceable by either party nor were the
provisions of Section 14-214 of the Negotiable Instrument Law
applicable.

Johnston v. Dollar2 again appears before the appellate courts.
Johnston delivered a check to Mrs. Dollar in payment of pur-
chase price of a house to be deeded to his wife, the sister of Mrs.
Dollar, who in turn agreed to return and live with the defendant
as his wife. Upon Mrs. Johnston leaving him after a stay of only
four days, the defendant stopped payment on the check. Mrs.
Dollar sued on the check and the defendant pleaded fraud and
failure of consideration. On the trial it developed that the wife
had reconveyed the property to her sister, the plaintiff, who in
turn had sold to a third party, Carter. The court, in reversing
the direction of a verdict by the lower court, held that by deeding
the property to a third party, Carter, plaintiff had made it
impossible to comply with her agreement and she was not entitled
to recover on the theory of unjust enrichment. The case seems
to turn on the unjust enrichment theory more than on the defense
of failure of consideration, although in a specially concurring
opinion Felton, C. J., bottoms his holding on failure of considera-
tion.

In Swafford v. Certified Finance Co.,3 the plaintiff brought suit
for money had and received on the purchase price of an auto-
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1. 89 Ga. App. 900, 81 S.E.2d 519 (1954).
2. 89 Ga. App. 876, 81 S.E.2d 502 (1954).
3. 90 Ga. App. 83, 82 S.E.2d 168 (1954).
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mobile, the title to which turned out to be defective. The court
held that the petition did not allege that the note and conditional
sale contract executed by plaintiff for the purchase price of the car
was non-negotiable and construing the petition most strongly
against the pleader, the defendant Finance Company must be
held to be a holder in due course without notice of any infirmity,
and that the defense of failure of consideration could not be
interposed against such a holder in due course who remains such,
unless it can be shown that the holder took either with actual
knowledge of the infirmity or knowledge of such facts that his
action in taking the instrument amounted to bad faith. (Georgia
Code Section 14-506).

By far the most interesting case reviewed is that of Richards v.
Dye.4 This was a suit on a note by an accommodation endorser
who was compelled to pay the note after maturity, procuring a
transfer of the note to himself. The accommodation endorser
then sued Mrs. Richards, who, with her husband, signed the note,
apparently as principal on the note by reason of the location of
her name on the note. The defendant claimed she signed as
surety for her husband. In a split decision the Court of Appeals
held that the accommodation endorser under such state of facts
is not charged with defenses the maker could urge against the
payees bank, since there was no evidence that the plaintiff him-
self knew that the defendant signed as surety for her husband.
In so doing the majority opinion distinguished earlier decisions
and seemed to go far in clearing up the question in Georgia as to
the right of an accommodation endorser to sue on the note as a
bona fide holder for value. The dissenting opinion by Sutton,
C. J., concurred in by Justice Carlisle, took the view that the
plaintiff had an election to proceed as a holder and transferee of
the note in the place of the original payee and transferor with all
of the payee's rights as well as the payee's disabilities, or to bring
suit on the implied obligation of the principal to reimburse the
surety for the amounts so paid. The plaintiff, so said the dissent,
having chosen to sue on the note, took subject to whatever knowl-
edge the payee bank had of the capacity in which the defendant
wife signed the note.

Unfortunately on certiorari the Supreme Court chose to decide
the case on a question of evidence and failed to finally settle the
interesting question in Negotiable Instruments Law as to the
rights of an accommodation endorser as a transferee of the
accommodation paper.'

In liken Bay Corp. v. McLeod' the well-settled principle was

4. 89 Ga. App. 376, 79 S.E.2d 548 (1953).
5. 210 Ga. 601, 81 S.E.2d 820 (1954).
6. 89 Ga. App. 737, 81 S.E.2d 215 (1954).
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restated to the effect that a check, being a mere order upon a bank
to pay from the drawer's account, and thus subject to revocation
by the drawer at any time before it has been certified, accepted
or paid by the bank, does not itself operate as an assignment of
any part of the drawer's funds deposited with the bank. In the
instant case the payee of the check iade the bank his agent for
collection with notice that the bank upon which the check was
drawn was already the drawer's agent to pay the check according
to the drawer's instructions, even though oral.

Mills v. Jones- was a suit for balance due on installment note.
The defendant filed a plea of payment of most of the balance
alleged to be due without demurrer by the plaintiff. The court
held in the absence of timely demurrer, the defendant was charged
only with the burden of proving the fact of payment and was not
required to prove the time, place, and person to whom the
payments were made.

Quillian 'v. Mabrys simply re-affirmed the well settled law that
an agreement to pay interest for an extension of time, when the
obligor was obligated to pay such interest under the original
note, was not sufficient consideration to support an agreement by
obligee to extend the time of payment.

Ezzard v,. Fowler' held the evidence sufficient to sustain the
proposition that where a husband and wife sign a note jointly as
joint principals, and there is nothing in the note to show that one
is surety for the other, the presumption is that both are liable as
joint principals.

Hammond '. Southcrn Cotton Oil Co.' ° dealt with a question
of pleading, holding that it was demurrable to join the maker and
guarantor of a note as defendants in one action, since the guaran-
tor cannot be joined as defendant in a suit against the principal
debtor.

There were no statutory changes during the period.
7. 89 Ga. App. 502, 80 S.E.2d 59 (1954).
8. 88 Ga. App. 817, 78 S.E.2d 97 (1953).
9. 89 Ga. App. 136, 78 S.E.2d 868 (1953).

10. 89 Ga. App. 79, 78 S.E.2d 544 (1953).
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