
AGENCY

By KIRK M. MCALPIN*

The appellate courts of Georgia had occasion to review more
than the customary number of cases dealing with the various
phases of the law of agency during the survey period. There
were no statutory changes. As usual, there was a reiteration of
the settled principles of law, and it will not be the purpose of
this article to dwell at length on such cases unless they involve
novel factual situations, but mention will be made of those which
have continued to prompt litigation.

PRINCIPAL'S LIABILITY ARISING OUT OF TORT

Meriting brief comment are several cases dealing with the
question of whether the employee's acts were done within the
scope of his employment and in furtherance of his employer's
business.

A salesman and repair serviceman whose duties require him
to be on call at all hours, day and night, is acting within the
scope of his employment and in the furtherance of his employer's
business when he is involved in a collision while operating his
employer's automobile on his way home after makinz his last
call;' likewise, an employee carrying home a load of blocks for
his own convenience in employer's truck, which he was to keep
overnight to transport other employees to work, "in order to
keep them (employees) satisfied and keep their good will," when
he was in a collision in the morning on his return to work;,2 simi-
larly, where the employee operating his employer's truck per-
mitted plaintiff to ride on the running board, from which plaintiff
fell while seeking an automobile part to purchase in emplover's
junk yard, although the defendant employer had prohibited the
employee from authorizing others to ride on the truck; ' and
although -an insurance salesman's contract provided that he "...
shall be free to exercise his own judgment as to the persons
from whom he shall solicit applications and the time and place of
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solicitation . . .", nevertheless, where his employer required him
to make calls on prospective customers whose names were fur-
nished by the employer, and required certain other duties of him,
such acts amounted to an interference and assumption bf control
of the manner of performance of salesman's activities such as to
create an employer-employee rel'ationship, and to hold the em-
ployer liable for injuries caused by the agent in an. automobile
collision.'

The Georgia appellate courts have consistently held that in
order for the master to sustain liability for the servant's wilful
and malicious torts, it must appear that the acts of the servant
were committed within the scope of his employment or authorized
or ratified by the master. As an apt illustration of the reiteration
of this settled principle are two nearly identical cases," ' in which
the Court of Appeals held that the petition failed to state a cause
of action where it showed that the, servant's acts were "precipi-
tated by the employee solely for his personal gratification." In
those cases, the defendant theater was alleged to have been
negligent as a result of the acts of its manager in committing
sodomy on children of the plaintiffs. Although the petition
averred that theemployer had actual notice of the defendant's
conduct, the Cou'rt held that such conclusion was negatived by
the actual facts pleaded and showed only constructive notice,
which was insufficient to hold the, employer liable, and that the
servant was not acting within the scope of his employment at the
time of the alleged incidents, and none of the allegations raised
the reasonable inference that the employer ratified or authorized
the criminal acts.

A highly significant case of"first impression in this State is
Garnto v. Henson,7 in which the overruling of a general demurrer
to plaintiff's petition was sustained. Plaintiff, the wife of an em-
ployee of defendant, was injured while she and her children were
riding from Jacksonville to Jacksonville Beach, Florida, the
defendant having designated plaintiff's husband to drive her.
The Court, in holding that the wife could sue defendant, her
husband's employer, under the master-servant relationship, since
her husband was acting within the scope of his employment, said
that the disability of coverture which bars a wife from suing her

4. American Security Life Insurance Company v. Gray, 89 Ga. App. 672,
80 S.E.2d 832 (1954).

5. Community Theatres:Co. v. Bentley, Next Friend, 88 Ga. App. 303, 76
S.E.2d 632 (1953).

6. Dantos. Next Friend, v. Community Theatres Co., 90 Ga. App. 195, 82
S.E.2d 260 (1954).

7. 88 Ga. App. 320, 76 S.E.2d 636 (1953).
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husband individually is personal to the husband and does not enter
into the relationship of master and servant. To the same effect
is the later case of Reedv. Burt.'

NEGLIGENT SELECTION OF SERVANTS

In a tort suit brought as a result of an automobile collision, it
was held that there was not sufficient evidence to warrant 'a
verdict for the plaintiff, as there was no showing that the defend-
ant employer was liable on the theory, among others, of his
alleged negligent selection of an employee who had been previ-
ously convicted of a series of crimes, when there was no showing
that such convictions had anything to do with the employee's
ability to drive an automobile or truck.' However, a cause of
action is stated against the employer (railroad) for the action
of its employee (a detective) in killing another of defendant's
employees (when the latter was off duty), on the basis of the
employer's negligence in retaining such an employee, knowing him
to be of an ungovernable and violent disposition, with a pro-
pensity to assault others without cause, and furnishing him a
deadly weapon to be used in the performance of his duties."

It is to he noted that the petition in the case of Pope v. Sea-
board Jirline Railroad Company," was brought in two counts.
The Court of Appeals affirmed the sustaining of a general de-
murrer to the first count, as the averments of the petition do not
show that the defendant's employee (detective) who killed plain-
tiff's husband, was acting in the prosecution and within the scope
of his employment, but rather that he was doing an act wholly
personal to the employee.

SERVANT OF WHOM?

An employee may be the general servant of one, yet the special
servant of another, and if the latter has the right of direction and
control as to the time and manner of the performance of the
services of the servant, the doctrine of respondeat superior does
not apply to the general employer, but does to the special em-
plover in the absence of a specific agreement to the contrary.

This principle was rightfully applied in Yellow Cab Conmpany
of Savannah z. Cohen,,'2 in which a taxicab driver, Who was
allowed by his employer to turn in his taxicab in order to drive

8. 89 Ga. App. 46, 78 S.E.2d 539 (1953).
9. Windsor v. Chanticleer & Company, 89 Ga. App. 116, 78 S.E.2d 871

(1953).
10. Pope v. Seaboard Airline Railroad Company, 88 Ga. App. 557, 77 S.E.2d

55 (1953).
11. See Note 10 supra.
12. 90 Ga. App. 104, 82 S.E.2d 27 (1954).
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the automobile of his passenger from Savannah to Augusta, was
involved in a collision in Augusta while the cab driver was operat-
ing the passenger's private automobile. The overruling of the
general demurrer of the cab company was reversed by the Court
of Appeals, which found that no cause of action was stated against
the cab company because, although the driver was the general
servant of the company, it will be presumed that at the time of
the collision he was the special servant of the passenger, the
owner of the automobile, and that he had the right to control and
direct the driver in the performance of his duties, and to discharge
him for disobedience to orders or for misconduct.

In another case a" illustrating a factual distinction, there was a
question involved as to whether an explosives representative for
the defendant, an explosives manufacturer, was the agent of his
regular employer (the manufacturer) or the agent of the county
to which he was acting in an advisory capacity in conducting
blasting operations. The Court of Appeals, in reversing a non-
suit for the defendant employer, over the dissenting opinion of
Judge Quillian, held that although the representative instructed
the county engineer in the use of explosives, and actually shot the
charge which caused the damage to the plaintiff's house, there
was no evidence that the county ". . . either had, or in fact
assumed, the right to control Davenport in the performance of
his duties, involving the exercise of his own judgment in an
advisory capacity . . ."

WVORKMEN'S COMPENSATION CASES

Decisions under the Workmen's Compensation Act have had
the effect of establishing salient trends in the field of agency,
since the same principles that exist in common law prevail in
workmen's compensation cases as to the guestion of the relation-
ship between master and servant. 4 As Judge Townsend of the
Court of Appeals says, "The dividing line between the independ-
ent contractor and the master-servant relationship is often thin
and tenuous.' '

This question was considered in several instances in workmen's
compensation cases. A plasterer, taken from a "pool" and paid
an hourly wage by his employer, who had the right to control the
time and manner of the execution of his work, was an employee
and not an independent contractor;'0 so was a saw filer, also a
13. Fleminz v. E. I. Dupont de Nemours & Company, 89 Ga. 837, 81 S.E.2d

529 (1954).
14. Travelers Insurance Company v. C. V. Clark, 58 Ga. App. 115, (121),

197 S.E. 650 (1938).
15. Burnett v. King, 88 Ga. App. 771 (774), 77 S.E.2d 772 (1953).
16. Federated Mutual Hardware Insurance Company v. Elliott, 88 Ga. App.

266, 76 S.E.2d 568 (1953).
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steward of the carpenters' union, who was permitted by agree-
ment with his employer to check union carpenters on the job for
membership in the union and payment of their dues during work-
ing hours without deduction of pay by the employer-he was
performing a job incidental to his employment. 17 Yet one who
has his own logging crew, employs his own helpers, sells logs to
defendant at a stipulated price, who can use his own judgment
as to specifications, and who also sells to others, is an independent
contractor ;' and a delivery routeman was not an employee of a
distributor of food products which comprised about 40% of the
products handled by the immediate employer, when there was no
showing that the distributor had or assumed the right of control
over the time, manner and method of operation of his immediate
employer's activities;' 9 and neither was an insurance sales agent
acting within the scope of his employment when he went with a
companion on a weekend trip to watch an all day exhibition of
gamecock fighting, although the evidence showed that insurance
was discussed, the selling of insurance was only incidental to the
main objective of the trip, which was personal."

In Fidelity and Casualty Company of New York v. Wind-
ham," the Supreme Court on certiorari reversed a recent deci-
sion of the Court of Appeals, 2' wherein the primary question con-
sidered was whether a taxicab driver was an independent contrac-
tor or whether a master-servant relationship existed. The Court
of Appeals in this noteworthy case dealing with such a question
for the first time, confirmed a workmen's compensation award,
finding that claimant was an employee and not an independent
contractor. Claimant paid a flat sum daily for rental of the taxi-
cab; he purchased gasoline from a station in which defendant had
an interest; the defendant cab company furnished oil and upkeep
of the cab; he paid for his own driver's license, but other licenses
were paid by the defendant, who also carried liability insurance
for the operation of the cabs; he kept all fares and was free to
drive or not during the rental period, and could take the taxicab
out of service while rented; the cab was furnished with a radio
and the company transmitted calls, directing him to passengers;

17. Fidelity & Casualty Company v. Landers, 89 Ga. App. 100, 78 S.E.2d
878 (1953).

18. Burnett v. King, 88 Ga. App. 771, 77 S.E.2d 772 (1953).
19. Smith v. Globe Indemnity Company, 89 Ga. App. 498, 80 S.E.2d 57

(1954).
20. Ayers v. Gulf Life Insurance Company, 89 Ga. App. 808, 81 S.E.2d 234

(1954).
21. 209 Ga. 592, 74 S.E.2d 835 (1953).
22. 87 Ga. App. 198, 73 S.E.2d 517 (1952).
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the cab company insisted that he respond to such calls, and would
probably have refused to rent him the cab had he failed to
respond. The Court of Appeals said that this evidence showed
that the defendant company retained control and supervision of
the time, manner and method of the claimant's operation of its
cab, such as to show a master-servant relationship. The Supreme
Court, in reversing the decision, adopted Judge Felton's dissent-
ing opinion, refuting the finding of retention of control by the cab
company, and held that claimant wa's an independent contractor,
finding that ". . . The agreement on the part of the claimant to
answer radio calls was but part of the rental contract, for tfie use
of the cab was primarily for the benefit of the public and the
claimant, and such agreement looked toward the results of the
work to be done rather than the method to be pursued, in that
the purpose of renting a cab to the claimant was the hauling of
passengers."

PRINCIPAL'S AND AGENT'S LIABILITY

ARISING OUT OF CONTRACT OR FRAUD

Carter v. Turbeville23 is an action in assumpsit for money had
and received, which involves a real estate agent acting as an
escrow agent for both the seller and the purchaser. The pur-
chaser deposited $500.00 earnest money with the real estate
agent under a contract which provided that the $500.00 was to be
applied to the agent's commission in the event the sale was not
consummated due to a default on the part of the purchaser. The
purchaser sued only the seller, and not the agent, for recovery
of the earnest money deposited in escrow with the agent. The
Court of Appeals found that the petition did not disclose that
the defendant seller or his duly authorized agent had actually
received the money or its equivalent, and held that the defendant's
general demurrer should have ben sustained and reversed the
lower court. Certiorari has been denied by the Supreme Court.

Where a bank acts as the payee's agent for collection of a
check, when the payee has notice that the bank was already the
agent for the drawer and bound to pay the check according to
drawer's instructions, the bank is not liable to the payee for fail-
tire to pay the check where the drawer gives the bank instructions
not to honor payee's check, but to pav other checks first, which
exhausted drawer's funds so that payee's check was returned some
months later, marked "Insufficient Funds.'"'

23. 90 Ga. App. 367, 83 S.E.2d 72 (1954).
24. Aiken Bag Corporation v. McLeod, 89 Ga. App. 737, 81 S.E.2d 215

(1954).
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As to the scope of authority of an agent, a verdict for the plain-
tiff was not disturbed by the Court of Appeals in Mustin v.
Barnes,25 in which a landowner employed an engineer to act as
her agent for the removal of a spillway and to design replace-
ment structures, authorizing him to secure bids for the work.
At the instance of the agent and with the approval of the land-
owner, plaintiff performed the work. Upon completion, the agent
found a diversionary ditch necessary and so advised the land-
owner, who objected and (although disputed), subsequently left
the matter to the agent's discretion. Plaintiff also performed this
work at the request of defendant's agent, and defendant owner
contended that her agent had exceeded his authority in having
the work of diverting the stream done, and that plaintiff was
charged with knowledge that the work was not authorized by
her. Conceding that he was the defendant's special agent, the
court found that the plaintiff was authorized to conclude that the
agent had authority to make the subsequent contract for the ditch.
Judge Felton, in a dissenting opinion, said the engineer was a
general agent, and plaintiff could not deal with him for the con-
tract for diversion of the stream until he was notified that the
previous agency had been revoked.

A bank may act as an agent for another in procuring insurance,
and one has a cause of action for breach of contract for damages
to an automobile if the bank fails to secure an insurance policy
covering the automobile for a buyer who financed an automobile
through the bank, when charges were included for the insurance
and the borrower has a collision causing him damages which are
not covered by such insurance.26

In Scoggins v. Hill27 the sustaining of an agent's general de-
murrer was affirmed in a suit brought by an employee jointly
against a radio statidn and its agent for breach of contract. The
plaintiff, a radio "disc jockey," allegedly entered into an oral
contract with the radio station, at a time prior to the defendant
agent's having become manager. After the defendant agent
assumed his duties as manager, the petition alleges that the agent
promised to see that he received past due and future compensation
if the employee continued to work; that he would be paid all the
money due him, and that the agent had assumed personal respon-
sibility with the owners for such payments. Among other reasons,
the Court found that the petition did not state a cause of action
against the agent individually, since his promise was nudum
pactum; and an agent is not liable for breach of an employment

25. 88 Ga. App. 596, 77 S.E.2d 94 (1953).
26. Farmers & Merchants Bank v. Winfrey, 89 Ga. App. 122, 78 S.E.2d

818 (1953).
27. 90 Ga. App. 283, 82 S.E.2d 739 (1954).
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contract made with him in his capacity as agent for his principal
in the absence of an express undertaking on his part, which the
plaintiff's allegations failed to disclose, but rather, the plaintiff's
averments showed that he was working in fulfilment of the orig-
inal contract with the owners and not performing under a new
contract made with the agent individually and on behalf of the
owner, and under such conditions, the agent of the radio station
was not personally liable to the plaintiff.

"An agent is not ordinarily liable to third persons for non-
feasance."' 2 "An agent is, however, liable to third persons for
misfeasance.

2 9

The liability of the agent to third persons for misfeasance is
clearly exemplified in the Bostick case,3 ° in which the owners of
the building were nonresidents, and the agent had "the duty of
maintenance and repair of the building." The tenants had given
notice that the steps and roof were in need of repairs, and the
agent undertook to make repairs to the roof, but failed to make
any repairs to the steps. The plaintiff, an invitee of one of the
tenants of the building, was injured by an alleged defective condi-
tion of the steps and brought action jointly against the defendant
resident agent and the nonresident owners. The Court of Ap-
peals, in sustaining the overruling of a general demurrer, found
that plaintiff's allegations to the effect that the agent assumed the
total duty of repair and maintenance of the building, and having
accepted the authority given it and having assumed to make
repairs to a portion of the premises, but not the steps, although
notice of their condition had been received, were sufficient to state
a cause of action against the agent individually; not because he
breached his contract with the principal, but because, by assuming
the total duty of repairs and maintenance, thereby causing the
owners to rely thereon, and preventing the job from being done
by others, he breached a duty owing to the public generally, and to
the plaintiff in particular, of keeping the premises in a reasonably
safe condition.

RELATIONS BETWEEN PRINCIPAL AND AGENT

Where a principal advances money to an agent on a drawing
account against his commissions to be earned, and his commissions
do not amount to the sum advanced, the employer can not, in the
absence of an express or implied agreement or promise to repay
28. Kimbrough v. Boswell, 119 Ga. 201, 45 S.E. 977 (1903).
29. Sharp-Boylston Company v. Bostick, 90 Ga. App. 46, 81 S.E.2d 853

(1954).
30. See Note 29, supra.
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any excess of advances over the commissions earned, recover
such excess from the employee."

The affirmation of this rule is applied in V/aldosta Roofing and
Supply Company v. Lawrence,32 denying recovery to the em-
ployer where there was only an oral agreement as to advances
and commissions between the employer and employee, even
though the employee had written his employer a letter which
stated, "... In reference to the amount I am in arrears, I intended
to work it off. You see I have a lot of money invested in the
prospects I have over there and I would like to sell enough to
retire the amount," which it was held does not imply any con-
tractual obligation, express or implied, of employee to repay the
sums advanced him.

Yet the factual distinction in WJ:ilson v. Nauman3 3 was such
that the employer could recover advances where an insurance
salesman sold insurance for the plaintiff on a 50-50 basis and
signed a note for $150.00, which the plaintiff advanced the
defendant in small sums, but later defendant received other
advances without written evidence, but based on an oral agree-
ment with defendant. The court said that the evidence was suffi-
cient to authorize the finding that the second agreement did not
constitute a novation or an entirely distinct contract, but rather
a renewal of the first and contemplated repayment in any event
of the sums advanced.

In a declaratory judgment action, a verdict for the employee
was affirmed, holding that although an insurance salesman's
employment had been terminated, he may recover commissions
on renewal premiums paid after such termination on policies
originally sold by him where his contract so provided and he was
not required under the contract to perform any further services
with respect to renewals other than remit those he collected. 4

Trover will not lie against an agent, even when he violates his
principal's instructions as to conditions imposed for disposal of
personal property delivered to him with power of attorney to sell
and convey title, and this doctrine has been broadened in Moore
v. King,35 to apply to a situation in which merchandise is shipped
to an agent on consignment, with the understanding that it is to.be
given away as premiums to purchasers of other merchandise, but
the agent gave same away in a manner which was in violation of
his principal's instructions.

31. Smith v. Franklin Printing Company, 54 Ga. App. 385, 187 S.E. 904
(1936).

32. 89 Ga. App. 168, 79 S.E.2d 10 (1953).
33. 88 Ga. App. 782, 7 7S.E.2d 756 (1953).
34. Mutual Benefit Health & Accident Association v. LeMaster, 89 Ga. App.

870, 81 S.E.2d 484 (1954).
35. 89 Ga. App. 521, 80 S.E.2d 74 (1954).
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In Gardner v. Celanese Corporation of America, " an em-
ployee, who was fraudulently told by his employer's agents that
he was being placed on "furlough status" and would be returned
to work, which he was not told was untrue until six months later,
during which time he could not obtain employment as a conse-
quence of defendant's acts, has a cause of action against his
former employer for such damages arising out of fraud and
deceit, as distinguished from breach of contract.

When property of another is lost while in the custody of a
common carrier or other fiduciary, the latter has the right of
custody, by privity of contract with the true owner; and where
it is found by the servant of the fiduciary, he finds it in his char-
acter as such servant, and the right and custody of such property
is in the fiduciary and not in the individual agent or servant who
recovers its physical possession.3 7 But the factual limitations of
this legal proposition is shown in the McDonald case,38 which
apparently is the first Georgia case dealing with such a question.
The servant brought an action in trover against his employer,
alleging that he found $6500.00 in German marks on the premises
of his employer, to whom he delivered it, and who held it for a
period of eight months without the true owner calling for the
property; these averments were held to be sufficient to state a
cause of action against the defendant employer, as there is no
presumption, after eight months has elapsed, that the property
was merely "mislaid." It is to be noted that the theory which gives
the employer the right of custody of property found on its
premises by the servant is by virtue of privity of contract, and if
same is "lost or abandoned," as distinguished from "mislaid," in
which latter event it is anticipated the true owner will call for such
property, the servant who found such "lost or abandoned prop-
erty" in the first instance has the right of possession as against
the defendant employer, but not as to the true owner.

RATI FICATION

"One employed by a servant to assist in the performance of his
master's business is not an employee of the master, for whose
negligence the master will be liable, unless the servant has author-
ity, either express or implied, to employ help." '39

Carter v. Bishop4 ° presents a case in which the above principle
36. 88 Ga. App. 642, 76 S.E.2d 817 (1953).
37. McDonald v. Railway Express Agency, Inc., 89 Ga. App. 884, 81 S.E.2d

525 (1954).
38. See Note 37, supra.
39. Cowart v. Jordan, 75 Ga. App. 855 (859), 44 S.E.2d 804 (1947).
40. 209 Ga. 919, 76 S.E.2d 784 (1953).

f Vol. 6



of law was considered by both of our appellate courts and a dif-
ferent construction placed on it by each court. It was the first
instance in which such a factual situation has been considered in
this State by either. The Court of Appeals" endeavored to dis-
tinguish the application of this statement by virtue of the particu-
lar circumstances alleged, but the Supreme Court reversed the
Court of Appeals decision, which had sustained the overruling of
the defendant employer's general demurrer.

In the Carter case, the defendant's employee was placed in
charge of the operation of his employer's truck, and there were
both written instructions and rules forbidding him to allow any
unauthorized person to operate the truck. In violation of these
instructions, the servant of his own volition turned the operation
of the truck over to an unauthorized substitute driver, who was
not in the defendant's employ, but was driving at the time of the
injury complained of by the plaintiff. The regular servant was
not supervising the unauthorized driver, but rather was asleep.
The Court of Appeals found that the petition stated a cause of
action as to the defendant employer, in that the averments that
the servant was asleep and his consequent failure to supervise
the driver showed negligence as to the employer, and that the
substitute driver's services were beneficial to the defendant.

On certiorari, however, the Supreme Court made it quite clear
in the Carter case that the allegations of the petition failed to
show that the defendant employer by his acts or conduct had
ratified the conduct of the servant in any respect. The Supreme
Court pointed out that it was not the servant's duty to supervise
the operation of tile truck, but to operate it himself, and though
the substitute driver's acts may have been beneficial to the defend-
ant employer, that in itself would not be sufficient to impose
liability, as he was not the defendant's agent. The Supreme
Court found that the alleged acts of the servant in turning over
the operation of the truck to an unauthorized person when ex-
pressly forbidden to do so was sufficient to show that the servanl
was acting beyond the scope of his employment.

The Court of Appeals, in Padgett v. Collins,42 over a dissent-
ing opinion by Judge Felton, affirmed in part the lower cou't's
granting of a nonsuit to a plaintiff in a trover action against an
allegedly bona fide purchaser of an automobile. The facts were
unusual. The plaintiff (as principal) turned over signed, blank
checks to his agent for the purchase of automobiles at auction
sales. The checks were given about four months before the agent
was discharged, and the principal failed to recover the checks.

41. 87 Ga. App. 554, 74 S.E.2d 562 (1954).
42. 89 Ga. App. 769, 81 S.E.2d 309 (1954).
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Thereafter, the agent used one of the checks to purchase an auto-
mobile, which was subsequently sold to the defendant, whom the
court found to be a bona fide purchaser for value and without
notice of plaintiff's interest. The agent arranged for the bill of
sale to be forwarded to plaintiff, who returned same and en-
deavored to stop payment on his check. After the check had
already cleared, he then procured another bill of sale from the
dealer, in an apparent effort to ratify the sale. The plaintiff con-
tends that he had ratified the act of his agent, and therefore the
agent was acting for him in the purchase of the automobile, and
that he held legal title thereby. The Court, in conceding that the
question of ratification was one for the jury, held, however, that
the plaintiff must also show that he ratified the unauthorized acts
of the agent at such time and in such a manner as not to affect the
intervening rights of the third party defendant, which the plaintiff
failed to do.

MISCELLANEOUS

In Combs v. Carolina Casualty Insurance Company,13 another
case of first impression, it was held that an injured servant can
not circumvent the "fellow servant" rule by bringing an action
against his employer's liability insurance company on an indemnity
insurance policy and another fellow servant, who caused his
injuries, and the Court of Appeals quite properly affirmed the
sustaining of the defendant indemnity company's general de-
murrer to plaintiff's petition. It was held that the statute4 4 under
which plaintiff was endeavoring to proceed requires a showing
that a member of the "public" sustained injuries such as to con-
stitute "actionable negligence," and where, as here, the plaintiff
is barred from instituting action against his employer in the first
instance by virtue of his being a "fellow servant," there being no
actionable negligence, similarly he has none under the indemnity
insurance policy.

A certified copy of a certiorari bond, which shows that it was
executed under seal by an attorney in fact for a surety, which has
attached to it the attorney's authority, which discloses that it
was not executed under seal, is fatal to a petition for certiorari,
since the agent's authority to execute a sealed instrument must
also be under seal. 45

43. 90 Ga. App. 90, 82 S.E.2d 32 (1954).
44. GA. CODE § 68-612 (1933).
45. Edwards v. City of Atlanta, 88 Ga. App. 329, 76 S.E.2d 635 (1953).


