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CONSTITUTIONAL LAW - PRICE REGULATION
BUSINESSES "AFFECTED WITH PUBLIC

INTEREST" - DUE PROCESS
0

Defendant's license for selling cigarettes wholesale was revoked for
a violation of theUnfair Cigarette Sales Act of 1949, GA. L. 1949,
p. 695. The trial court found that the business of selling cigarettes is
not one affected with a public interest and therefore the regulation of
cigarette prices offends the due process clause of the Georgia Consti-
tution. On appeal, held, affirmed. The Unfair Cigarette Sales Act of
1949 violates the due process clause of the Georgia Constitution.
Williams, Comm'r of Revenue, v. Hirsch, __Ga ., S.E.2d- (April
11, 1955).

No person shall be deprived of property without due process of law.
U.S. CONST. amendments V and XIV, GA. CONST. art. 1, § 1 (1945).
The Supreme Court has dealt extensively with the problem of price
regulation, beginning in 1876 when it held that a state legislature
has the right to regulate prices in businesses affected with a public
interest. Munn v. Illinois, 94 U.S. 113, 24 L. Ed. 77 (1876). But a
state attempting to fix the price of commodities of a business not
affected with a public interest violates the due process clause of the
United States Constitution. Williams v. Standard Oil Co., 278 U.S. 235,
49 S. Ct. 115, 73 L. Ed. 287 (1929). However, a state legislature may
validate contracts by which the producer fixes the resale price of
commodities sold under his trademark, and make contractual stipula-
tions fixing the resale price effective as against a third person. Old
Dearborn Distributing Co. v. Seagram-Distillers Corp., 299 U.S. 183,
58 S. Ct. 139, 81 L. Ed. 109 (1936) (upholding the Illinois Fair Trade
Act). "Price control, like any other form of regulation, is unconstitu-
tional only if arbitrary, discriminatory . . . [and] an unnecessary

and unwarranted interference with individual liberty." Nebbia v. New
York, 291 U.S. 502, 539, 54 S. Ct. 505, 78 L. Ed. 940 (1934) (upholding
New York Milk Control Law). Statutes regulating prices have been
upheld in almost every state, and "probably the greatest number of
courts have found trade practices statutes invalid on the ground that
their provisions were too vague and uncertain." 1 MERCER L. REV. 34,
36 (1949-50). The Georgia Supreme Court first dealt with the problem
of price regulation in 1938 when it held that a milk control act
which exempts from its provisions a person not having more than
six cows from which he sells milk was not invalid on the basis of
denial of equal protection. Gibbs v. Milk Control Board of Georgia,
185 Ga. 844, 196 S.E. 791 (1938) (upholding Milk Control Law of
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1937). A milk control act regulating distribution and sale of milk,
including prices, during a declared emergency is within the police
power of the state. Bohannon v. Duncan, 185 Ga. 840, 196 S.E. 897
(1938) (upholding Milk Control Law of 1937). A levy upon deal-
ers, producers or distributors to be used in aid of the administration
of a milk control act as a health measure is not a tax and hence does
not violate the provision of the Georgia Constitution requiring that
taxation be uniform on the same class of subjects. Holcomb v. Geor-
gia Milk Producers, 188 Ga. 358, 3 S.E.2d 705 (1939) (upholding Milk
Control Law of 1937). Milk is not a business affected with a public
interest, and an attempt by the state to regulate the price of milk
offends the due process clause of the Georgia Constitution. Harris v.
Duncan, 208 Ga. 561, 67 S.E. 2d 692 (1951) (striking down Milk Con-
trol Law of 1937). A law which allows a manufacturer to establish
minimum prices for the sale of its products at retail violates the due
process clause of the Georgia Constitution. Grayson-Robinson Stores,
Inc. v. Oneida, Ltd., 209 Ga. 613, 75 S.E.2d 161 (1953) (striking down
Fair Trade Act of 1937; act also contrary to Sherman Act as it was at
that time and was ab initio void on that basis). The same reasoning
applies to a law which permits the manufacturer to regulate the retail
price of products sold with his name, brand, or trademark. Cox-Gard-
ner v. General Electric Co., 211 Ga. , 85 S.E.2d 514 (Jan. 10, 1955)
(striking down Fair Trade Act of 1953). The reasonableness of the

exercise of the police power of a state must be considered in the light
of economic conditions. See Liquor Store, Inc. v. Continental Distrib-
uting Corp., 40 So. 2d 371 (Fla. 1949) (striking down Florida's Fair
Trade Law on the basis that such a law during the time of a seller's
market is unconstitutional).

Although the United States Supreme Court, having used the test
of a business "affected with a public interest," abandoned it in favor
of the test of reasonableness, see 39 MICH. L. REV. 621 (1941), the
courts of Georgia are bound by the Harris case to the "public interest"
test. But what does this mean? Cases subsequent to the Harris case
have placed little emphasis on the "public interest" test, stressing
rather, that an attempt by the General Assembly to regulate prices
is a violation of the due process clause of the Georgia Constitution.

A business during a depression is no more affected with a public
interest than the same business during an inflationary period, and
during the last depression, Georgia courts upheld price regulation.
In view of the fact that price regulation during a depression has con-
siderably different effects from such regulation during "good times,"
it is not unreasonable that the Georgia courts have recently struck
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it down. In taking this action, the Georgia Supreme Court has indi-
cated that it has a distinct aversion to price regulation, and that there
are few businesses which meet the test of being "affected with a public
interest." Such diverse items as milk and cigarettes have failed to meet
the standard. But is is difficult to believe that the Georgia Supreme
Court in the future would deny the efficacy of price regulation acts
passed during a depression for the protection of the state's economy.
To sustain such legislation without reversing the Harris case, the
court would have to argue that economic conditions determine
whether or not a business is affected with a public interest. In doing
this, it would in effect be applying the "reasonableness" test used
by the Supreme Court.

LYMAN RAY PATTERSUN

CORPORATIONS-QUORUM-EFFECT OF
WITHDRAWAL OF SHAREHOLDERS

Plaintiff stockholder filed suit for preliminary injunction against
defendant corporation to prevent the continuation of an annual stock-
holder's meeting. The meeting had been adjourned on March 20 until
April 20, for lack of a quorum. The meeting of April 20 was recessed
until April 23, as it could not be determined if a quorum were pres-
ent. Simultaneous with the recess, plaintiff delivered a large number
of proxies and their subsequent revocations which the defendant dis-
regarded. Held, Preliminary injunction granted. A shareholder present
in person or by proxy before a quorum exists can leave and his orig-
inal presence will not cause his shares to be counted for quorum
purposes. Textron, Inc. v. American Woolen Co., 122 F. Supp. 305
(D.C. Mass. 1954).

A quorum is such a number of the members of a body as is compe-
tent to transact business. Morton v. Talmadge, 166 Ga. 620, 144 S.E.
111 (1928). Usually, the question as to what constitutes a quorum
for stockholders' meetings is governed by statute, see Clark v. Wild, 85
Vt. 212, 81 A. 536 (1911), or by rules and regulations of the corpora-
tion, and these rules and regulations have all the force of contracts
as between the corporation and its members and as between the mem-
bers themselves. State ex rel. Schwab v. Price, 121 Ohio St. 114, 167
N.E. 366 (1929). The effect of a withdrawal can be governed by the
charter or by-laws as to whether a quorum means that there must be
a majority present to organize the meeting, Commonwealth v. Vander-
grift, 232 Pa. 53, 81 A. 153 (1911), or that there be a majority present
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