
COMMENTS AND CASE NOTES

CONSTITUTIONAL LAW-EQUAL PROTECTION-
"SEPARATE BUT EQUAL" DOCTRINE-

RACIAL SEGREGATION IN
RECREATION

Plaintiff Negroes filed suit against city and state officials to enjoin
them from segregating whites and Negroes at public bathing beaches,

bath houses, and swimming pools, and moved for judgment on the
pleadings. The motion was denied by the District Court. Lonesome

v. Maxwell, 123 F. Supp. 193 (D.C. Md. 1954). On appeal, held, re-
versed. The police power cannot be invoked to sustain racial segrega-
tion with respect to public beach and bath house facilities. Dawson v.

Mayor of Baltimore, 23 U.S.L. Week 2057 (4th Cir. Mar. 14, 1955).

"No State shall . . . deny to any person within its jurisdiction the
equal protection of the laws." U.S. CoNsT. amend. XIV, § 1. Class
legislation is not forbidden by the fourteenth amendment, Metropoli-
tan Insurance Co. v. Brownell, 294, U.S. 580, 55 S. Ct. 538, 79 L. Ed.
1070 (1935), but such classification must be based upon some real
and substantial distinction. Southern Ry. Co. v. Greene, 216 U.S. 400,
30 S. Ct. 287, 54 L. Ed. 536 (1900). A state can require segregation of
whites and Negroes on common carriers if separate and equal accom-
modations are provided, Plessy v. Ferguson, 163. U.S. 537, 16 S. Ct.
1138, 41 L. Ed. 256 (1896), but a state statute requiring racial segre-
gation on interstate buses is invalid under the commerce clause. Mor-

gan v. Virginia, 328 U.S. 373, 66 S. Ct. 1050, 90 L. Ed. 1317 (1946). To
deny Negroes the right to serve on juries because of their race is a
denial of the equal protection of the laws, Strauder v. West Virginia,
100 U.S. 303, 25 L. Ed. 664 (1880), but the fact that a statutory pro-
cedure restricts the number of eligible jurors does not mean that equal
protection of the laws has been denied. Fay v. New York, 332 U.S.
261, 67 S. Ct. 1613, 91 L. Ed. 2043 (1947) (number of eligible jurors
from a population of 1,800,000 reduced to a special or "blue ribbon"

panel of 3,000). A state statute denying Negroes the right to vote in
primary elections is unconstitutional, being a denial of the equal
protection clause, Nixon v. Herdon, 273 U.S. 536, 47 S. Ct. 446, 71 L.
Ed. 759 (1927), and a Negro has a right to vote in a primary election
even though the party holding the primary calls itself a private organi-
zation. Elmore v. Rice, 72 F. Supp. 576 (D.C. S.C. 1947), aff'd, Rice v.
Elmore, 165 F. 2d 387 (4th Cir. 1947), cert. denied, 333 U.S. 875, 68
S. Ct. 905, 92 L. Ed. 1151 (1948). A state court denies the equal pro-
tection of the fourteenth amendment when it acts to enforce racial
restrictive covenants between private persons. Shelley v. Kraemer, 334
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U.S. 1, 68 S. Ct. 836, 92 L. Ed. 1161 (1948). It is a denial of the
equal protection clause to refuse to admit a Negro to a state univer-
sity law school when there are no other facilities available in the state,
Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 59 S. Ct. 232, 83 L.
Ed. 208 (1938); Sipuel v. Board of Regents, 332 U.S. 631, 68 S. Ct.
299, 92 L. Ed. 247 (1948), and once he has been admitted to the school,
the imposition of restrictions on him because of his race denies the
equal protection of the laws. McLaurin v. Oklahoma State Regents,
339 U.S. 637, 70 S. Ct. 851, 94 L. Ed. 1149 (1950). A refusal to admit
a Negro to a law school constitutes a denial of the equal protection
clause if the state law for Negroes is not equal to the law school for
whites. Sweatt v. Painter, 339 U.S. 629, 70 S. Ct. 848, 94 L. Ed. 1114
(1950). Segregation of the races in public education is a denial of the

equal protection of the laws. "Separate educational facilities are in-
herently unequal." Brown v. Board of Education, 347 U.S. 483, 74 S.
Ct. 686, 98 L. Ed. 873 (1954).

Classification itself is not forbidden by the fourteenth amendment,
and since 1868, race has continually been used as a basis of classifica-
tion. It is the "separate but equal" doctrine, first promulgated in 1896,
that has permitted the continuation of racial classification. That doc-
rine has now been struck down in the field of public education.

It is the policy of the Supreme Court to construe its decisions as
narrowly as possible, Sweatt v. Painter, supra, and whenever possible
to avoid deciding a constitutional question. See Ashwander v. Ten-
nessee Valley Authority, 227 U.S. 288, 56 S. Ct. 466, 80 L. Ed. 688 (1936)
(dissenting opinion). In the light of this policy, the Court made the

ruling the Brown case as broad as it could and still remain consistent
with its methods. Faced with the same problem in four cases, the Court
granted relief to petitioners by declaring that segregation in all public
education is unconstitutional. It chose this opportunity, one not
often presented to it, to strike down unequivocably the "separate but
equal" doctrine in public education.

There are five major areas of segregation litigation which have come
before the Supreme Court-transportation, juries, primaries, property
(restrictive covenants), and education. Of these areas, it is in trans-

portation and education that the "separate but equal" doctrine has
had its widest and most effective application. It is obvious that a
"separate" jury or a "separate" vote cannot be equal, and property,
by its very nature, is not susceptible to the doctrine. In these three
fields, the Court has acted under the equal protection clause to destroy
racial segregation. And in transportation, acting under the commerce
clause, the Court has accomplished the same end.
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At the time of the Brown case, the one field in which the "separate
but equal" doctrine retained a firm grip was public education. In
that case, the Court pointed out that of the six cases involving this
doctrine in education that had come before it, the first two did not
challenge the validity of the doctrine itself. In the subsequent cases,
all involving universities, the Court granted relief to petitioners
without reexamining the doctrine, until Sweatt v. Painter, supra, when
it impliedly overruled segregation in state universities.

The Brown case is a climax to a trend begun in 1938 with Missouri
ex rel. Gaines v. Canada, supra. The rule is explicitly stated and
widely applied. Because of the significance of public education, its
basic and fundamental importance to the nation and the fact that it
includes within its scope most of the aspects of modern life, the con-
clusion appears to be inescapable that the implication of the ruling
in the Brown case is that no longer is color to be the basis of classifi-
cation in any field.

Thus, the circuit court appears have been correct in reversing the
district court's decision. But in this connection, it should be remem-
bered that the in the Brown case itself the Supreme Court recognized
the complexity of integration in the schools because of the "great vari-
ety of local conditions." The mere statement of a principle or rule of
law does not bring about an automatic change in mores and customs.
The "separate but equal" doctrine has existed for fifty-eight years.
It was doomed from its inception. But at the time it was formulated
it was a valid doctrine because of the then existing conditions. It was
in no sense a noble doctrine; but neither was its progenitor, slavery.
Today, conditions have changed. A reaffirmation of the "separate
but equal" doctrine by the Supreme Court in the Brown case would
have transmuted a valid doctrine of expediency into a fixed principle
of law for the nation. Should certiorari be applied for in the instant
case, it may well be that the Court will let the decision stand by
denying the petition. This action would have the effect of leaving a
certain amount of latitude in jurisdiction where the problem of racial
segregation is most acute. However, the Supreme Court, if the instant
case comes before it, must, in the light of its past decisions, affirm the
decision of the circuit court.

The conclusion must be that the "separate but equal" maxim,
though it still exists, has ceased to function as a legal doctrine. The
fact that it may be a long time dying does not make its demise any
less certain.

LYMAN RAY PATrERSON
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