QUASI-MUNICIPAL TORT LIABILITY IN GEORGIA
By JAMES M. COLLIER*
INTRODUCTION

Traditionally governments in the common law countries have
enjoyed fredom from tort liability. Such freedom has its roots in the
feudal theory that the lord could not be conpelled to answer in his
own court. As a lord, the King could not be sued in his own courts.
'When his judiciary superceded the courts of the lesser lords, the King
became the only person in the land free from all legal process. Ultinately the King's iinuunity from judicial process developed into the
doctrine that "the King can do no wrong." After this premise was
accepted, it was an easy transition to hold that the King's governicnt could do no wrong. By the time the American colonies severed
their ties with England the policy was firmly established that the
government was immune from tort liability. As independent sovereigns, the American states wholeheartedly espoused the government
non-liability for tort rule. \Vhen the United States of America was
created, it, as a sovereign, also was declared free from tort liability.
Theoretically if in the eyes of the law government cannot commit
a tort, local units of government should enjoy freedom from tort liability. Actually a great deal of immunity has spilled over to the benefit of local units of government, especially quasi-nuinicipal units.
However, there are instances when they are held liable on the same
basis as are private individuals. This is true in Georgia. The purpose
of this paper is to discover when quasi-municipal units of local governnents in Georgia are covered by the immunity rule and when
they are held accountable for their torts.
UNITS OF LOCAL GOVERNMENT
Basically there are three different units of local government in
Georgia: (1) municipal corporations; (2) counties; and (3) ad hoc
or "special function" units. For the purpose of this article special
function units shall be defined to include only those units which are
independent of the counties and municipal corporations. If they are
dependent agencies, they shall be considered as part of the parent
county or municipality. The classic example of an ad hoc unit of
government so defined is a school district.
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Some question may be raised as to whether school districts in Georgia are independent ad hoc districts. Argument can be mustered for
the proposition that school districts are merely arms of the county
or municipal governments rather than independent units; arms dedicated to the special task of ordering the education of the populace
for the county or municipality. To support this contention the case
of Smith v. Board of Education of Washington County' may be cited.
In this case the court said:
Under the law, the county acts through its board of commissioners of roads and revenue in matters of finance, construction of roads, bridges and the like. In matters of education the county acts through its board of education. When
the board of commissioners of roads and revenue acts upon
other matters lawfully within its jurisdiction, it is the county
acting "by corporate authority." When the board of education acts upon matters lawfully within its jurisdiction, it is
the county acting through "is corporate authority."
Another opinion which could be cited to bolster the position that
school boards are mere agents of the county or municipality is found
in the recent case of Duffee v. Jones.2 Here the court said: "In matters pertaining to education, it [the county] acts through its board
of education. When the board of education acts upon- matters lawfully within its jurisdiction, it is the county acting through its corporate authority

..

On the other side-that a board of education is something more
than a mere county or municipal department-stands the case of
Board of Education v. Southern Michigan National Bank. 3 The court
commenced its opinion with the statement that "A county board of
education is a political subdivision of the state." 4 In State v. Walker,3
the court cited with approval the Southern Michigan statement that
a school board is a political subdivision of the state. This is exactly
the same position as that held by counties and municipalities-political subdivisions of the state. Thus the court placed school districts
on an independent ad hoc plane. The court further called attention
to the fact that "The Constitution of 1945 gives county boards of education constitutional rather than statutory status." Since school districts are universally recognized as independent ad hoc districts, and
1. 153 Ga. 758, 113 S.E. 147 (1922).
2. 208 Ga. 639, 68 S.E.2d 699 (1952).
3. 184 Ga. 641, 192 S.E. 382 (1937).

4. However, the third sentence of the opinion dilutes that position with the
comment, "It is an agency through which the county acts in school matters."
5.

88 Ga. App. 413, 76 S.E.2d 852 (1953).
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enjoy almost complete freedom from the government of the county
or municipality in which they operate, they shall be considered here
as independent special districts. Undoubtedly the Georgia courts
would so hold if such an answer to the question ever became vital to
the case before the bar.6
Georgia boasts more counties, 159, than any other state in the nation
except Texas.7 According to The Municipal Yearbook 1953, there are
341 ad hoc units of government in this state, of which 187 are independent school districts., The great majority of states have more special functions districts than Georgia. Twenty states maintain over
one thousand independent school districts each, with Minnesota's
score 6,227. Georgia has a total of 975 units of local government, the
majority being municipalities-475 in number.
From a legal point of view, counties and special districts may be
studied together as quasi-municipal corporations.
The terms "quasi-municipal," as applied to corporations,
"quasi-corporations," "public-quasi corporations," and other
similar terms, are often used as meaning the same thing. Better designation, it would seem, would be to confine the term
"quasi-corporation" to organizations not strictly corporations
at all, and to designate as "quasi-municipal" those organizations which are deemed corporations but which are held not
6.

From the point of view of tort liability, it makes no difference whether a
school district is an agency of the state acting on the local level independently
of the municipality or county in which it functions, or whether it is the
mere educational agency of the municipal or county government. In either
event the school board is relieved of tort liability because the duties it
performs are governmental in nature. In Nabell v. City of Atlanta, 33 Ga.
App. 545, 126 S.E. 905 (1925), the plaintiff was injured due to the alleged
negligence of the teachers in charge of the technological High School of Atlanta, Georgia. Plaintiff's father paid to the city as tuition $100 per annum
in order that the boy might attend the school. In denying plaintiff's plea
for damages, the court said:
"The first question that presents itself for consideration is whether or
or not the city, in operating this public school, was performing a governmental or ministerial function; it being well settled that the city
would not be liable in the performance of a governmental function.
While the line of demarcation between these two functions is, in some
cases, rather closely drawn, we think the city, in the instant case, was
engaged in the performance of a governmental function. The duty of
educating its citizenry is one that devolves upon the State of Georgia as
a sovereign power, and in the performance of this duty the State is
discharging a function of government. If the State performs this function through one of its municipalities, and delegates to such municipality such power as may be necessary for the education of the public,
'the municipal corporation, likewise in the discharge of such duty, is
in the exercise of a purely governmental function, affecting the welfare
not only of the citizens resident within its corporation but of the
citizens of the commonwealth generally, all of whom have an interest'
in the education and consequent edification of the State citizenry."

7.

THE MUNICIPAL YEARBOOK 16 (1953).

8. Ibid.
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municipal corporations in some respect. As the term is used
herein, what is meant is a corporation created or authorized
by the legislature which is merely a public agency created
or authcrized by the legislature to aid the state in, or to take
charge of, some public or state work, other than community
government, for the general welfare. "Quasi-municipal" corporations are public in nature, but not, strictly speaking, municipal corporations. They are bodies which possess a limited number of corporate powers and which are low down
in the scale or grade of corporate existence, and consisting of
various local government areas established to aid the administration of public functions. Quasi-municipal corporations
are sometimes improperly classified in a general way as municipal corporations in judicial decisions by a general statement and without discussion. The term is sometimes applied
to railroad corporations, and other kinds of public utilities
but, of course, they are not and cannot be called quasi-municipal corporations. 9
Pure municipal corporation tort liability so radically differs from
quasi-municipal corporation tort liability that each must receive
distinct consideration. Here only the latter will be studied. The
cases clearly indicate that the Georgia courts lay great stress upon
whether a unit of government is a municipal corporation or a quasimunicipal corporation when they are asked to hold the corporation
subject to a tort action. 10
TORT LIABILITY AT COMMON

LAW

Loosely applying the term "rule of law,' it may be said that there is
a rule of law in the United States to the effect that local units of government are not liable for the torts committed by their agents." This
rule-if the statement is dignified to that point-is so hedged with
exceptions that its effectiveness has been greatly eroded. As applied
to municipal corporations proper, it may be well to abandon the rule
9. 1 MUNICIPAL CORPORATIONS, § 2.13 (3rd Ed. 1949).
10. "A municipal corporation or municipality is a legal, political, and fictitious
entity or institution, separate and distinct from the government creating it;
a municipality is an intangible, unpalpable, and incorporeal entity, and each
municipality is a separate thing."
"A municipal corporation or municipality is a body corporate and politic,
created for political and purely public purposes, and contrived for the
benefit of the State and the public. It is an artificial body, being, or corporation; it is a political creature, and, since it is a mere creature of the State,
or is the creature, or creation of law, it is dependent on the State, and
cannot be greater than its creator, and must at all times remain .amenable
to the will of the state. It must be borne in mind that the modern municipality is . . . a public institution for self government and improvement and
local administration of the affairs of state.
62 C.J.S. Municipal Corporations § 3 (1949).
II. It goes without saying that a body politic can act only through its agents,
as is true in the case of any other association.
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altogether. If the rule has any reason to exist at all, its primary purpose is served by indicating the status of tort liability in its application to quasi-municipal corporations.
In the early case of the Justices of the Inferior Court of Clark
County v. Haygood,12 the court was confronted with the problem
whether a quasi-municipal corporation could be sued in tort by an
individual. The court came to the conclusion that counties, or quasimunicipal corporations, were not subject to such judicial action at
common law. The next year the court ruled in Dougherty County v.
Croftl 3 that quasi-municipal corporations were not liable unless made

so by statute for damages for breach of contract. These two cases immunized quasi-municipal corporations from damage suits on any score
at common law. Shortly after these decisions the legislature passed
a law saying, "Every county is a body corporate, with,,power to sue
or be sued in any court."' 14 Within itself this law appears simple: a
county may sue anyone against whom it has a cause of action, and
anyone with a cause of action against a county may sue it. However,
the legislature did not see fit to leave the situation as simple as that.
It further added "A county is not liable to suit for any cause of action
unless made so by statute." ' - This latter section of the enactment
clearly codified the common law position on the right of an individual
to sue quasi-municipal corporations. Then what does the first portion
mean when it says that every county can be sued in any court? Decatur
County v. Praytor, Hawton & Wood Contract Co.16 solved the mystery. These two statutes mean that a county is liable to suit on its contracts generally, but is not liable to suit for torts unless made so expressly by a statute dealing with that specific wrong. The classic example of a statute specifically making a county liable to tort action is
the Bridge Liability Statute, 17 which shall be discussed fully later.
The philosophy behind absolute tort immunity for quasi-municipal
corporations-except where made liable by specific statutory enactments-is interesting. It is particularly interesting in the light of
the tort liability of municipal corporations, e.g., while performing
"governmental" functions municipal governments enjoy tort immunity, but while performing "proprietary" functions they are accountable as ordinary private corporations. The seed of tort immunity for
government lies in the "King could do no wrong" idea. If that theory
12.
13.
14.
15.

16.

17.

15 Ga. 309 (1854).
18 Ga.473 (1855).
GA. CODE § 23-1501 (1933).
GA. CODE § 23-1502 (1933).
163 Ga. 929, 137 S.E. 247 (1927).
GA. CODE § 95-1001 (1933).
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should be expanded to include local governments, should it not
include all units of local government? Why are quasi-municipal corporations immune from tort liablity at common law on all counts
while their far more important kinsmen, municipal corporations, are
not so inclusively protected? The answer lies in the differences the
courts find in the general nature of the two. In Scales v. Chattahoochee,18 the court analyzed the reasons why municipal corporations and
quasi-municipal corporations stand on different footings in regard to
tort liability.
It is admitted that, by Common Law, counties, hundreds,
townships, districts, etc., are not liable to an action of this
kind [tort]. They are subdivisions of the State Governmentmere modes by which the [sic] State parcels out its duties
of governing its people: ...
But in 'bur opinion, a county, though a corporation, are
liable to be sued, stands, in many respects, upon a different
footing from cities and towns. A city has a charter giving

to its citizens various privileges not granted to citizens in
general. This charter also usually exempts the corporations
from various public duties, cast by the general law upon
other citizens. In this State these charters, whether of cities
or towns, almost invariably exempt the corporations from
road duty. In consideration of these privileges, these corporations undertake, as corporations, certain public duties.
One of these is to keep the roads and bridges within the corporate limits, in good condition. This duty and these privileges are not forced on the people. They are granted at their
request, and they may be given up either by surrender of
the charter, or by a non-user.
Counties, as corporations, stand upon an entirely different
footing. They are, as we have said, mere subdivisions of the
State. The people have no privileges or immunities not
granted to all citizens. They are in fact, merely convenient
modes by which the State governs, the people. The corporate
existence cast by law on counties is not asked for, and cannot be cast aside, but is the law of the State, and it cannot
be inferred that, in consideration of the grant and of the
privileges conferred in the charter, the people of the county
have undertaken the public duties cast upon them.
The State is never suable except by express enactment, and
this is also true of subdivisions of the State. They are parts
of the sovereign power, clothed with public duties which
belong to the State, and for convenience divided among local
organizations.
After stating the law in this state to be that counties are not amenable to tort suits unless a statute expressly or by necessary implica18.

41 Ga. 225 (1870).
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tion bestows the right to sue, the court in Mitchell County v. Dixon9
further observed: "Neither the negligent performance of duties which
the county authorities are compelled to perform, nor the negligent
discharge of duties voluntarily assumed in the exercise of the discretion vested in the county authorities, except in cases provided by
statute, gives a cause for action against the county." It is a universally.
accepted rule in this country that no tort action will lie against a
county for the non-performance of any duty which is imposed upon
it by the state. 20 However, there is a trend in the direction of holding
quasi-municipal corporations liable for acts of misfeasence, 21 as contraited with immunity for nonfeasance. Under the misfeasance theory
if the county allowed a dangerous hole to wash in one of its roads
and someone is injured because it failed to take precautionary meastires, the county is not liable-but if county agents dug the hole, the
county is liable. Also, there is some dissent from the proposition that
quasi-municipal corporations are free from tort liability for the negligent discharge of duties voluntarily assumed in the discretion of the
county authorities. 21 Although the quotation from Mitchell County v.
Dixon was dictum, the Georgia courts seem to have accepted the premise that a county is not liable for its tortious acts involving misfeasance. In the case of Millwood v. DeKalb County,i2 Mrs. Millwood
was injured because "...
a named [county] road, which crossed a
private way, had been worked by the [county] chain gang in such
a manner as that persons traveling the private way at night, having
no knowledge of the condition in which the public road had been
left at the point where the private way intersected it, she fell and was
injured. There were allegations that the county authorities had failed
to protect persons who were traveling along the private way." Clearly
these facts establish a case of misfeasance on the part of the county
agents. Yet the court ruled that the county was not susceptible to a
tort suit of this nature because not made so by statute. Also, the court
took the position that maintaining the county roads was a voluntary
and not a mandatory undertaking. "It is contended, however, that
the restriction upon the right to sue a county only applies in cases
which arise from the negligent performance of a work which the
county authorities are compelled by law to do, and that, where the
19.
20.
21.

21.

20 Ga. App. 21, 92 S.E. 405 (1917).
14 AM. JUR., Counties § 50 (1937).
Hammond v. Monmouth County, 117 N.J.L. (1936).

See 20 C.J.S. Counties § 215 (1940). Here it is stated that counties are
liable for their torts committed in ".. . performing special duties imposed
on it with its consent or voluntarily assumed by it.
22. 106 Ga. 743, 32 S.E. 577 (1899).
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county authorities are engaged in doing an act about which they have
a discretion either to do or not to do, the negligent performance of
such work will render the county liable in damages to the party
aggrieved. This contention cannot be sustained. It is based upon the
fallacy that the county is liable in all cases unless it is declared not
to be liable, and that the Code declares it not liable in cases where
the authorities are compelled by law to do the work which was the
cause of the damage. The correct position is this; as fully appears
from the decisions above cited: the county, being a political division
of the State, is not liable to be sued, unless special authority can be
shown; and it is incumbent upon the person filing the suit to bring
his case within the legislative authority upon which he relies to bring
the suit."
Another reason exists for the philosophy that counties are not
responsible for their torts. Superimposed upon the idea that a county
is merely the state incarnate in a smaller georgraphical area is the
idea that county officials and employees, while performing their statutory duties, actually are not working for the county as such, but for
the state, in Dougherty County v. Kemp,23 the court contended that
"the [county] officer, while engaged in his legal duties, is not the
agent or servant of the county, but of the law; and if engaged otherwise than in his legal duties, he is the servant of those who sent him."
In Scales v. Chattahoochee County,24 the court said: "We do not see

why a county should be liable for a failure of a public officer to perform his duty as to bridges and roads, any more than upon his failtire to do any other duty required by him. The law does not cast the
duty upon the county but upon the officers, and they are officers of
the State, although it may be that their duties are confined to the
county."
Dougherty County v. Kemp, supra, leaves the impression that if

the county official or employee is acting for the county in what is
called a "proprietary" function, the county might be liable for the
torts committed by its agent. The distinguishing feature between the
former and the latter are that governmental functions are those
undertakings which promote the general welfare of the state as a
whole, while proprietary functions are those which generally redound
to the benefit of the inhabitants of the local unit performing them.
According to the general rules as recognized in American Jurisprudence,25 counties are liable for their torts committed while en23. 55 Ga. 253 (1874).
24. 41 Ga. 225 (1870).
25. 14 AM. JIR, Counties § 1 (1938).
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gaged in proprietary activities. "The reason given for the nonliability of counties for injuries caused in the performance of governmental functions-namely, that a county should not be held liable
in respect of an act which it performs as an arm of the State any
more than the State itself should be deemed liable-is not applicable where the county is engaged in a proprietary capacity
when the injury for which it is sought to be held was inflicted. The
possibility of the exercise by a county of private or proprietary functions, with a consequent loss of immunity from liability, is recognized in many cases." 26 One of the examples of a proprietary function
of counties listed in American jurisprudence is operation of a county
hospital. Apparently in Georgia it makes no difference whether the
operation of a county hospital is a proprietary or governmental function. In Ware County v. Cason,27 the court failed to differentiate on
the grounds that the county would not be liable even if the function
were proprietary. The court quoted Code Section 23-1502 and added
that this freedom from tort liability, unless made liable by statute,
includes ex delicto causes of action such as 'causes of action
arising out of the negligent performnace of authorized but not compulsory, ministerial, or proprietary functions, as distinguished from
governmental functions' (in the instant case operating a hospital),
whether the hospital be operated 'primarily for charitable purposes,'
or operated 'primarily for profit.' " Here plaintiff, a pay patient in
a county hospital, suffered an injury caused by the negligence of the
county in operating its hospital. The court refused her plea for damages.
-

In another case, Purser v. Dodge County,28 the county caused per-

sonal injury to the plaintiff because of its negligence in constructing
a road. Although the road on which the injury occurred belonged to
the county, the state highway department was responsible for its construction and repair. The county was working the road under a contract with the department. In denying relief to the plaintiff the courts
said " . . . there is no constitutional or statutory provision which can

be taken to render a county liable for a tort on account of personal
injuries arising from a defect in a highway constructed or repaired
by the county; and this is true irrespective of whether the construction or repair of the highway was done in the performance of the
county's own governmental functions in maintaining its system of
26. CORPUS

JURIS SECUNDUM

takes the same position, 20 C.J.S. Counties

(1940).

27.
28.

189 Ga. 78, 5 S.E.2d 339 (1939).
188 Ga. 250, 3 S.E.2d 574 (1939).

§ 215

MERCER LAW REVIEW

[Vol. 6

highways, or whether it was done, as stated in the certified question,
under a contract made by the county with the state highway department solely for pecuniary gain." Thus, even though the county had
gone into the construction business, it was not liable for its torts
committed while acting as a private contractor. In the recent case of
Arnold v. Walton,2 9 deceased was electrocuted because he was negligently exposed to a high voltage transmission line operated by Crisp
County. The court held that "

. .

. the hydro-electric plant in question

was a Crisp County undertaking." Completely ignored was the question whether this function was governmental or proprietary in nature.
The headnotes speak of " . . . Crisp County [having constitutional

authority] to engage in the business of production and distribution
of hydro-electric power . . ." Had the court answered the question

undoubtedly the function would have been decreed proprietary in
nature. Both the courts of Georgia and of the other states universally
hold electric power production and distribution by municipalities
to be a proprietary undertaking. However, in the Arnold case the
Georgia court again was not bothered by the proprietary nature of
the county enterprise. It merely stated that it found no statute making counties liable for this sort of negligence. Thus Crisp County was
not liable.
Before leaving the general subject of county immunity from tort
liability, one interesting case should be noticed. In Brunson v. Caskie3°

the plaintiff suffered damages when his horse was killed because of a
defective condition in a road of Baker County. Plaintiff sued the
county, and, for some unexplained reason, secured a judgment. He
demanded that the county commissioners pay the judgment, which
they refused to do. The case under consideration arose because the
plaintiff asked the court for a writ of mandamus which would force
the county commissioners to issue a warrant upon the county treasurer for the amount of the judgment. The court refused to issue the
writ for two reasons. First, the county was not liable for damages
issuing from defective roads. "There is no statute which expressly
or impliedly makes a county liable in damages for injuries sustained
because of a defective public road, .... " Thus the plaintiff had no
right to the original judgment because " . . . it rested upon no cause

of action at all." To free the county from liability the court looked
behind the money judgment. Second, according to the Georgia constitution in operation at that time, counties could be given the right
29.

205 Ga. 606, 54 S.E.2d 424 (1949).

30. 127 Ga. 501, 56 S.E. 621 (1907).
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by the legislature to levy taxes only for purposes enumerated in the
constitution. The present constitution has the same import: "The
Assembly shall not have power to delegate to any county the right
to levy a tax for any purpose, except.

"...

and then follows sixteen

sub-paragraphs naming the purposes for which the legislature may
give the counties the power to tax. 31 No money can be raised by
taxation to pay for activities other than those named in the constitution. In commenting on this section of the constitution the court said
in the Brunson case, "This constitutional provision not only inhibits
the payment of a demand for which the county is not liable ....

but

only permits by this means the payment of such claims as come within
the enumerated cases for which they [counties] may levy a tax." The
list of constitutionally permitted county functions is rather limited.
Not one of these sub-paragraphs provides in specific terms for counties to tax to pay for any sort of torts committed by their agents.
Could the point the court is making be that the constitution does
not permit counties to raise money by taxation to pay plaintiffs for
damages which they may suffer because of the negligence of county
agents? Such question, if answered affirmatively, could lead to some
unusual conclusions. In eminent domain proceedings quasi-municipal
corporations are liable for the "damages" they cause to land. Since
there is no provision in the fundamental document allowing counties
to tax to pay for damages which they negligently inflict upon a plaintiff's land, does the constitution grant a plaintiff the right to compensation under eminent domain, then deprive him of the fruits of his
right by leaving him remedyless? Clearly this would be a preposterous
position; thus the court held in Hall County v. Smith 32 that a county
may levy taxes to pay eminent domain damages, and mandamus wi!l
lie to force county officials to pay the judgment. Does the same holding apply where liabilities are imposed upon counties by statutes? In
1908, the Legislature enacted a statute authorizing the Governor to
appoint surveyors to mark out and re-establish the lines between
counties. According to the statute the ".

.

. compensation and expenses

[of running a line] shall be divided equally and chargeable to the
counties between which said line is drawn." In Robert v. Wilkinson
County,33 it was decided that this statute violated the constitutional

provision restricting the use of county tax funds. A request for a writ
of mandamus to compel the commissioners to issue their warrant upon
the treasurer to pay the cost of the survey was denied. Applying the
31.
32.
33.

art. 7, § 4.
178 Ga. 212, 172 S.E. 645 (1934).
137 Ga. 601, 73 S.E. 838 (1912).
GA. CONST.
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reasoning of this case to tort liability, an interesting question appears:
If a county is unable to tax to pay for a survey which is not mentioned in the constitutional list of permissives, can the county tax to
pay personal tort judgments which are not expressly covered by the
constitutional list of permissives? As far back as 1883, the court held
in Moreland v. Troup County3 4 that the county, in spite of the con-

stitutional limitation on tax purposes, was liable for the damages a
plaintiff suffers when hurt due to the negligent maintenance of a
county bridge, such liability being forced upon the county by statute.
In Dearingv. Shepherd,35 the court was asked to issue a writ of mandamus to force the country to pay a similar judgment. The court
stated the issue: "In response to the order nisi, the only cause shown
by the commissioners was, that the country had no funds in hand to
meet the demand other than such as were raised from taxation, and
that under the Constitution . . . the general assembly had no power

to delegate to any county the right to levy a tax to pay a judgment
rendered against the county for damages, and that in the absence of
such power, they had no means of raising money to pay the relator's
demand; and the [lower] court, being of that opinion, refused to
make the mandamus absolute and dismissed the petition for the same
at the relator's cost." The supreme court reversed the lower court and
granted the mandamus on the grounds that the constitutional provision invoked to defeat the payment of damages expressly conferred
upon the general assembly the power to grant to counties the authority to levy taxes to build and repair bridges, thus "This ample grant
of power and the means provided for executing it imposes on the
county obligations and corresponding duties to the public . . . and

subjects the county to liability for a failure to perform those duties."
According to Smith v. Baker County,3 6 the Roberts case and the
Moreland case can be distinguished. The decision in the Roberts case
was reached because the counties had no express or implied power
to tax to pay for a boundary survey, and thus could not be compelled
by the Legislature to pay for such a survey. Under the reasoning in
the Moreland case the constitutional provision permitting counties
to levy taxes to build bridges impliedly carried with it the right to
make such [tort damage] payment being included in the power to
levy a tax to build and repair bridges."
Up to this point attention has been focused exclusively upon counties. This is because by far the largest portion of the cases involving
34.

70 Ga. 714 (1883).

35.
36.

78 Ga. 28 (1886).
142 Ga. 168, 82 S.E. 557 (1914).
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the tort liability of quasi-municipal corporations have been concerned
with counties. However, there is no reason to believe that the courts
will treat other types of quasi-municipal corporations differently from
counties. In other words, the courts probably would have decided
the cases as they did had the defendant been an ad hoc or special
district rather than a county. The decisions dealing with school districts, the type of quasi-municipal corporation which next to counties
has experienced the most tort litigation.
In Roberts v. Baker3 7 the parents of a child killed due to the negligence of the driver while riding in a school bus sued the trustees for
damages. The court denied a right of action to the parents against
both the school system and the trustees on the ground that education
was a governmental function. The court said:
The transportation by the authorities of a local school district, or the trustees of a local school district, of children to
and from school by motorbus, makes accessible to the school
children the facilities of education authorized and provided
for them by law, and is therefore a part of the operation of
the school system, and such school authorities when engaged
in such transportation are in the operation of a governmental
function, and are therefore not liable in tort, either in their
official capacity, or as individuals, for any negligence,
through themselves or their agents, in the operation by them
of a motorbus, causing inuries to one of the school children,
while being transported to and from school.
In the recent case of Halve v. Davies, 38 the plaintiff, a youth sixteen years of age, was injured while playing football on the Monroe
High School team. He sued the coach and the Monroe Athletic Association, a corporation which furnished " ... money for supplies and
necessary equipment for the football team and received money from
the gate receipts of said team." By dictum the court said:
Although the plaintiff was a member of the high school
football team, he could not have maintained an action
against the school for an injury received while practicing or
playing on its football team. "Since the physical education
and training of school children of elementary and high school
grades, including physical or gymnastic exercises, athletics,
physical games, sports, and the like, are generally considered
a governmental function, inasmuch as the physical development of children is as important for good citizenship as their
mental development, it is the general rule that school districts, school boards, and other agencies or authorities in
charge of public schools enjoy immunity from tort liability
for personal injury or death sustained by pupils in connec37.
38.

57 Ga. App. 733, 196 S.E. 104 (1938).
86 Ga. App. 126, 70 S.E.2d 923 (1952).
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tion therewith, in the absence of a legislative enactment to
the contrary, at least where only negligence was involved."
160 A. L. R. 178. It is conceded by the plaintiff that he could
not have maintained an action against the school as such.
Such concessions will have to be made by all future tort litigants
against a school district.
School districts perform only governmental functions and thus at
common law are free from tort action unless made so by statute. Likewise at common law school districts are not subject to damage suits
for breach of contract. In Board of Education for Houston County v.
Hunt,3 9 a case which dealt with an action to recover damages for a
breach of contract on the part of the board of education, the court
said:
. .. the laws under which plaintiff in error [the school
board] was created nowhere provide that a county board of
education is a body corporate capable of suing and being
sued. In the absence of such legislative authority, it is the
settled law of this state that a county board of education is
not a body corporate with authority to sue and be sued, in
the ordinary sense. Such a board is not the custodian of the
public funds, and money due a person under a contract
entered into between him and the board is payable out of
the public funds when approved by the board. Even if a
county board of education could be sued, a money judgment
against the board would be of no practical benefit to the
plaintiff, as it could subject nothing to levy and sale. Consequently, a suit at law of this character would afford the
plaintiff no remedy.
One justice in this case strongly dissented on the ground that a
county board of education should be subject to suit for violation of
contract. In Ayers v. Board of Education of Hart County40 the court
applied the rule that a county board of education is not a body corporate to be sued to a tort case. Since the general assembly has failed
to legislate tort liability upon public educational institutions, school
districts enjoy tort immunity because (1) they perform governmental
functions exclusively, and (2) they have not been made subject to tort
suit by statute.
STATUTORY

CHANGES

From the foregoing paragraphs it is obvious that Georgia quasimunicipal corporations are amenable to tort actions only where made
so by statutes. Two distinct types of legislative liability have been
forced upon counties, one of which must be analyzed under two head39.

29 Ga. App. 665, 116 S.E. 900 (1923).

40. 56 Ga.App. 146, 192 S.E. 256 (1937).
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ings because the extent of the liability of one part differs radically
from the other: (1) responsibility for negligently constructing and
maintaining (a) intracounty bridges, i.e., those wholly within one
county, and (b) intercounty bridges, i.e., those joining two coun
ties commonly called county-line bridges, and (2) responsibility as a
private employer for injuries to county employees under workmen's
compensation.
INTRACOUNTY

BRIDGES

Georgia's most important act stripping tort immunity from counties deals with intracounty bridges. 4A Georgia Code Section 95-1001
makes counties ". . . primarily liable for all injuries caused by
reason of any defective [county] bridges . . ." This statute has all

the appeArances of utter simplicity, but from the beginning the
courts have engrafted exceptions and qualifications to its clear language. Now the problems of a student of the subject are infinitely
multiplied. A large portion of this section on intracounty bridges
will deal with these exceptions and qualifications.
According to Bibb County v. Dorsey,42 decided less than four years
after passage of the bridge tort statute, counties are not liable under
the act for negligently maintaining bridges which were built prior to
the passage of that legislation. In fact, the duty is placed upon the
plaintiff to positively plead that the bridge on which he suffered
injury was built subsequent to the act. If he fails so to plead, a gen-

eral demurrer to his petition will be sustained. 43 The court stated it
thus:
In a suit against a county for the recovery of damages
...a judgment sustaining a general demurrer to the petition
on the ground that the petition fails to set out a cause of
action in that it is not alleged therein that the bridge was
constructed subsequently to the approval of the act of 1888,
is a judgment upon the merits of the cause, and is res judicata
of the plaintiff's right to recover on the cause of action alleged arising 44
to the plaintiff by reason of the alleged defect
in the bridge.
Assuming the court correctly interpreted the statute-that the legislature intended to impose tort liability upon counties for their subsequently constructed bridges only-is there any excuse for the rigid
requirement that the plaintiff must positively plead the bridge was
41.

Statutes depriving counties of tort immunity in regard to their bridges are
quite common in this country. See 18 MCQUILLIN, MUNICIPAL CORPORATIONS
§ 53.05 (3rd Ed. 1950) .

42.
43.
44.

90 Ga. 72, 15 S.E. 647 (1892).
Dees v. Tattmall County, 43 Ga. App. 815, 160 S.E. 654 (1931).
Hewell v. Hart County, 58 Ga. App. 766, 199 S.E. 836, 837 (1938).
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constructed after 1888, or be irretrievably thrown out of court? There
may have been some excuse for this practice procedure- back in the
nineteenth century when the vast majority of bridges had been built
before the passage of the act. Today few bridges built before 1888
are still in use. Should not the assumption in 1955 be that the bridge
was built after the passage of the act; then let the county plead otherwise if the opposite is true.
Oddities followed the court ruling that bridges existing before the
adoption of the bridge liability statute were immune from the provisions of the act. If a span built before the act was completely renovated, the structure came under the terms of the act; if the bridge
was merely repaired rather than rebuilt, then the county remained
not liable.4 5 Whether a bridge has been repaired or rebuilt is a
question of fact for the jury. One of the most interesting problems
over the "rebuilt or repaired" doctrine arose in the case of Havird v.
Richmond County.47 A bridge erected before 1888 had washed away.
The earth approaches to the ol dbridge were used for the new bridge.
The court adjudged the old approaches part of the new bridge,
thus ruling the county liable for its negligence in leaving an unlighted
barricade on the embankment. Query: suppose one span of a two
or more span bridge had washed away, would replacing it make the
whole bridge a "new" one? In one case, using the same bents or
48
arches of the old bridge made the bridge a new one.
Not only must the aggrieved party plead that the bridge on which
he suffered damages was built after the bridge act passed the general
assembly, but also he must plead affirmatively that the injury occurred
on a public, 49 county bridge.5 0. A basic problem in deciding whether
a bridge is a county bridge is to determine whether the road on which
the bridge is located is part of the county road system.5 1 In Mitchell
County v. Dixon,52 the plaintiff owned a farm on the banks of a stream
across which the county maintained a bridge. To get to the farm,
plaintiff drove upon the main bridge then turned onto an "apron"
bridge which led off the main span and crossed over the ditch paralleling the main structure. While driving his buggy over this apron
bridge, it gave way plaintiff was injured. Held:
45.

Helvingston v. Macon County, 103 Ga. 106, 29 S.E. 596 (1897).

46. Warren County v. Evans, 118 Ga. 200, 44 S.E. 986 (1903).
47. 47 Ga. App. 580, 171 S.E. 220 (1933).
48. Warren County v. Evans, 118 Ga. 200, 44 S.E. 986 (1903).
49.
50.
51.
52.

Slymore v. Elbert County, 116 Ga. 371, 42 S.E. 727 (1902).
Floyd County v. Baker, 11 Ga. App. 188, 74 S.E. 930 (1912).
See Penick v. Morgan County, 131 Ga. 385, 62 S.E. 300 (1908).
20 Ga. App. 21, 92 S.E. 405 (1917).
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The side bridge by means of which he attempted to leave
the public highway did not in any sense constitute a portion
of the public highway or bridge. It was neither essential nor
necessary to the support of the public bridge, including even
its earthen abutments. It was there for the convenience of
persons using the private way. So long as the traveler used
the public bridge ,including its abutments, or even the public road, he was in no danger whatsoever on account of the
conditions existing in the private way.
, * [No action will lie] against the county, for the very
simple reason that in the laws of this state there is no provision requiring or authorizing the county to maintain a
private road or to provide a safe approach from its public
highway to such private way.
In the same vein: Is a bridge a county structure if it is located
on the county road system although the bridge is built by private
ciitzens? In Tatnall County v. Newton," 3 the court ruled a bridge
built by private citizens with proper county authorization, out of
materials furnished jointly by the county and the interested citizens,
became a county bridge, and the county was liable for improperly
maintaining it. The court went so far as to say that if the citizens
had built the bridge without the permission of the county, and the
authorities had accepted it either expressly or by acquiescing in its
remaining in place, it would still be a county bridge. According to
the court, "Public bridges may be built
54

. . .

by individuals and given

to the public."
Although the county builds and maintains a bridge, that does
not necessarily make the span a county bridge. Legislation enacted
in 1838

(now

GA.

CODE § 99-503)

required

railroads to build

bridges at railroad crossings where needed. In the case of Jackson v.
Meriwether County,55 the plaintiff was injured due to a defect in a
bridge crossing a railroad track. He sued the county, contending that
it was a county bridge since the county built and continued to maintain the bridge. The court refused the plaintiff's plea on the ground
that the bridge act " . . . has no application to a bridge over a rail-

road crossing ..."Upon what reasoning the court reached this conclusion is not clear. It was either because the court felt (1) the act
did not apply to county bridges crossing railroad tracks, or (2) the
span was actually the bridge of the railroad, although built and maintained by the county, and thus not a county bridge at all.
Bridges only are covered by the statute. Still, two questions remain
112 Ga. 779, 38 S.E. 47 (1901).
54. See Early County v. Fain, 2 Ga. App. 288, 58 S.E. 528 (1907) where it was
questioned whether a bridge built by the county was a county bridge.
53.
55.

54 Ga. App. 491, 188 S.E. 280 (1936).
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to be answered: (1) What is a bridge? and (2) If a structure across
a watercourse is adjudged a bridge, what portion of the facilities
necessary to get the public on the other side is covered by the term
"bridge?" Some clarification to the latter question was offered by
the 1953 amendment to section 95-1001.
What is a bridge within the meaning of the statute? Clearly it does
not cover every structure crossing water. As a matter of fact, if no
bridge is there at all, although previously one existed at this particular location and-plans are under way to build another, that is not
a bridge. In Johnson County v. Hicks5 6 the plaintiffs were injured
when the car they were driving at a reasonable rate of speed fell into
Ford's Creek. The road led up a rise which dropped abruptly to the
creek. Plaintiffs could not see that the old bridge had been torn
away until too late to stop, and the county had no markers indicating
the condition of the highway. Already one end of the concrete structure of the new bridge had been completed. The court ruled the
county was not liable:
There is no liability so far as defectiveness in the old
bridge is concerned because there was no old bridge in
existence. There is no liability so far as defectiveness of the
new bridge is concerned because the new bridge had not
come into existence. One concrete support is no more a
bridge than a foundation is a house. The statute contemplated only completed structures so far as liability for defective conditions are concerned.
The court had to distinguish the holding in the Hicks case from
Pike County v. Matthews,5 7 and Warren County v. Battle.56 These
cases involved failures to properly warn travelers of the danger where
only a portion of the bridge had been removed for repair. In the Battle
case

"...

the petition and the evidence showed that at the time of the

injury at least a part of the bridge, to the extent of the sills leading
thereto and constituting a portion of its 'approaches,' still remained,
and the rest of the bridge was then in process of reconstruction or
repaid..." There were still bridges in existence in the last two cases,
and the counties were liable for their negligence in maintaining them.
Does the bridge need to be for vehicular traffic to be a "bridge"
under the statute? In Brannon v. Polk County,5 9 the court ruled that
a footbridge erected since the passage of the liability act and being
used as a part of a highway by the public was a "public bridge" within
the meaning of the law.
56.

73 Ga. App. 238, 36 S.E.2d 116 (1945).

57. 49 Ga. App. 152, 174 S.E. 642 (1934).
58. 48 Ga. App. 240, 172 S.E. 673 (1934).
59. 18 Ga. App. 417, 89 S.E. 494 (1916).
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According to Hubbard v. Fulton County,6o counties are not liable
if injuries result from faulty construction or maintenance of culverts.
Here the court ruled as a matter of law that a four-foot wide drainway
on top of which was six or seven feet of dirt and then the road was a
culvert, and thus part of the roadbed. Counties are not liable for
injuries caused from their negligent maintenance of roads. As indicated
in the Hubbard case, a difficult problem for the courts is determining
what constitutes a culvert and what a bridge. In Berrien County v.
Vickers,6 ' the court faced such a problem:
The structure here involved and alleged to be a bridge is
made of concrete. It is 28 feet and 6 inches in length along said
highway, is 37 feet and 8 inches wide and is nine feet high,
and spans a stream 26 feet wide. The opening under the structure is 7 feet in height. It has a concrete floor 12 inches thick,
and there are two head walls on each side of the structure
1 foot and 4 inches in width, and running lengthwise along
the top of the structure, and the surface of the roadway over
the floor of the structure is flush with the top of the head wall
and rises in height approximately 8 inches from the side of
the center of the roadway. This structure of concrete erected
over Thigpen Creek, so as to make a continuous roadway and
to afford to travelers a convenient passageway from one bank
to the other of said stream is, in our opinion a bridge, and
we so hold as a matter of law in this case.
The fact that the structure had 12 inches of dirt and asphalt
paving on top of its concrete floor does not constitute or made
it a culvert, instead of a bridge...
The court added that the Hubbard case was "...
clearly distinguishable on [its] ... facts from the present case..." In Havird v. Richmond
County,62 the court, quoting Elliott on Roads and Streets, said:
"Whether a structure is or is not a bridge may sometimes be a question
of fact. The structure may be of such peculiar construction, or so peculiarly located in the particular case, as to require its character to be
determined by the jury of the particular instance. . . Generally, however, the question of what is or is not a bridge is for the court, and
not the jury."
What portions of the public way are included within the term
"bridge" has proved a tantilizing question for the courts. In Howington v. Madison County,63 the plaintiff's minor son was killed when
thrown from a wagon because of a ten-inch drop-off at the end of
the county bridge. Defendant county contended that it was not liable
because the defect which caused the death existed in the public road
60.

144 Ga. 363, 87 S.E. 281 (1915).

61.

73 Ga. App. 863, 38 S.E.2d 619 (1946).

62.

176 Ga. 722, 168 S.E. 897 (1933).

63.

126 Ga. 699, 55 S.E. 941 (1906).
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which led to the bridge, not in the bridge itself. The court responded:
While the county is not liable for a defect in a public road,
that part of a public road which constitutes the abutment to
the bridge, and which is absolutely essential to the existence
and use of the bridge, is a portion of the bridge itself, and the
obligation to keep the same in repair and the liability resulting from the failure to discharge the duty of repairing, applies
to it to the same extent as it does to the portion of the structure ordinarily called the bridge. The term "bridge" includes
all the appurtenances necessary to its proper use, and embraces its abutments and approaches. 4 Ency. Law (2d Ed.)
919. The approach to a bridge constitutes a part of it, and a
duty to repair the bridge includes a repair of its approaches.
That the earthen approaches to a bridge are considered as part of
the bridge for the purposes of applying the bridge liability act,
is settled law in this state. 61 According to the 1953 amendment
to section 95-1001,65 ".

.

. the term bridge as defined in this section

shall include the approaches to the structure previously defined within
50 feet of either end of said structure except where the bridge itself
measures 100 feet or more and in said event within 100 feet of either
end of said structure." Query: Is this the minimum or maximum
distance which constitutes part of the bridge so as to attach tort liability? Suppose as a matter of fact the approaches to a 50 foot-long
bridge are only 25 feet on each side. Is the county liable for improperly maintaining 25 feet of the roadbed as well as the 25 feet of
approaches, i.e. the minimum? Suppose this hypothetical structure has
approaches which measure 75 feet on each side; is the county liable
under the act for improperly maintaining only the last 50 feet of
such approaches, i.e. the maximum? No case at the time of this
writing has been decided which resolves the problem.
Three closely allied questions need to be answered before a wellrounded picture of county liability under the bridge act can be visualized. (1) Does the act apply to all bridges, or only to those spanning watercourses? (2) Does the act protect travelers under bridges
as well as to those over? (3) Does the act reach the traveling public
only?
In Jackson v. Meriwether County,66 the court refused to hold a
county liable for negligently maintaining a bridge over a railroad,
which structure the railroad company by law was charged to maintain. Probably the decision rested upon the proposition that the
bridge was not a county bridge, but belonged to the railroad. How64.

Bibb County v. Warthen, 177 Ga. 168, 169 S.E. 751 (1953).

65. Ga. Laws, Jan.-Feb. Sess. 1953, p. 120, GA. CODE ANN. § 95-1001 (1954 Supp.).
66. 54 Ga. App. 491, 188 S.E. 280 (1936).
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ever, the decision may have hinged upon the thesis that the bridge
67
did not span water but only a railroad track. In one case, the court
defined a bridge: "The word 'bridge' in the statute of this state giving a right of action again a county for defective construction means
a bridge used as an instrumentality for travel along a highway and
for crossing streams or ravines." This quotation was approved in a
later case 6s with an additional quotation from Corpus Juris Secundum"9 as follows: "Broadly speaking, however, a bridge may be defined as a structure of wood, iron, brick, or stone, ordinarily erected
over a river, creek, pond, or lake, or over a ravine, railroad, canal, or
other obstruction in a highway, so as to make a continuous roadway
and afford to travelers a convenient passageway from one bank to
the other." Since 1953, the problem apparently is solved. Liability will
attach to counties for negligently maintaining their bridges regardless
of what the structure crosses. According to .the 1953 amendment to
section 95-1001, "the term 'bridges' in this section shall be defined
as a structure erected to afford unrestricted vehicular traffic over an
obstruction in the public highways of the State, including rivers,
streams, ponds, lakes, bays, ravines, gullies, railroads, public highways
and canals..."
In the case of White Star Line Steamboat Company v. Gordon Coun-

ty, 70 decided prior to the enactment of the bridge liability act, a
steamship was detained because of the faulty construction of a county
bridge. The company was denied damages because no statute made
the county liable for such tort. Today, with the bridge act, could the
company collect? It may well be argued that the purpose of the act
was not to protect commerce going under a bridge in a boat but only
that going over a bridge. However, in one jurisdiction the courts
felt the legislature intended its bridge liability act to protect boats
passing under a county bridge as well as vehicles passing over it, and
held the counties involved liable for damages. 7 ' Surely Georgia counties will be held liable for negligence regardless of whether the public
travels over or under the bridge. If the courts rule otherwise they
may find themselves in the preposterous position of holding that a
plaintiff who suffered damages because his automobile struck a broken
beam negligently allowed to dangle from a county bridge, which
was used to convey one county road across the county road on which
he was traveling, could collect nothing, while if he had been traveling
67.
68.
69.
70.
71.

Elliv v. Floyd County, 24 Ga. App. 717, 102 S.E. 181 (1920).
Berrien County v. Vickers, 78 Ga. App. 863, 38 S.E.2d 619 (1936).
11 C.J.S. Bridges § 1 (1938).
81 Ga. 47, 7 S.E. 231 (1888).
Ripiey v. Essex and Hudson Counties, 40 N.J.L. 45 (1878).

MERCER LAW REVIEW

[Vol. 6

over the bridge on the upper road and had struck a beam negligently
allowed to protrude upon the right-of-way he would be entitled to
damages.
In Ellis v. Floyd County,7 2 the county had failed to construct and

maintain the drain under a bridge so as to prevent an accumulation
of debris. This caused water to back temporarily upon the land of
plaintiff and damage his crop. Since the actual value of the land had
not diminished, plaintiff had no action for eminent domain. Also,
the court denied a right of action under the bridge liability act. The
court held that ".

.

. the county was not liable for such damages as set

out in the petition, as the same were not caused by reason of any
defective bridge, within the meaning of this section [the bridge act]
but caused by reason of an alleged defective drainway or passage
under such bridge." Probably Georgia courts will hold that counties
are not liable for their negligent construction or maintenance of
bridges which cause plaintiffs to suffer other than as members of the
traveling public.
From time to time mention has been made of the fact that counties
are liable for their negligence in constructing bridges. Some qualifications to that statement are necessary. If in the actual process of constructing a bridge the country through negligence causes a traveler
to suffer damages, it seems clear that the county is liable. If the negligence is in the planning of the bridge, it appears the county is not
liable. Two cases have arisei where persons have sustained damages
73
because a county bridge was too narrow. In Smith v. Colquitt County,
plaintiff's husband was killed when the car he was operating was
struck by another car which he met on a county bridge too narrow
to accommodate passing vehicles. In denying relief to the widow, the
court opined:
A bridge so narrowly constructed as to prevent the passing
of meeting vehicles thereon is therefore not a defective bridge.
And since ...

a county is liable to travelers over bridges along

the highways only for injuries caused from defective bridges,
the county is not negligent, as respects a vehicular traveler over
a bridge, in maintaining the bridge so narrowly constructed
that an approaching vehicle will run into him while attempting to pass him on the bridge.
Here the court took the position that building and letting stand a
bridge too narrow for safety are not within the terms of the bridge
liability act. The court seems to be indicating that defects in planning
a bridge, whether too narrow or placed at the end of a bad curve,
72. 24 Ga. App. 717, 102 S.E. 181 (1920).
73. 37 Ga. App. 222, 139 S7E. 682 (1927).
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or some similar defect, are not within the purview of the act. Such
a position is on all fours with the rule that municipalities are not
liable for defects in the planning of streets and drains, because planning is legislative in nature, but are liable for negligence while performing the ministerial tasks of executing the plans. However, Knight
v. Floyd County,74 seems to narrow somewhat the importance of the

above analogy. In this case the injury arose because the automobile
in which the plaintiff was traveling fell into a declivity on the side
of the road at the entrance to a county bridge, the bridge being considerably narrower than the highway. Here the court did not consider
the defect as being in the bridge at all, whether in planning, construction, or maintenance, but in the roadway leading to the bridge. The
court said:
While the dangerous situation thus created is at the entrance to the bridge, and relates to the condition of the bridge
as respects its width relatively to the road, the danger is created, not by any defect in the maintenance of the bridge and
its approaches, but solely by the excess in the width of the
road over the width of the bridge, and the road's close proximity under such conditions to the declivity at the entrance
to the bridge, all of which are independent of the construction and maintenance of the bridge and its approaches.
Since a county is not liable to a traveler on a highway for
injuries to him resulting from a defect in the roadway but is
liable to him only for injuries resulting from defects in bridges
on the highway . . . [the county owes this plaintiff no dam-

ages].
Evidently the courts consider a narrow bridge which causes a traveler either to hurtle into the water or crash into the railing to be a
defect in the road being too wide rather than a defect in the bridge
being too narrowl
One essential ingredient before a county is liable for the dangerous
condition into which one of its bridges has fallen is that the county
authorities must know of the condition and fail to do something
about it.7 5 Such a position is similar to the liability of municipalities
for the negligent maintenance of their streets. In Nunez v. Emanuel
County_,76 the court said:

In a suit against a county for damages alleged to have been
caused by a defective bridge, the plaintiff cannot recover unless the proper county authorities had knowledge of the
defective condition, or unless the defect had existed for such a
length of time that knowledge thereof on the part of the
74. 38 Ga. App. 515, 144 S.E. 348 (1928).
75. Stamps v. Newton County, 8 Ga. App. 229, 68 S.E. 947 (1910).
76. 22 Ga. App. 291, 95 S.E. 995 (1918).
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county authorities would be presumed . . . and it is a jury

question as to what length of time a defect in a bridge must
exist before a county is charged with knowledge of negligence.
An interesting example of how this rule works appeared in Wilkes
County v. Tankersley.7 7 Here the county authorities had been notified
of the weakened condition of a bridge, but before they fixed it the
plaintiff was injured by its collapse. The county confessed its knowledge of the condition of the bridge, but defended that at the time of
receiving the notice the bridge gang of the county was at such a distance from the defective structure that, on account of the impassable
condition of the roads caused by incessant rains, it was physically impossible for the county to repair the bridge before the time of the
injury. The court replied, "The jury might conclude that the county
was negligent in not having facilities available to repair the bridge
within the time intervening between the county's receipt of the notice
of the defect and the time of the accident." It appears possible for a
county to be liable for its negligence in not keeping available the
proper equipment with which to meet anticipated emergency bridge
repairs.
Although counties are liable for their negligence in regard
to county bridges, they are not insurers of the safety of bridge users.78
In Warren County v. Evans, 79 the court stated the law:
While the [bridge liability statute] . . . makes the county

primary liable for injuries caused by defective bridges, it does
not make counties insurers of the condition of the bridges. It
does not require extraordinary care on the part of the county
authorities in building or maintaining county bridges. Ordinary care is all that is required of them under the law. Whether the county authorities exercised ordinary care in examining or repairing the bridge was a question for the jury.
The duty of keeping county bridges safe means keeping them safe
for ordinary travel. No burden is placed upon the counties by the
bridge act to construct or maintain bridges capable of sustaining ununusual, extraordinary, or unexpected loads, which would not reasonably be anticipated by the county authorities.8 0 Thus all that is
required of counties in the construction and maintenance of their
bridges is that the labor be done in a "workmanlike" and proper manner so that persons using the public highways in an ordinary and
usual manner may use them safely81
77.
78.
79.
80.
81.

29 Ga. App. 556, 116 S.E. 212 (1923).
Warren County v. Battle, 48 Ga. 240, 172 S.E. 673 (1934).
118 Ga. 200, 44 S.E. 986 (1903).
Cox v. Ware County, 52 Ga. App. 45, 182 S.E. 408 (1935).
Collicr v. Cobb County, 81 Ga. App. 712, 59 S.E.2d 672 (1950).

1955]

QUASI-AlUNILiPAL TORT LIABILITY

IN GEORGIA

A breath of the unusual has crept into the county bridge liability
act. As was mentioned in the introduction, the state is absolutely
iree from tort liability unless it specifically makes itself so by statute.
Because of the bridge liability act, and because the state highway department aids counties in their roads and bridges programs, the state
finds itself liable to persons suffering injuries on county bridges. Georgia Code Section 95-1710 says:
The State Highway Department shall defend all suits and
be responsible for all damages awarded against any county,
under existing laws, whenever the cause of action originates
on highways, jurisdiction over which shall have been assumed
by said Highway Department under the terms of this law.
Any county sued may vouch said Highway Department with
a notice to defend such suit, to which said notice shall be
attached a copy of the petition served on said county...
The fact that the state highway department has assumed responsi
bility for building or maintaining a county oridge does not relieve
the county from liability for the negligence of the state connected
therewith. 82 However, the above act ultimately shifts the price of
negligence from the counties to the state.8 3 To bring an effective suit,
the plaintiff must sue the county, and the county, to make the state
liable, must vouch into the defense of the case of the state highway
department. 84 Any other procedure will cause the plaintiff to be
thrown out of court.85 In some cases86 the plaintiff's attorney has
attempted to circumvent the county and sue the state highway department directly. Such suits are brought under Georgia Code Section
95-1505, which permits the state highway department to sue and be
sued. The courts have denied that this statute opens the door to all
sorts of actions against the state 'highway department.8 7 The only
way to bind the state for its torts in connection with county bridges
is to charge the county and then let the state step in to defend the
suit against the county.
INTERCOUNTY

BRIDGES

Up to this point, only Georgia Code Section 95-1001 has played a
part in making counties liable for their torts in connection with
bridges. Two additional portions of the Georgia Code must be studied
82.

Berrien County v. Vickers, 73 Ga. App. 863, 38 S.E.2d 9h,

83.
84.

Pike County v. Matthews, 49 Ga. App. 152, 174 S.E. 64% \1934).
Lincoln County v. Gazzaway, 34 Ga. App. 358, 158 b.E. 647 (1931).

85.
86.

Calhoun v. Dooly County, 56 Ga. App. 482, 15 S.E /a 816 (1941).
For example, see State Highway Department v. Parker, 75 Ga. App. 237, 40
2d 172 (1947).
Counsel v. State Highway Department of Georgia, 180 Ga. 112, 178 S.E.
285 (1935).

87.

1946).
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to grasp fully the statutorily imposed tort liability of counties for their
bridges. By way of introduction to these statutes, a further exception
to section 95-1001 must be called to mind. In Forsyth County v. Gwinnett County,ss the court adjudicated a dispute between two counties
over the costs of building a county-line bridge. During the course of
the opinion the court, by way of dictum, pointed out that the Bridge
Act of 1888, of which present Georgia Code Section 95-1001 is a portion, applied only to intracounty bridges. Two years later the court
congealed this dictum into a genuine rule of law. In Willingham v.
Elbert County,89 a tort case involving the death of the plaintiff's husband caused by the negligent acts of the county in the construction of
a bridge over Broad River which divided Oglethorpe and Elbert
counties, the court held that section 95-1001 ".

.

. dealt only with

bridges built wholly within the limits of the county constructing
them, and had no reference to county-line bridges. . ." Although a

stream separating two counties lies entirely within one of them, the
bridge spanning the stream is considered a county-line bridge and is
exempt from the provisions of section 95-1001.90
Since the courts have decided that county-line bridges are beyond
the reach of section 95-1001, and since counties are liable for their
torts only if made so by statute, to hold counties to any degree of
responsibility for intercounty bridge torts, some provisions of the
Code must be found other than section 95-1001. Such provisions are
present in Georgia Code Sectoons 23-1901 through 23-1905, and
95-1210. Sections 23-1901-1905 permit counties separated by a watercourse to build bridges connecting the two. Section 23-1903 requires
counties to compel contractors who are awarded contracts to build
or repair county-line bridges to give bond for double the amount
of the bid guaranteeing (1) the faithful performance of the contract,
(2) to keep the bridge in repair not less than seven years, "Provided
if, in the opinion of the commissioners of roads and revenues,
or of the ordirary in counties where there are no such commissioners,
it would be to the public interest to dispense with said condition in
said bond," and (3) to indemnify the counties for any damages occasioned by a failure to perform these duties. 91 Section 23-1904 excludes
from the provisions of Section 23-1903 contracts for the repair of
any bridge where the cost is less than $500. Georgia Code Section
95-1210 makes it clear that if no bond is taken by the county offi88.
89.
90.

180Ga.510,33S.E.892 (1899).
113 Ga. 15, 38 S.E. 348 (1901).
Brooks County v. Carrington, 7 Ga. App. 225, 66 S.E. 625 (1909).

91.

See also GA. CODE § 95-1104 (1933).
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cials from the contractor to guarantee the three above-mentioned
92
matters, "... . the county snall also be liable for the damage."

From the provisions of these cited sections of the Georgia Code,
the courts have been able, in a series of cases, to make counties somewhat liable for their torts in connection with county-line bridges.
However, the liability for intercounty bridges is much more limited
than for intracounty bridges. Besides the limitations already discussed
under intracounty bridges, county-line bridges tort responsibility is
further restricted on two fronts: counties are liable only where no
bond is taken from the contractor, who ordinarily is liable; 93 (2) liability, if it attaches at all, lasts only seven years after the bridge is
built.
Counties are liable to persons injured because of the negligent
construction or maintenance by contractors of intercounty bridges
94
only where they fail to require the statutorily prescribed bond.
Does liability attach only if the contract was let to the lowest bidder?
Section 23-1901 demands, with the mandatory "shall," that the contract be given to the lowest bidder. Sometimes the cases leave the
impression that the county would not be bound, even where it
92.

93.

94.

Probably the original purpose of Georgia Code Section 23-1903 was to insure
that once a contractor undertook to construct a bridge for a county he would
complete the task, and that once the bridge was built it would be sturdily
enough constructed to stand for seven years. Undoubtedly the contractor
could be held liable by the county for his negligence in either building or
maintaining intercounty bridges for seven years; but are the words of the
statute strong enough to make the county liable for the totts of the contractor which injure third persons? Some arguments could be mustered for
such a position, even in the light of section 95-1210, which makes a county
liable for "damages" where it fails to require the contractor to produce a
bond. Nonetheless, to argue the point at this time would be useless since
the courts by a long line of decisions have interpreted together these two
sections of the Code to place liability upon the counties. In the early case
of Scales v. Ordinary of Chattahoochee County, 41 Ga. 225 (1870) the court
ruled that where a statute required the county to receive a bond from a
contractor building a bridge ". - and that if no bond or sufficient guarantee has been taken by the justices of the Inferior Court, the county is also
liable for the [personal injury] damages; that is to say, the county is also
liable as a corporation for the damages sustained, whether a bond for indemnity has been taken from the contractor or not." Upon the heels of the
Scales case came Collins v. Hudson, 54 Ga. 25 (1875). Here the court said
"By section 691, it is provided that on failure to take these bonds, the county
is liable for [whatever personal injury] damages that may accrue, and for
which the builder would have been responsible had the bond been executed."
These two cases set the pattern which the courts have followed ever since.
Query: What would be the responsibility of the counties if the contractor's
bond proves worthless or the damages were more than the amount of the
bond? It can be as strongly argued that the liability was put upon the counties not so much to hold them in tort damages but more as an inducement or
threat to make them demand the bond. Thus if the damages are more than
the bond, or the bond valueless, the county escapes liability if it did its
duty by requiring the bond.
Davis v. Horne, 64 Ga. 69 (1879).
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failed to receive a bond, if the contract did not go to the lowest
bidder. 95 Logic for such a stand could be based upon the argument
that tc, grant a contract to other than the lowest bidder would constitute an aultra vires act. It is settled law in Georgia that a county
is not compelled to answer in torts where the wrong complained
of arose from the negligence of a county agent committed while performing, even upon the direction of the proper county authorities,
an act beyond the power of the county legally to perform. 96 On the
other hand, the courts have held that a bridge built by private persons and accepted by the county oecomes a county bridges 7 If it is
a county bridge, constructed by other than the county itself, and no
bond is required of the builder, does not that open the county to
tort liability?
Today a county is liable for torts for the negligence of a contractor in the building and maintenance of a county bridge where
it fails to require a bond. How long does this liability last? In Cook
v. DeKalb County,98 the plaintiff was injured within seven years of
the building of the bridge on which no bond was required. Plantiff
collected damages from the county. A harder proposition confronts
the court if the injury occurred more than seven years after the
construction of the bridge. In the early case of Mackey v. Ordinaries
of Murray and Whitfield Counties,99 the court ruled the counties
liable where they had failed to require the seven-year indemnity
bond from the contractor even though the injury occurred after the
lapse of seven years from the building of the bridge. The court recognized that if the bond had been procured, neither the contractor nor
the counties would have been liable after the expiration of seven
years. The court felt that failing to demand a bond might have been
an invitation to the contractor to do shoddy work, that the purpose
of the statute was to serve as a bludgeon over the counties so they
would require bonds, which bonds would induce contractors to do
superior work. The court ended its decision with this curt platitude:
"The defendants were in default in not performing their legal duty,
and should not be allowed to take advantage of it to shield them from
liability.'
95.
96.

97.
98.
99.

For example, see Newberry v. Hall County, 52 Ga. App. 472, 183 S.E. 664
(1936).
Wood v. Floyd County, 161 Ga. 743, 131 S.E. 882 (1926). Also. a county is
not responsible if its agent commits a tort while acting within a field in
which a county may legally function but without authorization from the
proper county officials. Terrell County v. York, 127 Ga. 166, 56 S.E. 309 (1906).
Tattnall County v. Newton, 112 Ga. 779, 38 S.E. 47 (1901).
95 Ga. 218, 22 S.E. 151 (1894).
59 Ga.832 (1877).
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Shortly after the decision in the Mackey case the court experienced a
change of heart. In Monroe County v. Flint,100 the court, ignoring
completely the Mackey case, ruled that if the accident occurred more
than seven years after the bridge was erected, the county escaped
liability regardless of its failure to take a bond from the contractor.
The court said:
We think the proper construction of these sections of the
Code is that the contractor is liable primarily for damages
that may be done to persons who are injured by reason of a
defective bridge; and, where the county authorities fail to take
a bond or sufficient guaranty, the county is also liable; but
the liability of the contractor is to keep the bridge in good
repair for seven years, whether he gives a bond for that
purpose or not, and the liability of the county does not extend
beyond that. In this case it appears that the contractor built
the bridge, and that the injury complained occurred 10
years or more after the bridge was built. We therefore think
that, after the expiration of seven years, the contractor not
being liable, the county is not liable, and the judge in the
court below committed error in holding, as he did, that the
county was liable."
This decision now represents the rule.101 In Dougherty County v.
Newsom, lo2 citing the Flint case as authority, the court said, "The
liability of the county in a suit for damages of this character is wholly
statutory: and there is no statute authorizing a suit against the county
for damages for failing and neglecting to repair a bridge after seven
years have elapsed from its erection, though it may have failed to take
any bond from the contractor. in case of such failure to take bond,
the county takes the place of the contractor, and is liable only as
long as the contractor would have been liable had he given the bond
required by law."
In a headnote case,103 there is a hint that if the bridge is only
"repaired," as contrasted with "rebuilt," that the county is not liable
regardless of the cost. The headnote states:
While the principles announced in the foregoing headnotes
[that "A failure by the county to require a bond from the
contractor places the county in the same position as the contractor. The liability of the county extends no further, and
exists no longer, than the contractor's."] are well settled, it
appears from the petition in this case, as amended, that, within seven years preceding the injury and damage complained
of, the county expended more than $500 in the repairing
100.
101.
102.

103.

80 Ga. 489, 6 S.E. 173 (1888).
Hackney v. Coweta County, 117 Ga. 327, 43 S.E. 725 (1903).
107 Ga. 811.33 S.E. 660 (1899).

Laurens County v. McLendon, 19 Ga. App. 246, 91 S.E. 283 (1917).
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and rebuilding of the bridge, originally constructed more than
seven years to the date of the alleged injury, and in fact "renewed and rebuilt" the bridge; and the allegations are sufficient to withstand a general demurrer. The judge, therefore,
did not err in overruling the general demurrer to the petition as amended. It is a question of fact for the jury whether
the bridge was, within seven years preceding the date of the
injury, "rebuilt," or only "repaired," the county having failed
to require a bond for this work upon the bridge.
An a*uthority for its apparent position that the plaintiff can collect
only if the work done was a rebuilding of the bridge-repairing being
insufficient-the court cited Warren County v. Evans,10 4 and Helvingston v. Macon County. 05 These cases have been considered in the
discussion of intracounty bridges. They ruled that section 95-1001 of
the Code applies to bridges built or rebuilt after the passage of the
act, but not to bridges built before the act and only repaired followlng the adoption of the legislation. The position of the court in the
McLendon case, citing as authority cases dealing exclusively with
intracounty bridges, must be contrasted with the exact words of
Georgia Code Section 23-1901 which states "Whenever it becomes
necessary to build or repair..."
At this point it may be well to recall that the county is not liable,
although the bridge is built or repaired within seven years of the
date of the accident, if the total cost of the work is less than $500.1 06
In Paxton v. Berrien County, 0 7 the court emphasized that employing a contractor to make $90 worth of repairs on a county-line bridge
placed no responsibility upon the county, regardless of whether a bond
was taken or whether the accident occurred less than seven years after
the completion of the work.
All the discussion so far has dealt with building, rebuilding, and
repairing county-line bridges by letting a contract to a private individual. Suppose the county itself decides to build, rebuild, or repair
without employing a contractor; it buys the materials, employs the
labor, and supervises the work itself. Do the statutes making counties
liable for seven years for torts if they fail to take a bond from a
contractor still apply? In the case of Wasden v. Jeffe,.son County,10 8
the plaintiff was injured due to the collapse of a sectioA of a bridge
separating Jefferson from Glascock County. After stating the usual
rule that a county is not liable for its torts unless made so by statute,
104.
105.
106.
107.
108.

118 Ga. 200. 44 S.E. 986, (1903).
103 Ga. 106, 29 S.E. 596 (1897).
Georgia Code Section 23-1904 (1933) provides for this exemption.
117 Ga. 891, 45 S.E. 266 (1903).
56 Ga. App. 505, 193 S.E. 116 (1937).
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and pointing out that Code section 95-1001 did not apply to intercounty bridges, the court addressed itself to the general demurrer to
the petition which had been sustained in the lower court. The judgment of the lower court was upheld because of the county-line
bridge" . . . was built by the county by furnishing its own material
and by convict labor. . ." In the recent case of Sayer v. Lincoln Coun.
ty, 109 the state highway department had built a county-line bridge
which was defective, causing injury to the plaintiff. Plaintiff sued the
county under Georgia Code Sections 23-1901-1905, and 95-1210. The
county vouched in the state highway department. 110 In an elaborate
opinion, quoting practically the whole of the Wasden case, the court
concluded that:
. ..where, as here the petition as last amended, properly
construed, showed that such a bridge was rebuilt by the county
or the State Highway Department without a contract, and
without taking a bond, no liability for injuries caused by
defects in such a bridge attached against the county or the
State Highway Department, and the trial judge did not err
in sustaining the demurrers to the petition as finally amended
and in dismissing the action.
One word of caution should be offered in regard to pleadings.
Similarly with intracounty bridges the pleadings must positively state
that the county-line bridge on which the accident occurred was a
county bridge and that it was built after the passage of the acts now
under discussion.111 But intercounty bridge pleadirgs must take further steps. In addition to the above, the plaintiff must positively
plead that (1) the bridge was built by the contractor who submitted
the lowest bid, (2) the county failed to take a bond a required by
section 23-1903, (3) the accident occurred within seven years of the
time of the erection of the bridge,"'2 and (4) the total cost of the work
done on the bridge exceeded $500.113
WORKMEN'S

COMPENSATION

As early as 1920, the General Assembly of Georgia enacted legislation providing workmen's compensation for the employees of municipal corporations."14 When an attempt was made to extend the cover109.
110.
Ill.
112.
113.
114.

85 Ga. App. 754, 70 S.E.2d 146 (1952).
This it could do under the terms of Georgia Code Section 95-1710, discussed
in thc portion of this work dealing with intracounty bridges.
See Wells v. Jefferson County, 19 Ga. App. 455. 91 S.E. 943 (1917).
The first three of the four additional pleadings in connection with intercounty bridges are discussed in Newberry v. Hall County, 52 Ga. App. 472,
183 SE. 664 (1936).
Paxton v. Berrien County, 117 Ga. 891, 54 S.E. 266 (1903). Laurens County
v. McLendon. 19 Ga. App. 246, 91 S.E. 283 (1917).
GA.CODE§ 114-101 (1933).
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age of this act to county employees, the courts ruled the extension
anconstitutional. 115 An amendment in 1943 to the general workmen's
compensation statute defined "Employer" to include ' . the State
of Georgia and all Departments thereof, any municipal corporation
within the State, ana any political division thereof. . .""a Again
an attempt was made to protect county employees under workmen's
compensation by contending that counties were employers within the
definition of the act. Again the courts declared tthe attempt unconstitutional. 1 7 Similar efforts on behalf of school district employees
met with similar fates.L' 8 These cases-resolving that quasi-municipal corporations could not be incorporated within the terms of a
workmen's compensation statute-rested upon the foundation that
quasi-municipal corporat'ms were restricted by the constitution to
spending money only for enumerated purposes, and that workmen's
compensation was not found among the enumerations. Not until
the adoption of the constitution of 1945 did it become possible for
employees of quasi-municipal corporations to enjoy the fruits of workmen's compensation. Article 7, section 4, paragraph 15, of the new
fundamental document allows the taxing power of the counties to be
exercised "To provide for workmen's compensation and retirement or
pension funds for officers and employees." Relying upon this constitutional provision, the General Assembly has now incorporated most
quasi-municipal corporations into the terms of the workmen's compensation law." 9 Those quasi-municipal corporations included within
the scope of the act are now liable under the provisions of the workmen's compensation statute similarly to any other employer.
115.
116.
117.
118.
119.

Floyd County v. Scoggins, 164 Ga. 485, 139 S.E. 11 (1927).
Ga. Laws, 1943 p. 401, GA. CODE ANN. § 114-101 (1951 Supp.).
Kelley v. Newton County, 198 Ga. 483, 32 S.E.2d 99 (1944).
Murphy v. Constitution Indemnity Company, 174 Ga. 243, 162 S.E. 629 (1932).
GA. CODE§

114-101 (1933).
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