
THE POPULAR ACTION

By HENRY N. WILLIAMS*

Increasing public awareness of widespread non-conformity to legally
established norms on the part of many of our citizens makes desirable
.the examination of all possible techniques for the application of sanc-
tions. The popular action is one of the oldest methods for the enforce-
ment of sanctions, yet is not widely used. This paper will examine
the implications of the popular action for the purpose of determining
whether it should be much more generally available.

Policy considerations in the popular action can be better examined
against the background of a sketch of the relation of sanctions to
norms and the place of the popular action in a scheme of sanctions.

In examining the extent to which human conduct can be influenced
by governmental action the problem is not one of government's in-
ability to prescribe the norm. There is no legal limit fo the establish-
ment of norms by government other than the comparatively few
restrictions in written constitutions. Even these constitutional limita-
tions can be removed through established constitutional procedures.
Within the United States there are a comparatively few possible acts
of human conduct that could not be made the object for the establish-
ment of a norm by the state or federal government.

The choices of human conduct for which norms have been estab-
lished fit into no identifiable pattern. Any suggestion that norms
are established for conduct only of public, i. e., group, concern would
be rejected after but a moment of reflection on the norm that is ex-
pressed in the prohibition of bestiality. Furthermore, matters of group
concern such as the burning of soft coal by industrial plants without
smoke filtering devices may not be the subject of a norm in many
areas. The reasons for the establishment of another norm need not
be consistent with the reasons which prompted the establishment of
existing norms. Indeed, the movements of pressure politics frequently
are the only keys of explanation of the establishment of legal norms.

Experience indicates that the mere establishment of a norm does
not insure conformity of human behavior to it. A system of effective
sanctions with adequate enforcement procedures seems to be required
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to minimize non-conformity. When a new norm is established the
decision will have to be made whether to create a new sanction for
the new norm or merely to extend existing sanctions to it. Presum-
ably the choice would turn on the estimate of the comparative effect-
iveness of the various possible sanctions as devices to encourage con-
formity to the newly established norm.

The establishment by the legislative body of a norm and the accom-
panying provision for a sanction presupposes the general acceptance
of the principle that all non-conformity should be the occasion for
enforcement of sanctions. Legitimate differences of opinion may exist
as to the content of the norm (and the wisdom of its having been estab-
lished), but there appears to be no basis for suggesting that any non-
conformity within the scope of the norm should not be subjected to
sanctions.

Sanctions can be classified in several schemes, and one of the most
useful bases of clasisfication, despite its limitations, is in terms of the
relative private or public interest in securing conformity to the norm.'
Sanctions thus viewed may be divided into two broad groups: com-
pensatory and punitive. The right of action for damages is the prin-
cipal type of compensatory sanction, and it is available only to the
one injured by conduct not conforming to the legal norm.

The punitive sanction has no particular relationship to the gravity
of the injury to an individual and in theory the fact of injury to a
person is of no consequence: the non-conformity to the norm per se
is the gravamen. Punitive sanctions may be'grouped on the basis of
whether a designated government official or a private individual nor-
mally would be the principal instigator of the enforcement process.
The types of sanction that the government official normally would
initiate would be those generally denominated "criminal" including
both those looking to corporal punishment (including imprisonment)
and the imposition of fines. Another punitive sanction may be denom-
inated the "penalty," the imposition of which could be at the initia-
tion of the governmental official or the private individual.

As to the penalties the imposition of which can be initiated by
private citizens, a useful distinction can be drawn between the penalty
that is in the nature of multiple damages for the individual aggrieved
by the non-conforming conduct of the defendant and the penalty that
may be imposed in proceedings initiated by a person who suffers no
individual harm therefrom. The latter proceeding is known as the
''popular" action.

1. A good brief discussion of the problems in the classification of sanctions may
be found in HALL, GENERAL PRINCIPLES OF CRIMINAL LAW 315ff. (1947).
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The term "popular action" embraces the concepts of informer ac-
tion and qui tam action, and the distinction is generally made in terms
of whether the prosecutor receives all or only part of the penalty. In
the informer action the prosecutor receives all of the penalty; in the
qui tam action the prosecutor receives a part of the penalty, the re-,
maining part goes to the sovereign or a designated charity.2

This paper will deal principally with the policy consideration in
the popular action without extended comparison of the popular action
with other types of sanctions. The policy considerations for both types
of popular action would be the same with but minor exceptions."

The popular action serves a dual role. It is an instrument for the
vindication of the public interest in the imposition of sanctions for
conduct not conforming to legally established norms. The popular
action also has many aspects of a private law suit. The interest of the

informer in a popular action would be similar to that of the plaintiff
in any other law suit. He would hope to receive a judgment. His
efforts and expenses in bringing the popular action would be entitled
to consideration in view of the fact that they were incurred (regard-
less of the motive) pursuant to a scheme that has as its objective the
vindication of the public interest in having sanctions applied to con-

duct not conforming to the legally established norm. The evaluation
of the policy considerations in the popular action can best be made

if the dual nature of the popular action is kept constantly in mind.
The fundamental question in evaluating the popular action is

whether exclusive or even primary responsibility for the initiation
of proceedings for the imposition of a sanction should be in the
hands of a member of the general public or of a designated public
official. Considerations of both theories of government and axiologi-
cal policies are involved in this phase of the analysis.

A reasonably strict interpretation of the theory of the separation
of powers might suggest that there is no room for the popular action be-
cause responsibility for the enforcement of law has been assigned to

the executive branch of government. The understanding of the theory
of the separation of powers through the years, however, would not
require that it be interpreted that strictly. Popular participation in

law enforcement has been long recognized in Anglo-American law.
The grand jury system, for example, has never been thought to be

inconsistent with the theory of the separation of powers even in those
states in the constitutions of which that concept was explicitly stated.
Furthermore, private individuals have always been able to initiate

2 3 BLACKSTONE COMMENTARIES* 161.
3. 3 id at 10, 11, 19.
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many kinds of criminal prosecutions in addition to such action being
taken by designated public officials. Thus the popular action-would
appear to be consistent with traditional concepts of separation of
powers even if one assumes that such theory is of peculiar value in
democratic government.

The public official charged with the responsibility of initiating pro-
ceedings to enforce sanctions may fail to fulfill that responsibility.4

There are possible explanations for this failure to take action. He may
not know of the non-conforming conduct. Although presumably such
ignorance would be both legal and moral justification for the failure
to initiate proceedings for the enforcement of sanctions (but note the
possible neglect of duty evidenced by such ignorance), the simple
fact would remain that the particular non-conforming conduct had
not been the occasion for the enforcement of sanctions. An appraisal
of public opinion within the jurisdiction may suggest to the public
official that conviction of persons guilty of non-conforming conduct
is unlikely or indeed that the mere initiation of enforcement proceed-
ings would provoke widespread public condemnation instead of ap-
probation or even ambivalence. The public official may refuse to ini-
tiate enforcement proceedings against particular persons or involving
particular kinds of non-conforming conduct for reasons of "practical

politics" or selfish advantage. The Popular action, among its other
uses, is a device for the enforcement of sanctions when for any reason
the public official fails to initiate action for the application of sanc-
tions. This would contribute to the probability that all non-conform-

ity would be subjected to sanctions.

There are, however, substantial policy considerations supporting

the vesting of the entire responsibility for the initiation of proceed-
ings for the enforcement of sanctions in a designated public official

despite the risk that, for the reason just suggested, sanctions may

not be enforced vis-a-vis all non-conforming conduct. Where the legi-

slative body provides alternative sanctions, the making of the choice
of one or more sanctions vis-a-vis any given non-conforming conduct
would usually appear better to be a matter of executive determina-
tion rather than to be left to the uncertainty of action by either the

public official or by a member of the general public, or to be the
occasion for a fait accompli by the latter. Furthermore, whenever it
might be desirable not to impose sanctions for particular non-con-
forming conduct, e.g., where the violation of the norm is only "tech-
nical", minor or where there are substantial mitigating circumstances,

4. Wallace, Nullification:A Process of Government, 45 POL. ScI Q. 347 (1930).

Cf., Brinkley, Nullification and the Legal Process, 14 MASS. L. Q. 109 (1929).

[Vol. 6



THE POPULAR ACTION

perhaps the public official rather than members of the public should

have the discretion in initiating the enforcement of sanctions. The

public official or by a member of the general public, or to be the

competing considerations involved.

The decision with respect to-the timing of the initiation of pro-

ceedings for the enforcement of sanctions against particular non-con-
forming conduct might well be influenced by the necessity of mak-
ing similar decisions as to other conduct violating the same or a dif-
ferent norm. The requirement of secrecy for the successful conduct of
pre-trial investigation is to be noted in this connection. Thus, if a
popular action were promptly initiated without regard to the timing
of other proceedings to enforce sanctions, the initiation of one popu-
lar action might frustrate the enforcement of sanctions in many other
cases. This would be a questionable result even though the initiation
of the popular action would be commendable, if viewed alone.

Under familiar doctrines of double jeopardy and res judicata there
is always a threatening possibility that the successful prosecution of

the popular action with respect to particular non-conforming conduct
will be held to preclude the application of any other sanction as to
that conduct.? Should this occur very frequently a consistent policy
for the enforcement of legally established nornms would be virtually

impossible.

Another important problem is at what stages, if any, can the sov-

ereign, typically through the attorney general, intervene in a pending
popular action.6 The determination of this question would govern
in large measure the extent to which the sovereign' might be expected
to remain ready to control the conduct of the litigation. The basic
question is the kind of action that the attorney general may take in a

popular action that is pending. 7 Were he given the power to dismiss
the action there could hardly be any question of the ability of the
sovereign substantially to coordinate any particular popular action
within the sovereign's policy of enforcing sanctions at any given time.
This same power could be used, on the other hand, to frustrate, for
any reason satisfactory to the attorney general, the effort to secure
the imposition of sanctions through popular action.

No policy consideration suggests that the popular action should not
be available at least as an alternative sanction for any non-conform-
ing conduct. Historically the popular action was most frequently

5. See United States v. La Franca, 282 U. S. 568, 51 S.Ct. 278, 75 L.Ed. 551 (1931).
But see Helvering v. Mitchell. 303 U. S. 391, 58 S. Ct. 630, 82 L. Ed. 917, (1938).

6. See note, 50 Am. ST. REP. 557 (1896).
7. Ibid.
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available for offenses which did not have serious or widespread social
consequences and which might escape the attention of the public
prosecutors busy with more serious crimes. Analysis indicates, how-
ever, that while the "practical" consequences of non-conformity to

some norms are more serious or of more widespread effect than in the

instances of non-conformity to other norms there is little to suggest
that the poplar action should be confined to particular classes of

norms. The non-conformity to the norm is the gravaien and the
sanction is intended to discourage such non-conformity. Non-con-

formity to some of the legally established norms may result in fiscal
loss to the sovereign in addition to the injury to the honor and pres-

tige of the sovereign. The qui tam action in contrast to the criminal
action provides a method for both recovering the fiscal loss and vin-
dicating the honor and prestige of the sovereign.

An analysis of the comparative values of the pecuniary and the

corporate sanction are beyond the scope of this paper, but there appears
to be no policy consideration indicating that the poIIlar action would

be inappropriate in any case in which the fine would be appropriate.
The penalty which could be enforced in the popular action might
well replace the fine. When the sovereign brings the popular action

the entire proceeds of that action, like the fine, would go to the
sovereign. Should the sovereign fail to bring the popular action it
would remain as a device for the enforcement of sanctions at the

instance of a private person. This advantage in the availability of the
popular action must be compared with the advantage of judicial dis-
creation in determining the amount of the fine in advance of its impo-

sition. Where both the fine and the corporal sanction would be ap-
propriate,- the penalty enforced in popular action (in lieu of the

fine) and the corporal sanction, in combination, would seem to be
equally appropriate. One disadvantage of the qui tarn action, however,
is that the assets of the defendant may be so limited that after the

sharing of the recovery with the informer the sovereign is not made
whole for its loss caused bv the non-conforming conduct.

The amount of the penalty recoverable in a popular action could
be prescribed in specific terms in the statute or in terms of a multiple
of the damage suffered by the sovereign as found by the trier of fact.

The latter method would be useful only where there was a detern-
inable loss produced by the non-conforming conduct. Where there

was not a determinable loss a specific penalty perhaps would be pref-
erable. This would seem to follow from the fact that the popular
action is not a compensatory sanction (as that term has been defined
in this paper) even though the person bringing the action was the
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person most directly injured by the conduct that failed to conform
to the established norm. The theory of the popular action is that
it is a sanction for non-conformity to the norm even though the in-
jured party would feel that any recovery he might receive in the popu-
lar action compensated him for his special injury (in contrast to the
general public injury). The penalty in the popular action " . . . is
given by way of example; its object being to deter the party who may
have violated the law, and incurred the penalty, and others, from
all further . . . [illegal] practices. It is in the nature of a penalty for
a crime, although the forms of proceeding in the case are not such as
are ordinarily adopted for the punishment of crimes."8

Thus far in our analysis we have examined the policy considera-
tions with respect to the availability of the popular action. Provisions
concerning the constituent elements in the popular action may very
among statutes creating such action, even within one jurisdiction.
Thus the many facets of the popular action to be created by a given
statute can be the subjects for legislative policy determination within
applicable constitutional limitations.

Perhaps the initial inquiry should be whether any public official,
in his private capacity, should be permitted to initiate the popular
action. The statutes providing for the popular action have specifically
authorized or have generally been construed to authorize both gov-

ernmental officials and members of the general public to prosecute
popular actions. Even public officials charged with the responsibility
for enforcing criminal laws generally have been permitted to prose-
cute such actions. Although permitting a public official personally to
profit from information received by virtue of his office through the
use of the popular action would appear to offend more recent con-
cepts of ethics in government, it might well be urged that were the
public official to acquire information otherwise than by virtue of his
office the mere fact that the informer was a public official ought
not to preclude him from bringing a popular action.

In whose name is the popular action to be brought? This question
has been one of the most fruitful sources for appeals in cases of popu-
lar action. The usual alternatives are in the name of the informer or
in that of the sovereign. Aside from possible psychological effects on

the jury, the answer would seem to be one of only trilling detail, but
it would appear to be most desirable that a statute creating a popular
action explicitely settle the manner.

The popular action as it exists in most jurisdictions provides an

8. Fowler v. Tuttle, 24 N. H. 9, 28 (1851).
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alternative to the criminal sanction in the proceedings for the enforce-
ment of which the defendant has considerable advantage over the
sovereign.9 In a jury trial the criminal defendant generally has a larger
members of preemptory challenges than does the sovereign. A greater
burden of proof is required to be carried to convict in a criminal ac-
tion than in a popular action even though the deprivations to the
defendant (in case of conviction) in the two actions would be equal.
The legislature is free to surround the defendant in a popular action
with such procedural and other safeguards as it deems appropriate.
The absence in the popular action of the element of disgrace to the
defendant which is found in the criminal action would justify fewer
procedural safeguards in that action than in the criminal prosecu-
tion. Constitutional guarantees do not require the same procedural
safetguards in the two kinds of action.

While it might be said in terms of essential fairness the rules with
respect to the criminal prosecution are "unduly" favorable to the
defendant, the popular action may be used to augment even further
the comparative advantage of the defendant vis-a-vis the sovereign.' 0

The taking of depositions and the use of other discovery procedures
in the preparation for the trial of the popular action may reveal in-
formation in the hands of the sovereign that might be the basis for
a contemplated criminal action. The acquiring of knowledge of such
information in the hands of the sovereign by the prospective defen-
dant in a criminal case would be of considerable advantage in the
preparation of his defense. Where there are both popular and crim-
inal actions with respect to the same manifold of non-conforming
conduct and the popular action is tried first and a judgment for the
penalty is secured and paid, this fact is believed to be very influential
toward acquittal by the jury in the subsequently tried criminal action.
Furthermore, where both the criminal action and popular action are
available, there are practical difficulties in effecting an over-all settle-
ment of the liability of the person who has failed to comply with the
legally established norm.

A closely related aspect of the same phase of the problem is that of
determining at which stage in the proceeding the informer's interest
in the penalty becomes vested."' After such vesting presumably that
interest cannot be destroyed within traditional concepts of due pro-

9. Sutton v. Phillips, 116 N.C. 502, 21 S.E. 968 (1895).
10. United States ex rel. Marcus v. Hess, 317 U. S. 537, 63 S.Ct. 379, 87 LEd. 443

(1943) (dissenting opinion), 11 GEO. WASH. L. REV. 531, 41 MIcH. L. REV.. 1001.
11. See Middleton v. Wilmington & W. R. Co., 95 N.C. 167 (1886).
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cess of law. The better approach would be to cover the question by
statute.

Another closely related problem concerns the power that the in-
former should have to dismiss his popular action and the effect of
that dismissal were it to be possible.12 An unlimited right to dismiss
(with prejudice to any further proceeding) at the instance of the in-
former might unduly place an instrument for the effectuation of
public policy in exclusively private hands. Yet if the informer had no
power to take a non-suit he might be subjected to unnecessary and
unreasonable costs in cases when his proof obviously would not sup-
port the charge. The requiring of the consent of the attorney general
and the court to the non-suit on the motion of the informer probably
would be a reasonable safeguard to the public interest.

The effect to be given to a non-suit in a popular action at the
instance of the informer might well depend upon the safeguard to
the public interest that is provided in the exercise of any power given
to the informer to take a non-suit. Competing considerations would
be those of protecting the non-conformist from the harrassment of
repeated popular actions initiated even by the same informer, arising
out of the same non-conforming conduct and the policy that one who
initiates judicial proceedings should be permitted to discontinue them
in order not to lose all on a single misstep. The possibility of collu-
sion between the informer and the defendant suggests that the non-
suit at the instance of the informer should not be res judicata without
adequate safeguards for the public interest. The effect to be given
the nonsuit on the motion of the informer might well be fixed by the
court in its order granting the informer's motion.

The consolidation of popular actions with respect to a particular
non-conforming act appears not to have been permitted at common
law.13 It isientirely conceivable, however, that enough evidence to
support a finding against the defendent with respect to a given non-
conforming act would be available to neither of two informers, yet
if consolidation of the actions, with judicial approval, were permitted
the cause of justice would be advanced without improper imposition
upon the non-conformist. The vindication of the public interest thus
afforded would appear to outweigh the requirement, usually found,
that an informer should have to carry the burden of proof to recover.
The apportioning of the informer's share among the informers in a
consolidated action might well be by agreement of the parties with
the approval of the trial court.

12 See Wheeler v. Goulding, 79 Mass. 539 (1859).
13. Vinton v. Walsh, 26 Mass. 87 (1829).
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The nature of the popular action as an instrument for the vindi-
cation of the public interest in enforcing sanctions would seem to war-
rant the refusal to permit a counterclaim in a popular action. 14

Concepts of due process of law and essential fairness generally
would preclude the maintenance of a second popular action while the
initial popular action was pending. 15

The question arises whether this general rule should apply when
the sovereign attempts to initiate the second popular action. 16 The
argument in favor of exempting the sovereign from the general rule
would arise from a preference for public prosecution (to be con-
trasted with the sovereign's apparent acquiescence in inaction) in
proceedings to enforce sanctions. If such argument should be accepted
it would seem to follow that the sovereign should be permitted to
bring the second popular action while another was pending and that
the sovereign's suit should be tried first. Authority in the trial court
to make an award or to approve an administrative award for any
contribution by the informer such as by his producing proof in the
pending popular action would appear to be adequate protcetion to his
inchoate interests.

The decision of whether the judgment for the informer in a popu-
lar action should be subject to the executive pardon requires an appre-
ciation of the dual nature of the popular action.' 7 The public nature
of the popular action would suggest that a judgment for the informer
should be subject to executive pardon or other type of remission. The
private nature of the popular action would indicate that executive
remission of the informant's share of the judgment would violate con-
cepts of essential fairness if indeed not the concept of due process
of law. On balance it would appear reasonable to permit executive
remission of only the share of the judgment that would go to the
sovereign.

There is a fundamental question in the basic theory of the popular
action as to whether the informer's portion of the recovery is to reward
his disclosure of the non-conforming conduct or to reward his success-
ful prosecution for the penalty. Judgment on this question determines
whether he should be permitted to recover on information acquired
by others, including the sovereign. If the theory of the popular action
is to reward the discovery of the non-conforming conduct, then, of
course, the informer should not be permitted to recover in a case in

14. United States ex rel. Rodriquez v. Weekly Publications, 74 F. Supp. 763 (S.D.
N.Y. 1947).

15. See Dozier v. Williams, 47 Miss. 605 (1873).
16. United States v. Baker-Lockwood Mft. Co., 138 F. 2d 48 (8th Cir. 1943).
17. Sharp v. Commonwealth, 3 Pa. 126 (1846).
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which he did not provide the information. If, on the other hand, the
theory of the popular action is to provide an incentive for the successful
prosecution of the action he should be permitted to utilize information
developed by another, even the sovereign. Where the sovereign fails to
utilize information in its possession one has difficulty in seeing a valid
objection to the informer in a popular action attempting to have the
sanction imposed by using the information first acquired by the sover-
eign. It is important to note that the successful prosecution of the popu-
lar action would contribute to attainings the objective of securing the
application of sanctions to all non-conforming conduct and, if the
action were qui tam, the sovereign (or its designee) would participate
in the recovery whether the informer used his own or another's in-
formation.

The determination of who should bear the costs and other expenses
of the popular action also involves an appreciation of the dual nature
of the popular action. Practice heretofore has been to require the
informer to bear all costs in the event of judgment for the defendant
and to permit the informer to recover his costs in addition to the
penalty in tLe event of judgment for the informer. The problem of
who should bear the costs of the popular action when the judgment is
in favor of the defendant again calls for an appreciation of the essen-
tially public nature of the popular action. Where the informer in good
faith attempts in the popular action to vindicate the public interest
there would appear to be no more reason for him to bear the cost
of an unsuccessful proceeding any more than should a district attorney
be required personally to bear costs where the defendant is acquitted
in a criminal case. There is little reason a priori to suggest that in-
formers would bring groundless actions for purposes of personal adver-
tisement or merely to harass defendants with any greater frequency
than would prosecuting attorneys bring criminal actions for the same
purposes. Although no statute permitting the recovery of costs where
the popular action was unsuccessful has been found, the sovereign
might well bear such costs where the trial court found such action to
have been brought in good faith on the basis of probable cause. This
provision would appear to be particularly defensible where the offi-
cial responsible for enforcing sanctions failed adequately to protect
the public interest. A fair resolution of the competing considerations
might well be made in connection with the determination of the
division of the penalty between the informer and the sovereign (or its
designee).

The division between the informer and the sovereign (or its de-
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signee) of the penalty that is recovered in the popular action could
be prescribed in terms of fixed portions or in terms of a maximum
to the informer, subject to the approval of the trial court. In cases
where the recovery would likely be large and have somewhat the
character of a windfall to the informer, particularly where the in-
former had done little more than bring the action, the approval of
the trial court as to the amount of the informer's portion would
appear to be in the public interest. Until recently, statutes providing
for the popular action have generally permitted the informer to have
one-half or all of the recovered penalty, typically without any approval
by the court. The public nature of the popular action would appear
to be more directly points out whe nsome, perhaps at least half,
of the penalty would go to the sovereign (or its designee), with or
without the participation of the court in fixing the amount.

The popular action, essentially as we know it today, was highly
respected and widely used in Roman law. 18 In England in the Middle
Ages a favorite device for the applications of sanctions was the popular
action. The absence of an organized police force and numerous in-
spectors plus the fact that in many courts " . . . the administration of
justice was in the hands of amateurs whose purity and impartiality
were in many cases justly open to suspicion" made it necessary to enlist
the aid of the injured man and to give the public at large an interest
in seeing that a statute was enforced by giving to any member of the
public the right to sue for the penalty imposed for its breach.' 9 The
prestige and frequency of use of the popular action appears to have
declined in both England and the United States.20

The merits of the popular action have been questioned in recent
years. One court suggested that the popular action was "nearly obso-
lete" in a phrase characterizing it as "odious" and expressing delight
in its anticipated demise.2' An English observer has written: " . . . [I]t
is wrong for a free country to allow an informer to seek redress for
his own pecuniary advantage in respect of a public wrong in which
he has no direct personal interest or concern. A wrong to the State

18. VON JHERING, THE STRuGLE FOR LAw 80 (2d ed., Lalor Transl. 1915).
19. 2 HOLDSWORTH, A HISTORY OF ENGLISH LAw 453 (3d ed. 1923); 4 Id 355 (3d

ed. 1924).
20. The decline in the frequency of cases involving popular actions in the appel-

late courts is striking, but this may not indicate accurately the frequency of
the use of the popular action. The number of possible reversible errors in
the trial of popular actions would likely be small and thus there might be
relatively few appeals in popular action cases.

21. The court stated that the popular action was " ... odious and happily nearly
obsolete ..." United States ex rel. Brensilber v. Bausch & Lomb Co., 131 F.
2d 545, 546 (2d Cir. 1942). The court did not disclose the basis for this nega-
tive value judgment.
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should surely be atoned for by a penalty payable to the State alone." 22

The popular action, however, has not been without its supporters.
One court in commenting on a statute providing for a popular action
stated that "It was passed upon the theory, based on experience as
old as modern civilization, that one of the least expensive and mos
effective means of preventing frauds on the treasury is to make the
perpetrators of them liable to actions by private persons acting, if
you please, under the strong stimulus of personal ill will or the hope
of gain. Prosecutions conducted by such means compare with the ordi-
nary methods as the enterprising privateer does to the slow-moving
public vessel." 23 A congressional sponsor of a bill providing for the
popular action as one of its sanctions expressed the value of the popu-
lar action in terms of " . . . the old-fashioned idea of holding out a
temptation, and 'setting a rogue to catch a rogue,' which is the safest
and most expeditious way I have ever discovered of bringing rogues
to justice."

24

Motives that may prompt an informer to bring a popular action
have been the object for the expression of negative value judgments.
The problem has been variously stated. The voluntary and aggressive
disclosure of the non-conforming conduct of one's acquaintance is
generally regarded as a deviation from a social norm, regardless of
the motive of the person making the disclosure. Indeed, it may be
said that while the motive of hope of reward may rank low on the
scale of social values one must in frankness note that the motive of
aiding law enforcement also ranks low on the scale of social values.
The motive of the informer in bringing the popular action is irrele-
vant to the analysis presented here. The aiding in the securing of
the application of sanctions (as a contribution to securing conform-
ity to norms) would appear to be a worthy objective regardless of
the motive of the informer. There is no more reason to suppose that
a private citizen would induce the commission of an act of non-con-
formity to a norm in order to provide an occasion to bring a popular
action than that an official would attempt to entrap a person.

The availability of the popular action should encourage a wider
recognition of the responsibility of individuals among the public at
large for both obedience to and enforcement of norms established by
law. The increasing specilization and division of labor in modern

22. Hurst, The Common informer, 147 CONTEMP. REV. 189 (1935).

23. United States v. Griswold, 24 F. 361, 366 (D.C. Ore. 1885). See Sutton v.
Phillips, 116 N. C. 502, 21 S.E. 968 (1895); State v. Oriol, 49 La. Ann. 442
21 So. 634 (1897).

24. SENATOR HOWARD, CONG. GLOBE, 37TH CONG., 3D SESS. 956 (1863).
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society tends to reduce that public awareness of individual responsi-
bility for securing conformity to norms established by government
which is especially necessary in a democracy. This decreasing aware-
ness of individual responsibility for law enforcement not only deters
enforcement of legally established norms but also probably tends to
encourage non-conformity to those norms. The extent to which the
availability of the popular action increases the awareness of individual
responsibility for obedience to norms would tend pari passu to reduce
non-conformity and increase the probability that sanctions would be
applied to non-conforming conduct.

The popular action is entirely consistent with our traditionally
held theories of government and has been available for use with re-
spect to some non-conformity to establish norms for centuries. The
legislature creating the popular action can readily provide safeguards
against any likely abuse. The popular action is a device for the en-
forceinent of sanctions that would also be available when for any
reason the public official charged with the responsibility for bring-
ing prosecutions failed to act. Greater availability of the popular
action would facilitate the enforcement of sanctions and perhaps con-
tribute to a wider recognition of the responsibility for encouraging
conformity to establish norms.


