
THE "DEAD MAN" RULE

By CARL H. HARPER*

The disqualification of parties and persons interested in the result
of a suit from testifying to transactions or communications with a de-
ceased adverse party, commonly referred to as the "Dead Man" rule,
has been identified as a hold-over from the common law disqualifica-
tion of parties as witnesses.' The occurrence of insanity of a party after
a "transaction or communication" has the same consequence as death
for the purposes of the "Dead Man" rule. Therefore, throughout this
discussion the term "death" of a party is intended to comprehend
"becomes instane or dies." Wigmore urges that the same reasons which
justify making parties competent witnesses in their own behalf (since
juries can recognize interest-motivated testimony and evaluate its cred-
ibility) provide cogent grounds for the repudiation of the "Dead
Man" rule in its entirety. 2

Regardless of whether we subscribe to Wigmore's thesis, the prem-
ises of his argument are useful when one tries to understand the mani-
festly arbitrary and inflexible operations of the "Dead Man" rule.
Indeed, the difficulty of judicially reconciling the rule's harvest of
incongruous results has driven the Georgia courts to the despairing
conclusion "it is safer to adhere to the plain letter of [the statute]." 3

Earlier efforts toward a "liberal construction," the court found, only
led to "confusion." 4

Despite the rule's frustration of logic, it has a facade of reasonable-
ness and a specious ratio decidendi which has been stated as follows:
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1. NVIGMORE, EVIDENCE § 578, 579 (3rd ed. 1940).
2. Parties in interest were made competent witnesses by the Evidence Act of

1866. (GA. CODE § 38-1603 (1933) but at the same time the proviso was added:
"When one of the original parties to the contract or cause of action in issue
and on trial is dead, or is shown to the court to be insane, or when an execu-
tor or administrator is a party in any suit on a contract or his testator or
intestate, the other party shall not be admitted to tesify in his own favor."
The statute remained substantially in this language until 1889 when the Evi-
dence Act of that year containing the exceptions now codified as subsections (1)
to (8) of Georgia Code Section 38-1603 was enacted.

3. McLendon v. Baldwin, 166 Ga. 794, 144 S.E. 271 (1928). See also Terry v.
Fickett, 199 Ga. 30, 33 S.E. 2d 163 (1945) ; Eley v. Reese, 171 Ga. 212, 155 S.E.

24 (1930) ; Johnson v. Bogdis, 84 Ga. App. 741, 67 S.E. 2d 189 (1951), all follow-
ing a rule of strict construction.

4. Ibid.
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The object of our statute was to prevent one of the parties
to a transaction, after the death of the other, from testifying
in his own favor to communications or transactions with the
other, who was dead and could not be heard to reply to the
offered testimony by way of contradiction. The law-making
power had in contemplation the temptation which might
arise from self-interest to swear falsely as to transactions or
communications with one whose voice had been silenced by
death, and who could not contradict the survivor. Neely v.
Carter, 96 Ga. 197, 203, 23 S.E. 313. The obvious reason of
the statute is that the living party should not be permitted
to testify in his own favor as to transactions or comuunica-
tions with the deceased when the voice of the latter is hushed
by death and cannot be heard. Field v. Walker, 36 Ga. 520,
522. The surviving party is incompetent because he cannot be
confronted by the other party. McGehee v. Jones, 41 Ga. 123,
125.

5

In theory, the rule is intended to provide an "even break" to liti-
gating combatants, but frequently the sweep of its proscription serves
to disarm worthy innocents6 while the loopholes supplied by its
crudely contrived exceptions leaves immune to challenge many un-
worthy opportunities for perpetrated testimony.7 In short, the rule
does not always accomplish precisely its benign object, and efforts to
"construct" by judicial interpretation a more nearly efficient legal
machine have many times only disclosed the unmalleable qualities of
the rule's basic metal.

To further disclose the rule's essential brittleness, it might be ob-
served that "incompetency" proscribed is primarily that of parties
rather than subject matter.8 This has made it necessary to shore up the
rule with two limitations superimposed in close priximity. These are:
(1) with reference to witnesses, a limitation that the rule applies only to
"adverse parties," their assignees, transferees, personal representatives,

5. McLendon v. Baldwin, supra note 3.
6. Hollis v. Calhoun, 54 Ga. 115 (1875) ; Stanford v. Murphy, 63 Ga. 410 (1879)

Rogers v. Carmichael, 58 Ga. 343, 198 S.E. 318 (1938) ; Cody v. First Nat'l
Bank, 103 Ga. 782, 30 S.E. 281 (1898).

7. Lankford v. Holton, 87 Ga. 94, 200 S.E. 243. (1938). See also MORGAN, BASIC
PROBLEMS OF EVIDENCE (1954), p. 85. "Some statutes like those of N.Y. and
Missouri are fertile breeders of litigation and most of them, while prevent-
ing the enforcement of many honest claims, are ineffective to prevent perjury
by witnesses whose interest does not fall within the statutory ban."

8. Crozier v. Golman, 153 Ga. 162, 111 S.E. 666 (1922). The objection must be
raised as to the party, not the testimony. See 3 JONES, EVIDENCE § 780 (4th ed.
1938).

9. Horton v. Smith, 115 Ga. 66, 41 S.E. 253 (1902); Lankford v. Holton, 187 Ga.
94, 200 S.E. 243 (1945).
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executors or administrators9 (heirs at law, and legatees are not deemed
in "privity" with the deceased party) ;10 and (2) with reference to
the subject matter of testimony, a limitation that the exclusion applies
only to "transactions or communications" with the deceased or insane
party. In other words, anyone, even an adverse party, is competent to
testify to "independent facts 1' not derived from such "transactions
or communications" with the deceased adverse party.

STATUTORY AMENDMENTS TO THE "DEAD MAN" RULE

The established rule of construction that the Georgia courts will
adhere to the plain letter of the statute12 refers to the Evidence Act
of 188913 which attempted to codify and/or restate the judicial inter-
pretations placed on our earliest statute on the subject, namely the
"proviso" clause of the 1866 act.14 Therefore the citations listed in
the Annotated Code under the eight separate subsections of Code
section 38-1603 are, for the most part, cases decided since 1889.15 And
the cases decided prior to 1889 are relegated to the field of academic

and historical interest.' 6 Certainly the 1889 date of this most important
statutory revision should not be overlooked in the classification of

precedent decisions, but this chronological demarkation does not, in
all instances, mark such a sharp break with the past as to justify a
substantial disregard of all precedents prior to 1889.

Among the important key principles established prior to 1889 are
the following:

(1) The kinds of witnesses competent to testify prior to the
Evidence Act of 1866, because not disqualified as parties-
in-interest, remain competent after the enactment of the
"dead man" statute. 17 In other words, a witness, not a per-

son interested in the result of the suit, is competent regard-
less of the "dead man" disqualification, either in the stat-
ute's 1866 form, its 1889 form, or its present form.

10. Johnson v. Bogdis, 84 Ga. App. 741, 67 S.E. 2d 189 (1951). But cf. Shadburn
v. Tapp, 209 Ga. 887, 77 S.E. 2d 7 (1953), and see 6 MERCER L. REV. 86
(1954).

11. Chamblee v. Pirkle, 101 Ga. 790, 29 S.E. 20 (1877); Horton v. Smith, 115 Ga.
66, 41 S.E. 253 (1902); Watkins v. Stulb & Varhouer, 23 Ga. App. 181, 98
S.E. 94 (1919) ; Jones v. Smith, 206 Ga. 162, 56 S.E. 2d 462 (1949).

12. See cases cited note 3.
13. GA. CODE § 38-1603 (1933).
14. GA. CODE § 38-1603 (1933) . See note 2 supra.
15. GA. CODE § 38-1603 (1933).
16. See annotator's note to GA. CODE § 38-1603 (1) (1933).
17. Brown v. Mathews, 79 Ga. 1, 4 S.E. 13 (1887); Blount v. Beall, 95 Ga. 182,

22 S.E. 52 (1894); Flournoy & Epping v. Wooten, 71 Ga. 168, 174 (1883).
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(2) Any witness, whether or not a party in interest, may tes-
tify to "independent facts"18 not learned in transactions or
communications with the deceased adverse party. This re-
stricts the scope of the subject matter of testimony excluded
by the disqualification. 19

(3) Much of the doctrines concerning who are adverse parties •
was developed prior to 1889. For example, the doctrine
that there is no such privity between a deceased person
and his heirs or legatees as to require a disqualification
had its roots in decisions prior to 1889.20

Among the significant amendments in addition to the 1889 revision
are:

(1) The 1953 amendment to Code section 38-1603 (3) 21 ex-
tending the same disqualification to an agent of a corpo-
ration testifying to transactions with a deceased individ-
ual which had previously only excluded an individual ad-
verse party from testifying to transactions with a deceased
agent of a corporation. 22

(2) The amendment of 1893 extending the protection of the
rules to "assignees, endorsees and transferees" of a deceased
adverse party.23

(3) The amendment of 1897 adding the present subsection (7)
to Code section 38-1603 concerning testimony to trans-
actions with a dead joint defendant when the testimony
tends to "modify or relieve the liability" of the surviving
joint defendant.

(4) The 1900 amendment adding the words "whether such
transactions or communications were had by such insane or
deceased person with the party testifying or with any other
person."

24

(5) The amendment of 1924 providing for the perpetuation

18. Gomez v. Johnson, 106 Ga. 513, 32 S.E. 600 (1889); Nugent v. Watkins, 129
Ga. 382, 58 S.E. 888 (1907).

19. Hudson v. Hudson, 87 Ga. 678, 13 S.E. 583 (1891).
20. Gunn v. Pettygrew, 93 Ga. 327, 20 S.E. 328 (1894) ; Johnson v. Bogdis, 84 Ga.

App. 741, 67 S.E. 2d 189 (1951), and cases there cited.
21. Ga. Laws 1953, Nov.-Dec. Sess., p. 319, GA. CODE ANN. § 38-1603 (3) (1954 Rev.).
22. This means that Cody v. First National Bank, 103 Ga. 782, 30 S.E. 281 (1898),

DeVane v. DeVane, 149 Ga. 783, 102 S.E. 145 (1920) and that line of cases have
been overruled by the legislature.

23. Ga. CODE § 38-1603 (1) (1933), cf. Woodson v. Jones, 92 Ga. 662, 19 S.E. 60
(1893).

24. GA. CODE § 38-1603 (1) (1933). See Wilder v. Wilder, 138 573, 75 S.E. 655
(1912) ; City of Cochran v. Lanfair, 139 Ga. 249, 77 S.E. 95 (1913). Since the
disqualification applies only to parties as witnesses, this amendment accom-
plishes little.
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of testimony, adding subsection (8) to Code section 38-
1603 (8).

Professor Morgan suggests that in analyzing "Dead Man" statutes:
"Particular attention must be paid to the provisions as to (a) the
persons disqualified, (b) the subject matter to which the disquali-
fication applies, and (c) the conditions, upon the happening of which,
the disqualification may be, or becomes inapplicable, or be waived. '25

The doctrines relating to (a)26 and (b)27 above have been pre-
viously mentioned, and will be elaborated infra but, so far, we have
not essayed an overall view of Georgia's extensive "Dead Man" stat-
ute. 28 The eight subsections to Code section 38-1603 are, in the main,
statements of conventional situations in which the rule operates. The
doctrines identified under (a) and (b) of Professor Morgan's classi-
fication can generally be considered as limitations on each of the
several Code subsections. 29 It is not uncommon to find cases in which
the Georgia courts examine several of the Code subsections success-
ively to determine if one fits the case at hand.30 Sometimes one fits
and another does not. 3' Sometimes none of them fit. In view of the
rule of strict construction, however, already mentioned, the Georgia
courts do not invoke the ejusdem generis maxim for the purpose of
applying a general "dead man" rule to a situation which logically
could have been, but was not specified in one of the several Code
subsections. Rather, the maxim "expressio unius exclusio alterius"
is preferred.

The nearest thing to a comprehensive general exclusionary rule is
found in the first Code subsection. Most of the cases will be found
to fall under this subsection. Then follows the specific situations
described in subsections two to seven, and subsection eight terminates
with the legislative declaration that "there shall be no other excep-
tions."

32

A question of the competency of a witness and his testimony with
reference to the "Dead Man" disqualification can usually be resolved
by use of the following check list of questions:

(1) Do the participants in the "transaction or communication"

25. 1 MORGAN, BASIC PROBLEMS OF EVIDENCE 85 (1954) .
26. See note 17 supra.
27. See notes 18 and 19 supra.
28. GA. CODE § 38-1603 (1933).
29. See Terry v. Fickett, 199 Ga. 30, 33 S.E. 2d 163 (1945); Lifsey v. Mims, 193

Ga. 780, 20 S.E. 2d 32 (1942).
30. Lee v. Holman, 184 Ga. 694, 193 S.E. 68 (1937).
31. Rogers v. Carmichael, 58 Ga. App. 343, 198 S.E. 318 (1938).
32. Goodyear Tire & Rubber Co. v. Hay, 194 Ga. 750, 22 S.E. 2d 496 (1942).
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stand in the relation of adverse parties? If not, the witness is
competent.

(2) Is the subject matter of the testimony (a) in the interest of
the party witness? (b) opposed to the interest of the de-
ceased adverse party? and (c) within the limits of "trans-
actions or communications," i.e., not "independent facts"
that could have been learned by other means? If not, the
testimony is not excluded under the rule.

(3) Does the "situation" fit snugly under one or more of the
eight subsections of Code section 38-1603? If not, "literal
application" rule requires that no exclusion under the
"Dead Man" rule be invoked.

Since so many of the "situation" questions ostensibly falling under
one of the subsections to Code section 38-1603 come back ultimately to
an "adverse party" question or as a subject matter "transaction or
communication" question, we will review the Code subsection "situa-
tions" and then scrutinize more carefully the two former questions.

The "situations" delineated by the Code subsections are as follows:
(1) The first and simplest situation is where A and B, individ-

uals, conduct negotiations culminating in the creation of
right and duty relations, either ex contractu or ex delicto. A
dies, and suit is brought against B by the administrator
or personal representative of A to enforce the right arising
out of the transaction. B, as the surviving party cannot testi-
fy as to the "transactions or communications" had with A.
The situation is the same if B brought the suit against the
administrator of A.

(2) The next situation, closely allied to the first, is one in
which an immediate (not second stage) assignee or trans-
feree is substituted for either A or B. This is still a sub-
section (1) situation.

(3) Subsection (2) concerns suits "instituted or defended by
partners" and the opposite party seeks to testify to trans-
actions had with one of the partners who is deceased or
insane at the time of trial.3 3 On the surface, this situation
looks simple but the courts have held that a surviving part-
ner is not the "personal representative" of the deceased
partner and in a suit brought by a surviving partner, the
opposite party is competent to testify to transactions with

33. See GA. CODE § 38-1603 (2) (1933). See also Robinson v. Alexander, 65 Ga.
406 (1880).
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the deceased partner.34 On the other hand, it has been held
in a tort action brought against a surviving partner that
though the plaintiff was not incompetent to testify to
"transactions" with the deceased partner by virtue of sub-
section (2), the deceased partner was before his death the
"agent" of the partnership. Therefore, plaintiff was ren-
dered incompetent by virtue of subsection (5) concerning
agents.
Further, it has been held that though an heir-at-law is not
in "privity" with his testator and therefore competent to
testify to transactions with a deceased adverse party, yet
where several defendants were jointly interested in the
result and were sued jointly to establish a copy of a lost
deed, the heir-at-law was not a competent witness. Ques-
tions sometimes arise concerning the quantum of interest
in the result of suit requisite to invoke a partnership dis-
qualification, particularly in cases involving husbands and
wives.37 Generally "partnership" is not implied from the
relation of husband and wife. For the purposes of this sub-
section there must be an actual showing of a business
partnership. Prior to 1953 it was held that a surviving
agent of a corporation could testify to transactions with
a deceased partner. 38 This is probably not now permitted.

(4) The subsection (3) disqualification involving corporations
and their agents should never have caused so much trouble
if it had been drafted in 1889 in the form it finally took
in November 1953. 3 9 It is hard to tell whether the drafters
of the 1889 act intended a reciprocally operating disqualifi-
cation in prohibiting a surviving adverse party from testi-
fying to transactions with the deceased agent of a corpo-
ration.40 For the Georgia Supreme Court had held as early
as 1874 that a surviving agent of a corporation was incom-
petent to testify to transactions with a deceased adverse

34. Whitley v. Hudson, 114 Ga. 668, 40 S.E. 838 (1902).
35. Rogers v. Carmichael, 58 Ga. App. 343, 198 S.E. 318 (1938).
36. Neely v. Carter, 95 Ga. 197, 23 S.E. 313 (1895).
37. Lee v. Holman, 184 Ga. 694, 193 S.E. 68 (1937).
38. On authority of Cody v. Bank, 103 Ga. 789, 30 S.E. 281 (1898) ; See Bank of

S.W. Ga. v. McGarrah, 120 Ga. 944, 48 S.E. 383 (1904). See discussion under
subsection (3) infra.

39. Ga. Laws, 1953, Nov.-Dec. Sess., p. 319, GA. CorE ANN. § 38-1603 (3) (1954
Rev) .

40. Langford v. The Commissioners of Wilkinson County, 75 Ga. 502 (1885);
Parish v. Weed Sewing Machine Co., 79 Ga. 682, 7 S.E. 138 (1887).
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party.41 And it must have been known that an officer or
other agent of a corporation does not have sufficient inter-
est in a suit brought or defended by a corporation to make
such officer or agent an "adverse party" by virtue of his
derivative interest in the result of the suit.42

In any event, Judge Simmons, writing for the court, announced six
years after the 1889 statute that subsection (3) did not operate both
ways. The individual adverse party was incompetent to testify to
transactions with a deceased agent or officer of a corporation. But a
surviving agent of a corporation could testify to transactions with
the deceased adverse party.43 This rule was affirmed 44 and continu-
ously followed 45 for over 60 years until the 187446 rule was restored
by the legislature in 1953,47 so that now again it works both ways.

(5) Subsection (4) concerns a person "not a party but a person
interested in the result of the suit." 48 This is not so much a
distinct situation as it is an aspect of the principles govern-
ing who are adverse parties, 49 but some fairly distinct
situations are presented by the cases construing this Code

subsection.

The "interest" necessary to disqualify the witness must be

something more than a mere personal or relationship inter-
est such as that existing between husband and wife0° or
parent and child. 5' It must be a direct pecuniary interest.5 2

A mere "expectancy" of inheriting something is insuffi-

cient.63 One whose interest or liability has been exting-
uished by bankruptcy 54 or sale55 is not disqualified. One

41. The Georgia Masonic Life Ins. Co. v. Gibson, 52 Ga. 640 (1874).
12. See GA. CODE § 1603 (4) (1933), discussion infra; Flournoy & Epping v.

Wooten, 71 Ga. 168, 178 (1883), and authorities cited.
43. Ullman v. Brunswick Title Guarantee & Loan Co., 96 Ga. 625, 24 S.E. 409

(1895).
44. Cody v. First Nat'l Bank of Gainesville, 103 Ga. 782, 30 S.E. 281 (1898).
45. DeVane v. DeVane, 149 Ga. 783. 102 S.E. 145 (1920); Dickson v. Citizens Bank

and Trust Co., 184 Ga. 398, 191 S.E. 379 (1937) ; Yablon v. Metropolitan Life
Ins. Co., 200 Ga. 693, 38 S.E. 2d 534 (1946).

46. See note 41 supra.
47. See note 39 supra.
48. GA. CODE § 38-1603 (4) (1933).
49. See Adverse Parties infra.
50. Nalley Land & Investment Co. v. Merchants & Planters Bank, 187 Ga. 146,

199 S.E. 815 (1938) ; Hall v. Hilley, 139 Ga. 13, 76 S.E. 566 (1912).
51. Horton v. Smith, 115 Ga. 66, 41 S.E. 253 (1902); Blount v. Beall, 95 Ga. 182,

22 S.E. 52 (1894).
52. Nalley Land & Investment Co. v. Merchants & Planters Bank, 187 Ga. 146.

199 S.E. 815 (1938).
53 Blount v. Beall, 95 Ga. 182, 22 S.E. 52 (1894).
54. Hayden v. McKnight, 45 Ga. 147 (1872).
55 Flournoy & Epping v. Wooten, 71 Ga. 168 (1883).
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whose interests or liabilities cannot be affected by the out-
come of the suit is not disqualified, 56 for example, in a suit
between a debtor's two creditors.5 7 Obviously, one testi-
fying against his interest does not fall within the inhibi-
tion.5

8

Disqualification results if the witness' right to ownership,
possession or benefits of land may be affected by the result
of the suit.5 9 An illustration of a disqualifying interest is
presented where the witness has given a warranty deed and
the grantee is involved in a suit contesting the validity
of the witness' title. If the grantee loses, the witness will
be liable to the grantee on his warranty. The witness
would be interested in the outcome of the suit and is
disqualified. 60 This disqualification is closely related to
that set out in subsection (7) concerning "relieving or
modifying" liability.6' But relief from a mere moral as
distinguished from a legal liability is not such an "inter-
est" as will disqualify the witness from testifying to "trans-
actions or communications" with a deceased adverse party.62

(6) Subsection (5) extends the "Dead Man" disqualification to
agents and attorneys. This one works both ways. An agent
cannot testify to a transaction with a deceased adverse
party if his principal would have been disqualified. And
conversely a surviving adverse party cannot testify to trans-
actions with a deceased agent or attorney. 63 This provision
was first written into the Code in 1889 by the Evidence Act
of that year.64 Prior to .1889 the rule had not excluded
testimony of agents or attorneys, on the theory that the
agent would "not be testifying in his own favor." 65 This
exclusion has been tightly applied. The state law of agency
is incorporated for the purpose of determining who is an
agent.6 6 The agent must be an agent of the principal at the

56. Lee v. Holman, 184 Ga. 694, 193 S.E. 68 (1937).
57. Hidell v. Funkhauser, 89 Ga. 532, 16 S.E. 79 (1892).
58. Reed v. Baldwin, 102 Ga. 80, 29 S.E. 140 (1897) ; Chance v. Chance, 163 Ga.

267, 135 S.E. 923 (1926); Hardwick Bank & Trust Co. v. Manis, 181 Ga. 498,
183 S.E. 63 (1935).

59. Dorminy v. Russell, 182 Ga. 635, 638, 186 S.E. 679 (1936).
60. Neely v. Carter, 96 Ga. 197, 23 S.E. 313 (1895) ; Nalley Land & Investment Co.

v. Merchants & Planters Bank, 187 Ga. 146, 199 S.E. 815 (1938).
61. GA. CODE § 38-1603 (7) (1933). See discussion infra.

62. Powell v. Bussell, 64 Ga. App. 42, 45, 12 S.E. 2d 152 (1940).
63. GA. CODE § 38-1603 (5) (1933).
64. CA. CODE § 38-1603 (1) (1933).
65. Flournoy & Epping v. Wooten, 71 Ga. 168 (1883).
66. Smith v. Sherwood, 55 Ga. App. 395, 190 S.E. 205 (1937).
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exact time of the transaction. In other words, a former
agent is not disqualified if the agency relation has been
terminated at the time of the transaction.6

No agency relation is necessarily implied between husband
and wife or other close relatives for the purpose of dis-
qualification. An actual business or financial agency rela-
tion must exist for the spouse to be disqualified. 68 A
partner is deemed an agent of the partners for the purpose
of this disqualification. 9 One who serves as agent or attor-
ney for both parties to a transaction may testify though
either party or both be dead at the time of trial. The dis-
qualification is limited to agents who are agents for the sur-
viving party alone. 70 A clear cut case is presented when a
surviving party attempts to testify to transactions with a
deceased agent of a corporation. 71 Logically this should
work the other way too, though it probably did not prior
to 1953.72

As to what "transaction or communication" is excluded
under this subsection, there seems to be some conflict, 73

notwithstanding the fact that logically the limitations on
the scope of the subject matter of the testimony should be
uniform for all the subsections.74

(7) The situation presented by subsection (6) is essentially a
waiver of the disqualification. The subsection provides that
if the personal representative of a deceased party intro-
duces testimony of a witness interested in the result of
the suit as to a transaction between the deceased and
surviving party, then the surviving party can testify to
such transaction. 75 It is important to note that the waiver
can be accomplished only by the adverse party, e.g., the
plaintiff in Cheney v. Bank of Bremen,75 or witness intro-
duced by the adverse party and the witness is interested

67. Sanders Swan & Co. v. Allen, 124 Ga. 684, 52 S.E. 884 (1906).
68. Lankford v. Holton, 187 Ga. 94, 200 S.E. 243 (1938). Cf. Dominey v. Russell,

182 Ga. 635, 186 S.E. 679 (1936).
69. Rogers v. Carmichael, 58 Ga. App. 343, 198 S.E. 318 (1938).
70. Whiddon v. Hall, 155 Ga. 570, 118 S.E. 347 (1923).
71. Dye v. Richards, 210 Ga. 601, 81 S.E. 2d 820 (1954).
72. See discussion under GA. CODE § 38-1603 (3) (1933) supra.
73. Compare Fite v. Walker, 183 Ga. 46, 187 S.E. 95 (1936) and Rogers v. Carmi-

chael, 58 Ga. App. 343, 198 S.E. 318 (1938).
74. GA. CODE § 38-1603 (1) (1933).
75. GA. CODE § 38-1603 (6) (1933); Cheney v. Bank of Bremen. 25 Ga. App. 114,

102 S.E. 903 (1920).
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in the event of the suit." This waiver appears to be seldom
invoked except in clear cut cases, r

(8) The situation presented by subsection (7) concerns basically
two joint defendants, where one is dead and the survivor
attempts to give testimony tending to relieve or modify
his liability.78 Such testimony is proscribed. This subsection
was added in 1897, some eight years after the Evidence Act
of 188980 codifying the "Dead Man" rule. It is closely allied
to subsection (4) concerning persons interested in the result
of the suit.8 ' Indeed, a situation falling squarely under the
proscription of this subsection would probably also be
proscribed by the general rule of subsection (1) 82

It has been held that testimony to be rendered incompetent
by this subsection "must do two things: modify the liability
of the witness and make the estate of the joint defendant
primarily liable.''83 If the testimony does not affect the wit-
ness' liability, the testimony is not excluded, though it
affects the liability of another defendant.8 4 Even though
the testimony of a joint defendant as to transactions with
the deceased person tends to relieve the liability of the
witness but does not tend to increase the liability of the
deceased, the testimony is not excluded.8, And though the
effect of the testimony of the surviving party is to increase
the liability of the other joint obliger and to relieve his
own liability if the subject matter of his testimony is not
as to a "transaction or communication" with the deceased
party, the testimony is not excluded.86

(9) Subsection (8) provides a means of circumventing the
"Dead Man" rule by perpetrating testimony by interrogato-
ries or deposition. s 7 This subsection was not a part of the

76. Warren v. Smith, 175 Ga. 61, 165 S.E. 44 (1932). See discussion under GA. CODE
§ 38-1603 (4) (1933) supra.

77. Powell v. Powell, 151 Ga. 533, 107 S.E. 520 (1920). Cf. Cheney v. Bank of
Georgia, supra note 75.

78. GA. CODE § 38-1603 (7) (1933); See Patterson v. Bank of Lenox, 8 Ga. App.
492, 70 S.E. 77 (1911) (involving such a situation but court relies on subsec-
tions (1) and (4)).

79. GA. CODE § 38-1603 (7) (1933).
80. GA. CODE § 38-1603 (1933).
81. See discussion under GA. CODE § 38-1603 (4) (1933) supra .....
82. See Patterson v. Bank of Lenox, supra note 78.
83. Washington v. Johnson, 155 Ga. 91, 116 S.E. 536 (1923).
84. Sanders Swan & Co. v. Allen, 124 Ga. 684, 52 S.E. 884 (1906).
85. Anderson v. Higginbotham, 174 Ga. 565, 163 S.E. 477 (1932).
86. Bank of S.W. Georgia v. McGarragh, 120 Ga. 944, 945, 48 S.E. 393 (1904).

(1904).
87. GA. CODE § 38-1603 (8) (1933).
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1889 statute but was added in 1924.88 It had been held as
early as 1875 that if the personal representative of the
deceased introduced the interrogatories of the deceased,
then the opposite party might testify.8 9 This would seem
similar to the waiver rule discussed under subsection (7) .90
But prior to the 1924 amendment it evidently was not clear
that the surviving party could render himself competent
by introducing such preserved testimony. It has now been
held that the surviving party may introduce the testimony
at former trial of the deceased and then testify to the trans-
action.91

One might suppose that with our extensive codification of the
"Dead Man" rule and a strict rule of construction that any question
under this rule could be answered from the Code. But, as we have
seen, this is not the case. About two-thirds of the rule has never been
codified. The two-thirds not codified are: (1) That part which de-
termines the "adverse party" relationship for the purpose of identify-
ing the witnesses who are disqualified, and (2) the rules concerning
the scope of the "transactions or communications" excluded. Actually
these two questions should always be answered before the various
Code subsections are considered.

"THE ADVERSE PARTY RELATIONSHIP"

Witnesses Disqualified

It is not possible to state this principle except in negative form.
If the witness does not have a material financial interest in the litiga-
gation adverse to the deceased party with whom the transactions
occurred, the witness is not disqualified. 92 It is also necessary that the
witness' testimony tend to promote his own interest and adversely
affect the interest of the deceased party.93 For if the witness' interests
are evenly balanced 94 between the litigation adversaries or his inter-
est has been extinguished prior to the litigation,95 or if his testimony
is against the witness' own interest, 96 there is no incompetency under
the rule.

88. Ibid.
89. Hollis v. Calhoun, 54 Ga. 115 (1875).
90. See discussion under GA. CODE § 38-1603 (7) supra.
91. McLendon v. Baldwin, 166 Ga. 794, 144 S.E. 271 (1928).
92. Fowler v. Lathan, 206 Ga. 245, 56 S.E. 2d 272 (1949).
93. Goodyear Tire & Rubber Co. v. Hay, 194 Ga. 750, 22 S.E. 2d 496 (1942).
94. Hidell v. Funkhauser, 89 Ga. 532, 16 S.E. 79 (1892).
95. Hayden v. McKnight, 45 Ga. 147 (1872).

§ 38-1603 (4) (1933) supra.
96. Reed v. Baldwin, 102 Ga. 80, 29 S.E. 140 (1897) and cases cited in note 58

supra.
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Privity: Assignees, Endorsees and Transferees. In the year 1893 the
Supreme Court of Georgia held in a suit brought on a note by the
endorsee against the maker that the latter was not incompetent to
testify he had paid the original payeeY7 The court simply held there
was no provision of the Evidence Act of 1889 disqualifying the witness.
The General Assembly was in session when the decision was handed
down. An amendment to subsection (1) 98 was passed inserting the
phrase "by the endorsee, assignee, transferee" 99 immediately preced-
ing the phrase "or by the personal representative of the deceased
person."'100

It was decided shortly after the enactment of the amendment that
it referred only to the immediate assignee, transferee or endorsee of
the deceased person. 101 This means that a second assignment, endorse-
ment or transfer makes it possible for the surviving party to testify.
In fact, many of the cases under this amendment seem to involve
situations where the party seeking to invoke the "Dead Man" rule
is not the immediate transferee. 102 In such cases, of course, the sur-
viving party is competent to testify.

It has, however, been held that the terms "assignee, endorsee or
transferee" includes an immediate grantee or donee under a deed as
well as an immediate assignee, transferee or endorsee. 10 3

But an heir 104 or a legatee, 10 5 a widow and children claiming a
year's support, 10 6 are not deemed the equivalent of a "personal repre-
sentative" or the equivalent of an "assignee or transferee" of the de-
ceased party, and the surviving adverse party may testify to the trans-
actions. 107 That is to say, an heir may testify as to his testator's trans-

97. Woodson v. Jones, 92 Ga. 662, 19 S.E. 60 (1893).
98. GA. CODE § 38-1603 (1) (1933).
99. Ibid.

100. White v. Jones, 105 Ga. 26, 31 S.E. 119 (1898) ; Hendricks v. Daniel, 119 Ga.
358, 46 S.E. 438 (1904) .

101. White v. Jones, supra.
102. Castleberry v. Parish, 135 Ga. 528, 69 S.E. 817 (1910) ; Smith v. Duhart, 152

Ga. 554, 110 S.E. 301 (1922); Lankford v. Holton, 187 Ga. 94, 200 S.E.
243 (1938).

103. Hendricks v. Allen, 128 Ga. 181, 57 S.E. 224 (1907); Hudson v. Broughton,
147 Ga. 547, 94 S.E. 1007 (1918) ; Kramer v. Spradlin, 148 Ga. 805, 98 S.E.
487 (1919).

104. Boyton v. Reese, 112 Ga. 354, 37 S.E. 437 (1900)
105. Johnson v. Bogdis, 84 Ga. App. 741, 67 S.E. 2d 189 (1951).
106. Gunn v. Pettygrew, 93 Ga. 327, 20 S.E. 328 (1894) ; Buchannon v. Buchannon,

103 Ga. 90, 29 S.E. 608 (1897). Cf. Shadburn v. Tapp. 209 Ga. 887, 77 S.E. 2d
7 (1953) holding a widow and sole heir who obtains order from court of
ordinary that no administration is necessary is the "personal representative"
of the deceased.

107. Cf. Eley v Reese, 171 Ga. 212, 155 S.E. 24 (1930); Wilder v. Wilder. 138 Ga.
573, 75 S.E. 654 (1912), and authorities cited in Johnson v. Bogdis, 84 Ga.
App. 741, 67 S.E. 2d 189 (1951).
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actions with a deceased adverse party. 0 8 A surviving adverse party
may testify to transactions with the heir's deceased testator or inte-
state. 109

"TRANSACTIONS OR COMMUNICATIONS"

Subject Matter of Testimony

It is not feasible to construct an exact definition of the scope of
the subject matter of testimony excluded under the "Dead Man" rule.
We have previously alluded to that subject matter deemed "inde-
pendent facts" which is not excluded." 0 The substance of what is
generally contemplated by the phrase "transaction or communica-
tion" seems generally to be a business transaction such as (a) payment
of a note,"' (b) performance of a contract,112 (c) a promise to make
a deed"1 3 (d) perform an act, 11 (e) agreement to a boundary,"'5
etc. But it has also been held to include conduct forming the basis of
a tort action. 116

It is useful in this connection to remember the requirements of
"adverse party" and "adverse interest" relationship, for if the state-
ment constituting the "transaction" does not tend to affect the interest
of the deceased, it will not be excluded."'-- Although we fre-
quently find the decisions mentioning "conversations" as constitut-
ing "transactions or communications," conversations of a deceased
person generally are excluded by the hearsay rule unless they can be
brought within some exception such as "an admission against inter-
est." 1 8 An admission against interest of a dead man is generally a
"transaction or communication" within the "Dead Man" rule, but.
it is excluded only if the party testifying is incompetent, i.e., an
adverse party."""

Judge Simmons has defined the subject matter excluded as follows:
A transaction or communication with a deceased person,

as used in the section cited, means, we think, some transaction
or communication had directly with the deceased; something
personal between the surviving and deceased parties; a trans-

108. Eley v. Reese, 171 Ga. 212, 155 S.E. 24 (1930).
109. Fulton v. Parker, 140 Ga. 66, 78 S.E. 414 (1913).
110. Horton v. Smith, 115 Ga. 66, 41 S.E. 253 (1902); Gomez v. Johnson, 106 Ga.

513, 32 S.E. 600 (1899); Watkins v. Stubb & Vorhauer, 23 Ga. Auu. 181,
98 S.E. 94 (1919).

111. Stanford v. Murphy, 63 Ga. 410 (1879).
112. Wilkes v. Groover, 138 Ga. 407, 75 S.E. 352 (1912).
113. Wilder v. Wilder, 138 Ga. 573, 75 S.E. 654 (1912).
114. Minor v. Fincher, 206 Ga. 721, 58 S.E. 2d 389 (1950).
115. Bloodworth v. Taylor, 208 Ga. 770, 69 S.E. 2d 747 (1952).
116. Rogers v. Carmichael, 58 Ga. App. 343, 198 S.E. 318 (1938).
117. Gomez v. Johnson, 106 Ga. 513, 32 S.E. 600 (1899); Hall v. Hilley, 139 Ga.

13, 76 S.E. 566 (1922).
118. Fowler v. Latham, 206 Ga. 254, 56 S.E. 2d 272 (1949).
119. Ibid. Cf. Bloodworth v. Taylor, 208 Ga. 770, 69 S.E. 747 (1952).
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action or communication of such character that the deceased,
if alive, could deny, rebut, or explain the statement of the
other party.120

No subsequent court appears to have improved on this definition.' 2 '

APPRAISAL OF "DEAD M[AN" RULE

The "Dead Man" rule undoubtedly operates to exclude some in-
stances of perjured testimony. And it appeals to one's sense of fair-
ness that a surviving party should not be permitted to testily to trans-
actions of a character that if the deceased participant were alive
he would probably be able to contradict or explain in a different
light. But apparently it has never been possible to fashion a rule that
efficiently accomplishes this purpose and no more. in fact, under the
Georgia "Dead Man" rule only a small part of such opportunities
for perpetrated testimony are suppressed.

It is not possible to test the honesty or credibility of testimony as
a condition precedent to its admissibility. The evaluation of the
credibility of testimony rests within' the province of the jury. Ques-
tions of admissibility-the competence of offered evidence-must
be decided by the court. The real hazard in shaping any exclusionary
rule is that a jury cannot be expected to make sensible findings if
it is deprived of substantial parts of the available evidence bearing
on the issue in dispute. The danger lies in the suppression of truth.

A litigant should not be deprived of his remedy merely because
his adversary dies if there are assets in the deceased adversary's estate
sufficient to satisfy his claim. And yet, if the surviving litigant has
no other evidence available, save his own testimony, and he is rendered
an incompetent witness by the death of his adversary, a non-suit is
ihe inevitable result. Conversely, a surviving defendant may be de-
prived of his only defense.

The Uniform Rules of Evidence, drafted by the National Conference
of Commissioners of Uniform State Laws, approved by the American
Bar Association at its meeting at Boston, M\assachusetts, August 28,
1953, contains no "Dead Man" rule. 2 2 It is submitted that the bench
and bar of Georgia might well consider the advisability of recom-
mending to the General Assembly the complete repeal of the various
subsections to Code section 38-1603.

120. Chamblee v. Pirkle, 101 Ga. 790, 29 S.E. 20 (1877) .
121. See Fite v. Walker, 183 Ga. 46, 187 S.E. 95 (1936) ; Nugent v. Walker, 129 Ga.

382, 58 S.E. 888 (1901); McLendon v. Baldwin, 166 Ga. 794, 144 S.E. 271
(1928).

122. UtN1ok, RULFS OF EVIDENCE, drafted by the National Conference of Com-
sioners on Uniform State Laws, approved by American Bar Association
August 28, 1953, A.L.I., May 19, 1954. See particularly Rules 7, 17, 19, 20, 22,
45, and comment under exception 4 to Rule 63.
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