
THE LAWYER AND THE ADMINISTRATION OF
CRIMINAL JUSTICE

By RICHARD A. CHAPPELL*

It is to the legal profession that the public looks for the proper
administration of criminal justice. The court officers who try and
prosecute offenders are lawyers. A fair proportion of apprehend-
ing officers and probation and parole officers are members of the
bar.'The Federal Bureau of Investigation special agents, who investi-
gate and apprehend offenders, are almost always legally trained.
Moreover, the dominant members of most of our legislatures are
lawyers. The public depends on members of the bar to write, interpret
and enforce our laws. It has ever been so.

Just how well do lawyers measure up to their responsibility for the
administration of justice? How well trained and how well equipped
are we for the task? How much leadership have members of the bar
given in devising and developing modern correctional methods? First,
let us look at the advances in treatment measures.

Lawyers can claim credit for blueprinting and promoting our latest
treatment plan-the Youth Correction Program. The American Law
Institute, using the ideas developed by Pryor Grant, an Episcopal
minister of Birmingham, Alabama, and New York City, and Leon-
ard Harrison, a criminologist of New York,' prepared a draft of a
model bill and gave leadership in obtaining its adoption in five of
our states2 and in the federal government.3 Realizing that a large
proportion of our crimes of violence and of adventure, such as auto
theft, were being committed by offenders under the age of 24, the
Institute saw the wisdom of developing special treatment programs for
youthful offenders. California was the first State to adopt the Youth
Corrections Authority plan. In brief, the plan provided for the com-
mitment of offenders for an indefinite term to a youth authority
rather than to a specified institution, such as a reformatory or a
prison. The typical Youth Authority consists of an overall board.
usually of three members; correctional institutions, such as trade
schools, forestry camps, and reformatories; and parole officers to
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supervise those who are returned home. An important part of the
program is the "reception center" or diagnostic center where youthful
offenders and their needs are studied before special treatment is
ordered. The "reception centers" are manned by physicians, psycholo-
gists, educators, social workers, and psychiatrists. When the court,
after a finding of guilt, commits a youth to the board, the youth's
future course of training is entirely in the hands of the board and its
agencies. The accomplishments of the Youth Corrections program
have been very heartening and the lawyers who have given leader-
ship and support to this plan can take pride in the accomplishments.

It is predicted that many additional states, including Georgia,
will soon adapt the general youth correction idea to their peculiar
needs and inaugurate appropriate programs. It is thought by many
judges and penologists that the youth correction act represents the
most progressive step that has been taken in criminal law admin-
istration during the past half century.

Two earlier correctional methods which were generally found in
most states and many localities are juvenile courts and probation.
The first juvenile court came into being just a little more than a
half century ago in Chicago. It made use of probation which appeared
in Massachusetts much earlier but had not been adopted widely before
the establishment of juvenile courts. Lawyers gave support to the
establishment of juvenile courts and some of the earlier juvenile
court judges, who, of course, were lawyers, refined the procedures.
The credit for leadership in the juvenile court movement, however,
must go to social workers who were perhaps a little closer to the prob-
lems of juvenile delinquency. The social service workers, while wrest-
ling with the stubborn problems of ill-health, unemployment, alco-
holism, and relief, realized the need of a special court to handle the
problems of child delinquency, neglect, and dependency. Members
of the bars, however, who sat on the bench and in the legislative halls
have cooperated in the development of juvenile courts and probation.

Probation is an alternative to imprisonment. There is nothing
magic about the term "probation." For it to be effective there should
be an ample number of qualified probation officers to conduct pre-
sentence investigations and to supervise, give counsel, and assist those
placed on probation. Results have been most heartening when it has
been applied to properly selected cases. Probation should not be used
for the confirmed criminal. It has been likened to some of our
"miracle drugs." In the hands of skilled judges and probation officers
and when prescribed after careful diagnosis, it is invaluable. But it
should not be used without good reason.
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It has been found in the federal courts that roughly one-third of
the defendants coming before the courts can safely be placed on pro-
bation. About 85 percent of those in whom this confidence is placed
succeed. The other 15 percent fail, have their probation revoked,
and are committed to institutions. Probation is far less expensive
than imprisonment, costing usually about one-tenth as much. The
savings in human resources and money from probation is enormous.

Parole, too, is a highly useful instrument of control over the re-
leased prisoner. Its application should not be dictated by political
considerations. It is the only avenue by which one should be released
from confinement, as it insures a measure of protection for society.
It does this because the parolee is required to go to a particular place
and work at employment previously agreed upon. It affords super-
vision that will provide for the return of the man to confinement
if he fails to live up to his obligations. If parole is to succeed, how-
ever, there must be honest, qualified, parole officers to maintain
oversight of the parolee and direct his activities. Parole bridges the
gap between the abnormal life in confinement and the freedom of
the outside world. In prison one is told when to get up and when
to go to bed, what to eat and what to do. His food is placed before
him and he has little opportunity to exercise choices and make deci-
sions. Some men after long confinement leave the regimented life of
prison and return to the freedom of the outside world, dependent
and unprepared to manage their own affairs. The doors to employ-
ment too often are closed in their faces by an unsympathetic public.
Parole officers are of great assistance to such persons, as they supply
guidance, counsel, and assistance. These two correctional devices-
probation and parole-deserve the understanding and support of
members of the bar.

How well does the lawyer serve the court and society in his criminal
law practice? What is the proper role of the lawyer when representing
persons who plead guilty? As you know, the majority of offenders
before our courts enter pleas of guilty. Only a small percentage actu-
ally stand trial. In the federal courts 95 per cent of those receiving
sentences plead guilty. Many defendants do not employ attorneys to
represent them or indicate at the time of arraignment their desire to
be represented by counsel. They simply plead guilty, notwithstand-
ing the fact that they are entitled under the ruling of the Supreme
Court to be represented by counsel. Chief Justice Warren, writing
the opinion in the Chandler case4 said this right is "unqualified."
It is guaranteed by the United States Constitution. For a trial court

4. Chandler v. Frietag, 348 U.S. 3, 75 S.Ct. 1, 99 L. Ed. 2 (1954).
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to refuse to give a defendant an opportunity to get a lawyer is a vio-

lation of due process of law.

But when lawyers are employed or appointed by the court to rep-
resent defendants pleading guilty, many of them seem to serve little
useful purpose. They overlook the opportunity to present facts to
the court that will assist the court in shaping a sentence. Some attor-
ieys try to win the sympathy of the court by repeating to the court
information supplied by the defendant regarding hardships, but this
has little weight with the court, as it has not been verified by the
attorney. Others will point out to the court the danger of committing
some young person to an institution, but if questioned about the
program and facilities of the institution, they admit ignorance. Not

only do they seem to be in the dark about facilities of a particular
institution, but they appear to have no concept about what an
institution is supposed to do for offenders and the basic requirements
for a progressive reformatory or prison program. Our lawyers should
take time out to visit places of confinement and inform themselves
about them. It is our duty to the public to do so.

Frequently, the courts become impatient with attorneys who make

long statements at the time of sentence. Some lawyers make oratorical
speeches perhaps to impress the client and the audience in the court-
room rather than the judge with their learning. Such speeches can
be boring and time consuming. I know of one federal district judge
who attempts to save the time of the court at the outset of sentencing
by stating to the bar and to the public that the court is in possession
of full information on the defendants from the probation department.
The court, in doing this, is trying to save tax dollars. The operation
of a court is expensive. There is the compensation of the judge,
prosecuting attorneys and other court officials, as well as jurors,
witnesses and parties to be taken into account in estimating the cost.
A 5 or 15 minute statement by an attorney that contributes almost
nothing to the information of he court is a nuisance and does little
to add to the prestige of the lawyer or to the administration of
justice. Members of our profession give the appearance of being
"fifth wheels" under these circumstances.

Is there a useful role for the lawyer when a guilty plea is entered?
I think that there is and I should like to suggest what it is. There
are some steps that can be taken that will be helpful to the court.
What information does the judge desire at the time he writes a
prescription of punishment for an offender? There are two things
with which the court is concerned: first, the man's past record, includ-
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ing criminal activity, reputation, employment, health, family respon-
sibilities, etc.; and second, his future plans-where he is to live, what
work he is to do, and what his prospects are for success if released
on probation. If the court is fortunate enough to have a good pro-
bation department, he can obtain such information from that office.
Full facts about the defendant's past and his plans and prospects for
the future take the "guesswork" out of sentencing.

There are many state courts, however, that unfortunately do not
have a well staffed probation service. It is in these courts that the
attorney can be of great assistance in developing pertinent information
about his client. With a little effort, the lawyer can earn his fee for
representing persons who plead guilty.

Although courts will accept oral statements about a client's circum-
stances at the time of sentence, it would be much better for the attor-
ney to present written, verified information. If the client is suffering
from some physical ailment the attorney should obtain a written state-
ment from the client's physician regarding such ailment. Information
regarding past or future employment should be submitted in writing
with the signature of the employer. In case of children, if a relative
has agreed to undertake the responsibility of caring for the juvenile
delinquent, written evidence should be presented to the court. It will
be better to have the interested person appear in court. Such appear-
ance would indicate interest in the youth and sincerity of purpose.
It will require a bit of effort for the attorney to prepare materials
that will benefit the court and his client, but usually the client him-
self can take the responsibility of gathering most of the needed state-
ments.

Armed with complete information, the court is in position to im-
pose a sentence that will fit not only the offense, but also the defendant.
The lawyer's appearance at the time of sentence can be shortened
and he can briefly refer to the information that is submitted. He is
then playing the true role of an "officer of the court-," being of service
both to his client and the court.

What has been said with respect to the lawyer's role before the
court is true also of the lawyer's role before the parole board. The
primary concern of the board is with the future plans of the offender,
rather than with his past life, as this is usually fully set forth in the
record. The parole board will want to know what opportunities
will await the man in the event of release on parole. Employment
is of major importance as a person gainfully employed in honest work
is much less likely to commit crimes than the person who is loafing
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and living by his wits. Plans for reuniting with family; community
attitudes toward the prisoner; and general living arrangements are
also of interest to the board.

Some lawyers, particularly those who represent youthful offenders
placed on probation or parole, serve a very useful purpose as "coun-
selors" for their clients. Immature persons are in need of encourage-
ment, advice and help. The attorney may have to arrange employ-
ment or a place of residence or admission to school for such clients.
If the offender is a female, the male attorney may call on some
public spirited woman to assist and advise the girl.

In order to properly refer clients to agencies for help, the attorney
should know something about the resources of his community for
assisting persons in need. He should be acquainted with the employ-
ment services, the programs of the Y.M.C.A., the churches, the Boy
Scouts, and other social agencies, if he expects to be of real help in
the solution of a young person's problems. And be it remembered
that in solving the problems of a youthful delinquent, the attorney
is solving a basic problem of the community.

Occasionally there is criticism of the legal profession because
the lawyer, in his practice before criminal courts, has appeared to
be more concerned with "clearing" his client than with justice and
the public good. Attorneys frequently recommend probation for
their clients. Often it is in the public interest to use probation for
youthful, accidental, and casual offenders, whereas many other
defendants deserve imprisonment. The attorney has no responsibility
to shield the latter class of offenders. He has the duty of defending
them if they maintain their innocence, but once convicted, his respon-
sibility is only to present information to the court that will assist
the court in discharging its duty to impose sentence. The lawyer is
not required to prostitute his professional talents in trying to mis-
lead the court about the true nature of the convicted person. The over-
riding consideration should be the good of society and the attain-
ment of justice.

Far too few of our leaders in the legal profession participate in
the work of the criminal courts. In the cities many. of our better and
more highly respected lawyers confine their practice entirely to
civil matters. They look upon criminal law as something to be avoided.
This is unfortunate as the public has a tremendous stake in the admin-
istration of the criminal laws. The proper adjudication of civil dis-
putes and the maintenance of machinery for this purpose is of concern
to society generally. But the concern is not so vital as is the concern
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[or the maintenance of law and order and the protection of life and
property which is the purpose of the criminal laws. One of the two
original functions of government was the maintenance of internal
order. This duty was equal to the second, which was to defend
against and repel external enemies.

There was a time when the great names in the legal profession
were seen on the criminal court records. Legal giants of yesteryear
took part in criminal trials. Only in smaller cities and in the country
do the bar leaders defend the offender today. The public suffers
because of this.

In conclusion, this member of the bar would like to remind his
fellows that as man has learned more about the causes of crime and
its treatment, changes in laws and correctional methods have been
necessary, No longer do we believe that all persons who commit crimes
are equally responsible and deserving of the same treatment. We have
left behind us "slide-rule" justice where every man who commits a
specific offense receives the same penalty. We have learned that im-
prisonment for youthful offenders sometimes means throwing a rela-
tively sound apple into a barrel of rotten ones. Some young persons
have been harmed by association in jails with hardened offenders.
Given understanding and assistance early in their anti-social careers,
they might have been saved as useful members of society. Because of
mishandling some have embarked upon criminal careers that continue
throughout their lives. The criminal is expensive, both financially
and socially. Apprehension, conviction, and confinement runs into
enormous sums. Instead of working, earning, tax-paying members
of society, they are parasitic, tax-eating members. Whatever we can
do to prevent criminal careers inures to the benefit of us all.

The attorney's role in the administration of criminal justice is a
vital one. The public will continue to look to our profession to give
guidance in the fight on delinquency and crime if we are alert to our
responsibilities. We lawyers must face-up to our obligations in this
field if we expect to continue to enjoy the confidences of the public.

What specifically can Georgia lawyers do to help in the war on
crime in our state? The following may deserve consideration:

1. Assume the leadership in bringing about a sound program for
the prevention and treatment of youth delinquency through a Youth
Correction Authority. It may be helpful for the Georgia Bar Asso-
ciation to have a committee to work with the Governor and the Leg-
islature on this problem.

2. Through the state and local bar associations conduct a study
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of the operation of probation, parole and correctional institutions.
The National Probation and Parole Association can furnish technical
assistance on a survey of probation and parole. The American Prison
Association, or the United States Bureau of Prisons can give advice
on the study of institutions. In this study, however, it should be in
the main a self-analysis conducted by citizens of Georgia.

3. Give support through local bar groups to adequate probation
and detention facilities for existing juvenile courts which are mainly
in larger cities. There are capable, able judges in Macon, Atlanta,
Columbus and other such cities. Some of the courts, however, are handi-
capped by lack of funds. Rural areas should be provided with pro-
bation services for children coming before the superior courts. This
appears to be critically needed as the number of such cases needing
attention will inevitably show a sharp rise beginning in 1957, when
our bumper crop of "war babies" reach the age when delinquency
begins to manifest itself. For us to be forewarned on this is to be
forearmed. The expense of this service will be far less than the cost
of our neglect of the problem. This member of the bar would not
favor the idea of a host of juvenile court judges contemplated by
a bill enacted by the Legislature, but vetoed by Governor Herman
Talmadge. We have sufficient judge power in our conscientious su-
perior court judges in less populous counties. Vhat is needed is
probation personnel to help those judges work out the best plan
of treatment for the delinquent children.

4. Members of the bar, individually and collectively, should insist
on an integrated system of correctional institutions for youths and
adults. These institutions should afford work in industries making
goods for state use. The manufacture of such things as desks and
blackboards for public schools, clothing for mental patients and pris-
oners, should be feasible.

An integrated system of institutions should include prisons, reforma-
tories, work camps, and training schools. All these should offer inmates
the opportunity to work, study, worship and through these to bring
about self-improvement.

5. Advocate the abolition of the fee system in jails, whereby the
sheriff's profit is measured by the amount of starvation his conscience
will permit him to inflict on his prisoners. Many fine sheriffs furnish
an adequate diet, but the present system opens the door of tempta-
tion to the greedy.

6. Finally, we lawyers could well encourage our law schools to
include in their curriculums a basic course in criminology, so that
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future graduates may obtain some useful knowledge about causes of
crime and its treatment. They will then make better judges, prosecuting
attorneys, legislators and general practitioners. We may then approach
crime, an expensive social ill, with some of the same professional
competence that our brothers in the medical profession are meeting
and solving problems of physical illness. Crime, like fires or disease,
can be prevented if we put our minds and hearts to the task.


