WORKMEN'S COMPENSATION
By D. M. FEILD* AND SAMUEL J. ZUSMANN, JR.**
During the period covered by the current survey approximately
thirty cases of considerable interest and importance were decided
in the field of Workmen's Compensation, and in one respect the
basic act was amended by the General Assembly. Though many
phases of the compensation statute were interpreted and applied,
the bulk of the decisions are concerned primarily with the problems of coverage. For convenience, the decisions dealing with
coverage are presented as the final topic of the survey.
Cancellation of policy. In Ogletree v. Smith,1 the insurer defended a claim for compensation on the ground that the policy
had been cancelled prior to the claimant's accident. The policy
in question provided for cancellation by either the employer or
the insurer, and if done at the insurer's request, the earned
premium would be "adjusted pro rata as provided in Condition
A." The employer made a down payment on the annual premium
and gave an installment note for the balance on which several
payments were made. The insurer gave written notice of cancellation in accordance with the terms of the policy, but the installment note had been transferred to a finance company and was not
returned. The Court of Appeals, in reversing decisions by the
board and the superior court, held that in the absence of any
competent evidence to show waiver by the employer or acts that
estop him from insisting upon the condition, a return of the note
was a condition precedent to cancellation.
It is difficult to understand how a return of the note in specie
would amount to a premium adjustment "as provided in Condition A." 2 Moreover, continued acquiescence on the part of the
employer (accidents, including that of claimant, had not been
reported) was ample basis for inferring waiver. Actually, cancellation or a determination by the insurer not to renew upon termination are matters which should be covered expressly by legislation. Claims on the part of injured employees should not be
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1. 88 Ga. App. 855, 78 S.E.2d 264 (1953). See 13 NACCA L. JOUR. 96
(1954) for a comment on this case.
2. Only a few cases could be found that deal with the problem; they are
collected in 6 COUCH, CYCLOPEDIA OF INSURANCE LAW § 1443 (1930).
(167)
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subjected to the hazard of chance wording in a policy of insurance.' Apparently an effort in the proper direction is contained in
Rule 5 of the regulations issued by the Board. This rule provides: "Any insurance carrier having issued a policy of compensation insurance to an employer and desiring to cancel the
same shall be required to give ten days prior notice thereof to
the employer and the State Board of Workmen's Compensation." In the present case, however, Rule 5 is not mentioned, and
the decision is to the effect that cancellation involves only notice
to the employer plus premium adjustment.' Implementation of
Rule 5 would be a partial solution, but preferable would be the
adoption of legislation which contains recent developments in
reference to cancellation and termination.5
Notice and claim time periods. In Withers v. Fulwood,6 the
claimant received a compensable injury on July 13, 1951. For
several weeks the employer voluntarily paid the claimant his
regular wages and also his doctors and hospital bills. On October
1, 1951, a lengthy letter, written for the claimant by his daughter,
was sent to the Board. This letter contained, among other things,
an account of the accident, nature of the injury, visits to various
doctors, and stated that claimant had been paid $22.00 per week
after the accident occurred, but that this amount had been reduced
to $12.00. In addition, the letter asked for advice and for information in reference to the employer's insurance carrier. On
October 4, 1951, the Board replied to the claimant by letter,
stating that they had been informed by the Fidelity and Casualty
Company, the insurance carrier, that compensation payments in
the amount of $24.00 per week had been paid for six weeks, and
that such payments had been suspended pending a report from
3.

Only a slight change in the wording and the adjustment of the premium
is not a condition precedent. See 127 A.L.R. 1341 (1940) and the cases

collected therein.
4. In the absence of an official registry for administrative regulations it
is impossible to determine objectively whether Rule 5 is in effect. Rule 5
appears on page 186 of a State publication entitled "WORKMEN'S COMPENSATION ACT" which was issued in 1949.
5. For example, the Mississippi Act contains the following provision,
"-no such policy shall be cancelled within the policy period until a
notice in writing shall be given to the Commission and -to the assured,
fixing the date on which it is proposed to cancel it, or declaring that the
company does not intend to review the policy upon expiration date, such
notice to be served personally or by registered mail on the Commission
at its office in Jackson, and upon the assured. No such notice shall be
effective until thirty (30) days after the service of such notice, unless
the employer has obtained other insurance coverage, in which case such
policy shall be deemed cancelled as of the effective date of such other
insurance, whether or not such notice has been given." MIss. CODE
ANN., 1942, § 6998-39. For a comment on this provision, see 10 NACCA
L. Jous. 120 (1952).
6. 89 Ga. App. 113, 78 S.E.2d 805 (1954).
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the employer as to when claimant would be able to return to work.
Further, the Board's letter suggested that the claimant get in
touch with the employer, and if satisfactory adjustment was not
made, to inform the Board so that further assistance might be
rendered. On August 25, 1952, an attorney for the claimant
wrote the Board asking if a claim had been filed. On October 21,
1952, the employee instituted a common law action for damages
based on negligence. The judgment in this case relegated the
employee to his rights under the Workmen's Compensation Law.
On November 4, 1952, claimant's attorney requested the Board
to set a date for a hearing to determine the extent of disability.
In a hearing before a single director the claim was dismissed for
want of jurisdiction and this ruling was affirmed on appeal to the
superior court. On exceptions to the Court of Appeals, the following rulings were made: ( 1 ) the letter written for claimant by
his daughter was not the "filing of a claim" and as no claim had
been filed within a year, the Board was without jurisdiction in the
case; (2) the voluntary payment of wages and doctor's bills did
not toll the running of the statute; (3) the plea in abatement filed
by the employer in the common law action did not stop the employer from contending that a claim had not been filed within the
proper time.
As for the first ruling, it would seem that the letter written for
the claimant, which revealed a high degree of illiteracy on the
part of both father and daughter, could easily have been construed as the filing of a claim. The Compensation Act does not
require that the writing, in order to be classed as a claim, meet
any formal requirements or standards. For example, in Lumbermen's Mutual Casualty Company v. Layfield,7 a letter written by
an employee and addressed to the Board which described an
injury and concluded with the sentence, "Therefore will appreciate anything you will do for me in this matter" was the
proper filing of a claim. Equally significant is the case of St. PaulMercury Indemnity Company v. Oakley,' wherein the Board
ruled that a letter written by a Detroit law firm which asked for
forms upon which to file a claim was itself a proper filing. It
should be noted that when this case reached the Court of Appeals,
a determination of whether such letter was a proper filing was
deemed not necessary in arriving at a decision, but significance
may be found in the liberal treatment accorded the letter by the
7. 61 Ga. App. 1, 5 S.E.2d_610 (1939). On one occasion the court went so
far as to hold that a letter written by the Board was not a claim because
it failed to demand a bearing. Folsom v. American Mutual Insurance
Company, 48 Ga. App. 831, 173 S.E. 878 (1934).
8. 73 Ga. App. 97, 35 S.E.2d 562 (1945).
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Board. Apparently, in the present case, the letter written by the
daughter made the fatal mistake of asking for advice and not
for assistance.
As for the second ruling, it is generally true that the payment
of wages or medical expenses on a voluntary basis will not toll
the running of the statute. But it is also true that if such payments are made as compensation, then the time period dates from
the last payment.' The reason for this is the fact that an employee, who, upon suffering an injury, begins receiving medical
and financial assistance, is lulled into a feeling of security, and
should not be expected to upset the favorable trend of events by
instituting a proceeding.1 ° Hence, under such circumstances, the
only thing to determine is whether payments are gratuities or
compensation. In the present case the statement by the insurance
carrier that compensation had been paid in the amount of $24.00
a week and claimant's statement that his payments had been reduced from $22.00 to $12.00 establish the fact that the payments
received were made as compensation. The record does not reveal
how long such payments were made, but the fact of their existence
should have placed upon the employer the burden of establishing
that-a year had elapsed since their termination.
It seems unfortunate that the court in handling the sections of
the Compensation Act which establish time periods for filing
claims should refer to such sections as "jurisdictional."' 1 If it is
a matter of jurisdiction, it relates to substance, and such things as
waiver and estoppel could not be invoked. However, on a number of occasions the court has found that the one year period has
been waived. 1 2 Actually, such time periods are procedural only,
and relate to the remedy, and a clear holding that classified them
as such would do much to eliminate confusion.
In sharp contrast to the strict application of statutory provisions in reference to filing claims is the liberal treatment
accorded the requirement of notice. Code Section 114-303 provides, inter alia, that notice of an accident must be given within
thirty days, and no compensation will be payable unless such
notice is given or unless it can be shown that the "employer, his
agent, representative or foreman, or the immediate superior of
9.

New York Indemnity Company v. Allen, 47 Ga. App. 657, 171 S.E. 191
(1933).
10. 2 LARSON, WORKMEN'S COMPENSATION LAW, § 78.43(a) (1952).
11. U. S. Casualty Company v. Smith, 162 Ga. 130, 133 S.E. 851 (1926);
Williams v. Campbell Construction Company, 63 Ga. App. 381, 11 S.E.2d
233 (1940) ; Porter v. Liberty Mutual Insurance Company, 46 Ga. App.
86, 166 S.E. 675 (1932) ; Attoway v. First National Bank, 49 Ga. App.
270, 175 S.E. 258 (1934); Whelchel v. American Mutual Insurance
Company, 54 Ga. App. 511, 188 S.E. 357 (1936).
12. St. Paul Mercury Indemnity Company v. Oakley, 73 Ga. App. 97, 35
S.E.2d 562 (1945).
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the injured employee had knowledge of the accident." In
Davison-Paxon Company v. Ford, no notice was given, and the
claimant attempted to come within the proviso by showing knowledge of the accident on the part of the employer. Work records
of the employer were introduced in evidence which contained
entries showing that the employee was absent on account of illness from November 1, 1950 until January 4, 1951 when he returned to work; that he was ill on January 8 and 9 and died on
January 10. The records in the employer's emergency hospital
contained the same information. A nurse in charge of the hospital
testified that when the employee first became ill in November she
asked him if his doctor knew that he had to "pull rugs" as a part
of his job and he replied that this was no longer necessary as he
had an assistant. The floor supervisor under whom the employee
worked testified that she knew the employee was ill with a heart
condition; that she turned in absence reports when he failed to
appear for work, and that she knew when he died but did not
know the cause of death. The court decided that this was sufficient to show that the employer had knowledge of the employee's
heart condition and death and to put the employer upon inquiry
as to the circumstances causing death and hence the finding by the
Board that the employer was not prejudiced by any deficiency of
notice was authorized. This ruling by the court is based on a duly
quoted sentence which comes from Code Section 114-304 and
which reads, "No defect or inaccuracy in the notice shall be a bar
to compensation unless the employer shall prove that his interes't
was prejudiced thereby, and then only to the extent of such
prejudice." This sentence, it would seem, has nothing to do with
the case. Code Section 114-304 refers only to written notice, or,
even if it deals with notice generally, it is applicable only to notice
and has nothing to do with knowledge of the accident which takes
the place of notice. It is true, of course, that Code Section 114303 also contains a proviso in reference to prejudice, but this is
applicable only when there is neither notice nor knowledge and
the employee offers an excuse for failing to give notice. For
example, in Federated Mutual Implement and Hardware Insurance Company v. Elliott,1" no notice was given during the thirty
day period and the excuse offered for such late notice was the fact
that the employee had been critically ill during such time, and was
continuously confined to bed under the care of a physician. Clearly in this case the possibility of prejudice resulting in failure to
promptly investigate or in not furnishing immediate medical at13.
14.

88 Ga. App. 890, 78 S.E.2d 257 (1954).
88 Ga. App. 266, 76 S.E.2d 568 (1953).
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tention was presented. The court however (in affirming an award
of compensation), noted somewhat cavalierly that the efficacy of
the excuse and the possibility of prejudice were matters peculiarly
within the Board's expertise, and in the light of surrounding circumstances, the determination of the Board was in the interest
of justice.
In addition to offering an excuse for late notice, the claimant in
the Federal Mutual case also offered evidence of knowledge.
Testimony was introduced to the effect that the claimant called
the employer over the phone on the first day and gave the employer sufficient information and that a fellow employee informed
the employer that the claimant had been sick on the job. The
court observed that such knowledge could have been treated as
notice, which places the decision on this point in line with the
Davison-Paxon case. In this connection it should be observed
that knowledge as such is not a substitute for notice, but only
knowledge which would indicate to a reasonably prudent employer that a compensable accident may be involved.' 5 Not
every ache or pain is sufficient, but in addition there must be
something that connects the indisposition with the employment
in an "accidental sense." With this as a standard, the nature and
amount of "knowledge" in both the FederalMutual and DavisonPaxon cases seems clearly deficient. 6
Refusal to submit to medical or surgical treatment. In Hartford Accident and Indemnity Company v. Barfield,17 a proceeding
was instituted before the Board by the employer and insurance
carrier to obtain an order requiring claimant to submit to a myelogram examination, and to suspend an award made in a previous
proceeding if claimant should refuse to comply with such order.
At the hearing evidence was introduced to show that a myelogram
is a means of determining the existence of a spinal disc lesion; that
it consists of doing a spinal puncture and placing within the spinal
canal an iodine containing oil which casts a shadow on X-ray; that
some people have headaches or backaches for several weeks
following such procedure, and that the examination had proven
successful 70% of the time. A doctor employed by the insurance
carrier testified that he would not order a disc operation until he
had seen the results of a myelogram. The deputy director, in
hearing the evidence, noted that three doctors testifying in other
15.

16.

2 LARSON, WORKMEN'S COMPENSATION LAW,

§ 78.31 (1952).

The application of time periods in compensation cases is often unduly
harsh and results frequently in undesirable forfeitures. Hence there is
a continual struggle on the part of courts to obviate statutory standards.
The willingness of the Georgia courts to require prejudice may reflect
this struggle, but it would seem that preferable results could be accomplished more readily without it.
17. 89 Ga. App. 562, 80 S.E.2d 84 (1954).

19541

WORKMEN'S COMPENSATION

hearings about claimant's condition had not recommended such
an examination. The Board refused to issue an order requiring
the employee to submit to a myelogram and this ruling was
affrmed on appeal to the superior court. On error to the Court
of Appeals the judgment of the superior court was affirmed on
the ground that there was sufficient evidence to support the
Board's finding and also on the ground that a myelogram was
much closer to a surgical operation than a physical examination
as it involved the puncture of living tissue.
The Georgia Compensation Act contains two sections that deal
with the effect of a refusal by an employee to accept medical
attention. Code Section 114-501, as amended, includes medical,
surgical, hospital or other treatment whereas 'Code Section
114-503 relates only to physical examinations. Both sections require a Board order as a preliminary and both provide for a
suspension of benefits unless the employee's refusal is justified. 8
In the present case the proceeding seems to belong under Section
114-503 as a myelogram is diagnostic in nature and is clearly
neither medical nor surgical treatment. In fact it is a means of
determining whether surgery, in the form of a disc operation,
would be advisable. The court, however, deemed it preferable
to place the case under Section 114-501, and in order to do so,
'1
0
classified the myelogram as being "much closer to surgery."
This, of course, made it easier to determine that the declination
of the employee was justified, for usually physical examinations
are accepted readily. But even if the refusal to undergo a myelogram could not be justified, consideration should be given to the
fact that its purpose is to determine the need of dangerous and
involved surgery which generally would not be ordered if the
employee was unwilling. There would be little point in requiring
the examination if the surgery
which it might indicate was needed
20
could be justifiably refused.
Modification of awards. Code Section 114-709, as amended,

provides that awards or settlements may be reviewed on the
18. In a note on the principal case the writer suggests that using as a
standard the "puncture of living tissue" expands the meaning of surgery beyond normal bounds. See 16 GA. BAR JOUR. 459 (1954).
19. The reason given for suspending benefits is that after refusal to accept
treatment, the continuing disability is attributable to such refusal and
not to the accident.
20. It has been observed that requiring a claimant to undergo medical and
surgical treatment is one of the most delicate issues "in the entire realm
of workmen's compensation." 1 LARSON, WORKMEN'S COMPENSATION
LAW, § 13.22, p. 189 (1952). Apparently there are no Georgia decisions
which affirm an order requiring treatment. Consideration should certainly be given to the attitude of employees who may wish to "make
out" as best they can rather than to undergo treatment. See HOROVITZ,
INJURY AND DEATH UNDER WORKMEN'S COMPENSATION LAWS, pp. 1-47
(1944).
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ground of change of condition, and as a result of such review
compensation may be increased, decreased or terminated. Usually,
the meaning of change of condition is limited to the physical
condition of the employee in relation to his ability to work. In
Riegel Textile Corporationv. Vinyard,2 ' a proceeding was instituted by an employee to increase an award based on change of
condition. Previously, the employee had suffered a ventral hernia
in an industrial accident, and after surgical repair, the Board had
entered an award to the effect that claimant had a permanent
partial disability of 27.6%. At the hearing on change of condition, claimant testified that after the accident and before the
award he had "run a tractor a bit," and had done a "little saw
milling" and "partly made a crop of cane syrup" but had found
it necessary to discontinue each job; that after the settlement his
condition had worsened, and that he couldn't wear his underwear
and swelled up on both sides of the incision; that the "hurting"
was greater, and he had tried to keep on building a church but
had to quit and now was doing nothing. The doctor who performed the surgery testified that claimant's stomach muscles had
weakened and that he was now 75 to 100% disabled, but stated
on cross examination that claimant's ability to work now was the
same as it was at the time of the award. A second medical witness
testified that claimant's physical condition was due to a series of
surgical treatments and that "he was just as good now as he was
before the accident." A finding by the director that claimant now
suffered a 75% disability due to change of condition was affirmed
by the full board and the superior court. On error to the Court
of Appeals the judgment of the superior court was affirmed on
the ground that there was sufficient evidence to support the award
based on change of condition.
It may be doubted that the evidence is sufficient to 'support the
finding. A comparison of disability percentages before and after
the award was not shown, and both medical witnesses testified
that claimant's physical condition was the same. The work record
indicates that before and after the first award claimant tried
several jobs but had to quit them all and at the time of the hearing, was doing nothing. Actual earnings of the claimant at any
time were not shown. Apparently, all the case does is to increase
the original award which was arrived at by22 agreement between
the parties, and which is obviously too low.
Judicial review. Code Section 114-708 provides that the full
Board, when reviewing an award made by a single director, if
21.
22.

88 Ga. App. 753, 77 S.E.2d 760 (1953).
It would be interesting to find out what means were used in determining
that an injury produced a 27.6% disability.
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deemed advisable, shall hear the parties at issue, their representatives and witnesses. This section has been construed as meaning
that upon such review, the introduction of new evidence is a
matter within the discretion of the Board. To implement this
Code Section, the board, under its rule making authority, has
adopted Rule 25, which limits the admission of new evidence to
those situations where the discovery of such evidence would require, in the judicial process, the grant of a new trial. In Adams
v. Utica Mutual Insurance Company,23 a proceeding was instituted by a dependent to obtain death benefits. At the hearing,
evidence was introduced to show that deceased was employed by
R. S. Kerr and Company; that his duties involved the servicing
and repairing of industrial moving equipment and that he was
constantly on call both day and night; that on the day of the fatal
accident he had placed his tools in his car, had serviced the car
and was last seen driving out Memorial Drive in Atlanta. The
director found that the evidence failed to show how and under
what circumstances the employee met his death, and entered an
award denying compensation. The claimant appealed to the full
board, alleging that a witness, one C. J. Hudson, Jr., had been
found who was with her husband and would testify as to details.
Before a determination by the Board, claimant filed an affidavit
executed by Hudson which stated that he and deceased were on
their way to a job in Macon when the accident occurred. In due
time the board affirmed the award of the single director denying
compensation and the affirmance of such award by the superior
court was assigned as error in the Court of Appeals. In refusing
to disturb this sequence of affirmances, the 'Court of Appeals, in
its principal opinion, discussed in a general way the power of the
Board in reviewing an award, and concluded with the assertion
that the admission of new evidence was within the discretion of
the Board, and in view of Rule 25, no error was committed. In a
concurring opinion it was urged that the nature of the review by
the Board made it a duty to admit newly discovered evidence, and
that Rule 25 was a technical, complicated, and difficult law that
was never intended to be a prerequisite to the admission of new
evidence in a board review.2"
It would seem that little can be gained in solving the problem
23. 88 Ga. App. 386, 76 S.E.2d 709 (1953).
24. Rule 25, in its entirety contains standards which are generally accepted
as proper guides. But it concludes with the following sentence, "In
other words, the law of Georgia as to the nature and character of evidence required for the granting of new trials, will be applied by the
State Board of Workmen's Compensation before new evidence can be
introduced in a review by the full board." If this sentence controls, it
would eliminate discretion.
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presented by this case by discussing the province of the board
when reviewing an award by a single director. Especially misleading is the tendency to conceptualize the proceeding as a "trial
de novo." Code Section 114-708 lists expressly the various powers
of the Board, and leaves the question as to the admission of new
evidence to be determined by an exercise of discretion. On a
number of occasions it has been held that such an exercise of
discretion is not final, but is judicially reviewable. 2 5 In the present
case, however, except for a general reference to Rule 25 in the
principal opinion, no effort was made to properly evaluate the
Board's discretion. In sharp contrast is the view urged in the
concurring opinion to the effect that Rule 25 is invalid.2
When an administrative agency is authorized to employ discretion, the agency may, through its rule making power, adopt
regulations which act as a guide or a standard in making determinations. But it may not, of course, by the device of rule making,
create arbitrary standards which eliminate any possibility of
exercising discretion. Hence Rule 25 ought to be eliminated, or
if retained, it should be reduced to the status of a mere guide, and
should not be treated as the "last word" in controlling the admission of newly discovered evidence. 2 7 In the present case the testimony of Hudson was neither cumulative nor impeaching nor
irrelevant and the board was notified as soon as it was discovered.
Under the circumstances, the refusal to admit such testimony was
not only arbitrary, it amounts rather to a complete abandonment
of the administrative process.
A phase of the same problem was presented in a second case
decided during the survey period. In Butler v. Fidelity and Casualty Company,2" the claimant received a severe head injury while
attempting to drive a truck up a ramp. He was stunned momentarily, but after a short rest he returned to the truck, and though
in some pain, he worked steadily for the next three days. At the
end of the three day period he became deaf in his right ear, weak
in the right arm and leg and lost the power of speech. With
supporting medical testimony, the single director found that
claimant was totally disabled and made an award accordingly.
25.

26.

Southeastern Express Company v. Edmondson, 30 Ga. App. 697, 119
S.E. 39 (1923); American Mutual Liability Insurance Company v.
Hardy, 36 Ga. App. 487, 137 S.E. 113 (1927); Moody v. Tillman, 45 Ga.
App. 84, 163 S.E. 521 (1932).
This is an excellent opinion and should be closely studied as it may be
prophetic. A clear account of the facts and a concise statement of the

issue before the court may only be found in this opinion.
27. For example, in Moody v. Tillman, supra, in passing on the same issue,
no reference is made to Rule 25 and the court determines, in customary
fashion, although briefly, that the ruling by the Board on newly discovered evidence was a proper exercise of discretion.
28. 88 Ga. App. 620, 76 S.E.2d 813 (1953).

19541

WORKMEN'S COMPENSATION

The defendants appealed to the full board for a review, filing
therewith a motion for an order requiring claimant to submit to
a physical examination in order to determine whether surgical
treatment would result in a cure, and requesting that medical
testimony be admitted for such purpose. The full board affirmed
the award of the director on the ground that there was ample
evidence in the record to support it. On appeal to the superior
court, the judge entered an order to the effect that the award be
deferred, and the case be recommitted to the Board for the purpose of hearing the proffered medical testimony, and that the
Board, after hearing such testimony make an award as may then
seem meet and proper. In the Court of Appeals this order by the
judge of the superior court was summarily disposed of. The court
pointed to the list of powers which were vested in the superior
court in reviewing a board award, and that the issuance of such
an award was not included. The next step by the court was to decide that the judge's order, though unauthorized, was the equivalent of a dismissal, and hence in no possible sense was the "appeal" premature. With all the trimmings now in place, the court
ruled that the "dismissal" by the superior court was error as the
findings of the Board were fully supported by the evidence. In
reaching this result, the court rehashed the same ideas and material which were explored in the Adams case, finally resting the
entire matter within the strange embrace of Rule 25. For this reason the observation made in evaluating the opinion in the Adams
case are equally applicable here. Actually, however, the cases seem
to be distinguishable. In the Butler case, it is not a question of
new evidence or newly discovered evidence, but merely a question
as to whether appellant should have a hearing on a motion for
an order requiring claimant to submit to a physical examination.
Ample authority exists for making such a motion and the only
place to make it is before the Board and the only place authorized to issue the order is the Board." The nature of the proceeding isn't changed by the fact that appellant offered the testimony
of medical experts as to such an examination; indeed, no sensible
board would entertain such a motion without considerable medical
advice. If this analysis is correct, the Adams and Butler cases are
not only distinguishable; they are not even related.
Finally, on the assumption that the problem is the admission
29. It might seem that the motion to require a physical examination before
claimant's right to compensation has been determined is not timely, but

the decisions are otherwise. The cases are collected in 41 A.L.R. 866
(1926).
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of new evidence, in both the Adams and Butler cases a serious
defect appears in the administrative process. If the admission
of new evidence depends on an exercise of the Board's discretion,
then the Board, in making a determination, must reveal, by reasons and findings, the basis of their ruling, and if this is not done,
it is impossible to determine whether the Board has acted legally. Of course the court might be able to discover some reasonable
basis for the Board's determination, but the discretion to be exercised is that of the Board and not the court. It is impossible
to judicially review an exercise of discretion by an administrative
agency when the only thing done by the agency is to disregard
the issue completely.
Average weekly wage. The basis for computing benefits
under the Georgia Compensation Act is the "average weekly
wage." The determination of the average weekly wage is subject
to the following limitations: ( 1 ) If the employee has worked for
the same or another employer during substantially the whole of
13 weeks immediately preceding the injury, the average weekly
wage is 1/13 of the wages earned; (2) If the employee has not
worked substantially for the whole of the 13 week period, the
wages of a similar employee who has so worked shall be used;
(3) If either (1) or (2) cannot reasonably and fairly be applied,
the full time weekly wage of the employee shall be used.3 1 In
Crowe v. St. Paul Mercury Indemnity Company," the Board
found that claimant had suffered a 40% partial loss of the use
of the right hand, and as claimant had not worked for 13 weeks,
the wages of a similar employer were used to determine the
amount of compensation. In the Court of Appeals it was contended that an affirmance of the Board's award by the superior
court was error because subsection 3 was applicable. In affirming
the judgment of the superior court, it was held that claimant
could not complain about the application of subsection 2 as he,
the claimant, had introduced evidence of the wages of a similar
employee.
This seems to endow a compensation proceeding with all the
technicalities of a "case in court." It would be difficult indeed to
determine that the wages of a similar employee were fair and
reasonable as a basis for computation without first discovering
the amount of such wages. An effort on the part of the employee
to establish the effect of subsection 2 should not result in the
elimination of other provisions. In view of the finding that the
30. Ga. Laws,
limitation
a week is
quired the

1945, p. 486, GA. CODE ANN. § 114-402 (Supp. 1951). A fourth
that contains a means of computation for fractional parts of
not listed as none of the cases during the survey period reapplication of such provision.

31. 88 Ga. App. 482, 78 S.E.2d 848 (1953).
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average weekly wage of a similar employee was only $32.98, if
taken in connection with the basic policy that computations should
consider future earnings, there seems to be ample ground for the
application of subsection 3.2
A second decision rendered during the survey period involved
a determination of average weekly wage in reterence to concurrent employments. In St. Paul Mercury Indemnity Company v.
IdoV, 3 3 the employee held three jobs. He worked as a salesman
in a liquor store for 102 hours per week at a weekly wage of
$15.00; also, he worked in another liquor store as a salesman for
21 hours per week at a weekly wage of $25.00; and for a third
employer he worked as a retail clothing salesman 21 hours per
week at a weekly wage of $60.00. The gross earnings of the
employee amounted to $100 per week. While working on the
$15.00 per week job, the employee was killed by hold-up men in
the course of a robbery. At a hearing before a single director,
claimant contended that computation should be based on the
three-salary income, but introduced evidence of the wages of a
similar full time employee so as to bring the matter within subsection 2 if the contention should be denied. The single director
entered an award based on the wages of a full time similar employee, which amounted to $17.00 per week for 300 weeks, and
both sides appealed to the full board. The Board entered an
award based on gross earnings, and the employer appealed from
this award to the superior court and to the Court of Appeals from
the judgment of the superior court affirming it. The Court of
Appeals ruled that subsection 2 was not applicable because the
deceased had worked for 13 weeks preceeding the injury, and
affirmed the judgment by blending subsection 1 with the doctrine
of "Concurrent Similar Employment."
It seems doubtful that subsection 1 is applicable, and that basically, multiple employments as such are unprovided for in the
Compensation Act. It is true that subsection 1 contains the expression "whether for the same or another employer" but this
language means successive and not concurrent employers. Actually, the doctrine, 34 which permits the use of gross earnings in
determining the average weekly wage, is wholly judge-made, and
this is also true of the limitation on the doctrine which is to the
For a recent case involving the application of subsection 3, see Federated Mutual Hardware Insurance Company v. Elliott, 88 Ga. App.
266, 76 S.E.2d 568 (1953). This case was decided before the survey
period but does not appear in the previous survey as it was not reported
in time for inclusion.
33. 88 Ga. App. 697, 77 S.E.2d 327 (1953). The case is commented on in
13 NACCA L. JOUR. 123 (1953).
34. For a discussion of the doctrine and the limitation, see 2 LARSON, WORKMEN'S COMPENSATION LAW, § 60.30 et seq., (1952).
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effect that the concurrent employments must be similar. The only
doubt in the case is the classification of the employment of retail
liquor salesman and retail clothing salesman as similar. The court
emphasized the fact that in both jobs merchandise was sold at
retail and that neither occupation was more hazardous than the
other. For most purposes this eliminates any meaning the limitation might have, yet in view of the high aim of the act which "is
compensation for an injured employee in proportion to his loss
on account of the injury, '"" the decision of the court on this point
seems eminently just.
Coverage. To facilitate the presentation of cases under the
topic of coverage, a series of sub headings are used.
(a) Legislation. The first compensation act adopted by the
General Assembly in 1920 expressly included municipal corporations and their employees.

36

Subsequently, judicial construction of

the act frequently excluded firemen and policemen on the ground
that they were officials and not employees and hence were not
within the terms of the act." To prevent this construction, the
General Assembly, at the January-February Session in 19'53,
amended the act by providing expressly for the inclusion of policemen and firemen. 38 The effect of this amendment was-to interrupt
a practice on the part of the City of Atlanta which had been followed for many years. When judicial construction excluded firemen and policemen, the City began paying full salaries to such
employees for temporary disabilities due to injuries sustained in
the course of employment. After the amendment, the City was
unwilling to pay both compensation and salary, and as the employees preferred the latter, a petition was presented to the local
delegation requesting an amendment which would exclude them.
As a result, at the November-December session of the General
Assembly a further amendment was adopted which provided
not occur in
that the inclusion of firemen and policemen would
39
cities with a population of more than 300,000.

Several observations seem pertinent in reference to this legislative development. The public interest in workmen's compensation
legislation should not be subjected to the control of a select group
of employees. It may be doubted that full salary for temporary
disabilities is a proper substitute for the various benefits contained in the average act. And finally, the amendment based on
35. From Carter v. Ocean Accident and Guarantee Corporation, 190 Ga.
857, 860, 11 S.E.2d 16 (1940), cited and quoted in the principal case.
36. GA. CODE, § 114-101 (1933).
37. 3 GEORGIA LOCAL GOVERNMENT JOURNAL 14 (Apr., 1953).

38. Ga. Laws, Jan.-Feb. Sess. 1953, p. 526. GA.
1954).

39. Ga. Laws, Nov.-Dec. Sess. 1953, p. 129.

CODE ANN.

§ 114-101 (Supp.
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population is a type of special
law that has frequently been con3 9
sidered as unconstitutional.

(b) Statutory employees. At least one phase of the good life
that may be enjoyed by means of the insulation afforded by the
device of independent contractor is eliminated in the average
workmen's compensation act. In Georgia, Code Section 114-112
provides that a "principal, intermediate or subcontractor shall be
liable for compensation to any employee while in the employ of
any of his subcontractors engaged upon the subject matter of the
contract, to the same extent as the immediate employer." In
Churchwell Bros. Construction Company v. Archie R. Briggs
Construction Company,40 a case which was twice before the Court
of Appeals, 4 facts were presented which required an application
of this section. Mercer University awarded a construction contract to the Archie Briggs Company who subcontracted a portion
of the work to Churchwell Bros., who in turn, subcontracted for
some of the work with one Bennett. Claimant was employed by
Bennett, and upon receiving an injury instituted a compensation
proceeding against the immediate, intermediate and principal
contractors. The Board entered an award against Bennett and
Churchwell Bros. but dismissed the claim as to the other defendants. The Court of Appeals further reduced the number of defendants by dismissing the claim as to Churchwell Bros. and affirming the award only as to Bennett. When Bennett turned up
insolvent, upon the request of claimant the Board held a hearing
which resulted in the issuance of an order requiring Churchwell
Bros. to pay the compensation in accordance with the award
against Bennett. This prepared the way for a second trip to the
Court of Appeals, and this time, invoking the aid of Code Section
114-112, the award against Churchwell Bros. was affirmed. On
the second trip, two contentions were made to show error: (1)
that the judgment rendered in connection with the first trip which
held that Churchwell Bros. was an independent contractor was
binding, and (2) that the Board was without jurisdiction as Bennett did not have the necessary number of employees. The first
contention was easily disposed of by pointing to the fact that in
the first opinion the court expressly stated that liability under
Code Section 114-112 was not in issue. The second contention,
however, presents considerable difficulty. In solving it, the reason39a. 3 GEORGIA LOCAL GOVERNMENT JOURNAL 9 (May, 1953).
40. 89 Ga. App. 550, 80 S.E.2d 212 (1954).
41. Employer's Liability Assurance Corporation v. Smith, 86 Ga. App. 230,
71 S.E.2d 289 (1952).
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ing of the Court of Appeals may be summarized as follows: A
judgment rendered by a court without jurisdiction of the subject
matter is void and subject to collateral attack. Where the question as to jurisdiction depends upon the existence or nonexistence
of a fact, ind the judgment is otherwise regular, and the court
otherwise a court of competent jurisdiction, it is to be presumed
that the court found facts to exist such as warranted the assumption of juris.diction, and such finding of fact cannot be collaterally
attacked. The State Board of Workmen's Compensation has exclusive original jurisdiction of claims under the Workmen's
Compensation Law. The question of Bennett's liability based on
the number of employees was not raised in the previous proceeding and'Churchwell Bros. was a party to such proceeding. Accordingly, the award against Bennett individually, having been
unappealed from, and Churchwell Bros. having been a party, and
time for an appeal from such order having expired, the question
cannot now be raised.
In an annual survey, there is neither time nor space to travel
the enchanting by-ways that a judicial opinion of this sort opens
up. It should be observed, however, that the first proceeding was
dismissed as to Churchwell Bros. which makes the classification
of them as a party inaccurate. Moreover, the presumption of
jurisdictional fact finding is normally indulged only in reference
to courts of general jurisdiction and is not extended to lesser
courts and certainly not to administrative agencies. However,
when a specialized or lesser court makes an express finding in
regard to jurisdictional facts, such finding may not be retried in
a collateral proceeding.4 2 But this proposition may not help in the
present case because there is admittedly no finding as to the
number of employees. In fact unless the time has now come to
elevate the administrative agency to the position of a court of
record, and to anoint such agencies with jurisdictional doctrine
which traditionally has been applicable only to courts, the treatment of courts and boards as analogous seems at least
inappropriate.
Essentially, the case indicates a need for reconsidering the
meaning and application of the statutory employee section of the
Act. The purpose of this section is to prevent a principal contractor from parcelling out various portions of a contract among
many subcontractors, the number of whose employees will not be
sufficient to bring any of them within the Act. 43 To accomplish
this purpose the Act places liability on the principal and interme42.
43.

See Kaiser v. Kaiser, 178 Ga. 355, 173 S.E. 688 (1933).
Maxwell v. Beck, 169 Tenn. 315, 87 S.W.2d 264 (1935).
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diate contractor to the same extent as liability is placed on the
immediate employer. If the liability thus placed on the principal
and intermediate contractor depends on the number of employees
under hire by the immediate employer, the basic purpose of this
section of the Act is defeated. When a proceeding is instituted
against an upper contractor, the number of employees is the
number which is employed by the upper contractor, and when
making the count those employed by the contractor under should
be included, for the Act places all such employees within the employment of the upper contractor. There is nothing in the Act
which prevents such an application of the contractor under the
section and if adopted and followed at least one phase of the underlying policy of the act may be accomplished."
(c) Conduct of employee. Code Section 114-105 contains a
list of defenses that may be offered by the employer in compensation cases which are based on the conduct of the employee. The
applicable theory is that when the employee engages in such practices the employment relation no longer exists. Included among
the prohibited acts is that of intoxication. In Hudson v. Taylor,4"
claimant's deceased husband, a timber cutter, was killed when
struck by a falling tree, and in a compensation proceeding, the
employer interposed the defense of drunkenness. In support
thereof, the employer testified that on the day of the accident he
found the employee intoxicated and dismissed him from the employment and told him when he had sobered up to pick up his
check; that later in the day, in going the rounds, he found that
the employee had continued to cut timber, and that a tree had
fallen in the wrong direction, crushing the deceased; and that
decedent's position was such that one arm was extended toward
a hollow stump in which was found a bottle of "moonshine." In
entering an award favorable to claimant neither the Director nor
the Board considered such evidence but ruled that it was irrelevant. A reversal by the superior court was affirmed by the Court
of Appeals on the ground that such evidence was relevant and
sufficient to support the defense interposed by the employer.
When the Board disregards pertinent testimony, which if considered, would authorize a contrary conclusion, reversible error
is committed." In the present case, it would seem that the evi44. Code Section 114-112 provides that the employee shall proceed first

against the immediate employer. This does not mean that he must be
successful in such proceeding before going against the intermediate or
principal contractor. Also the language of this Code Section which
describes the upper contractor's liability in the words "to the same
extent" on the immediate employer merely means that the act is generally applicable to statutory employers.
45. 86 Ga. App. 575, 77 S.E.2d 100 (1953).
46. Wilson v. Swift and Company, 68 Ga. App. 701, 23 S.E.2d 261 (1942).
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dence in question would have had more probative value if the
position of the deceased had been away from the hollow stump
and not toward it. It has been pointed out that such defenses are
anachronistic and ought to be eliminated, and that the real test
is whether such conduct amounts to a departure from the employment.4 7 Certainly if Code Section 114-105 was not a part of the
Compensation Act, the defenses listed therein would still be
available.
(d) Nature of the injury. There seems to be stubborn unwillingness 6n the part of the employer and the insurance carrier
to recognize that certain kinds of injuries are compensable. Such
injuries usually appear suddenly without external cause, and may
be classified generally as heart seizures, ruptures and hemorrhages. Usually, the effect is death or substantial disability and
the litigation that customarily follows seems to fit a definite pattern. Evidence is introduced to show injury and disability and
the amount of exertion necessary for the performance of the
claimant's work. After this, the medical experts take over, with
those appearing for the claimant testifying that the exertion
contributed to the attack and those appearing for the defendant
testifying that claimant's condition was brought about by disease.
This leaves the matter entirely up to the fact finder and in the
.majority of cases, the outcome depends on which way he jumps.
During the survey period about one third of the compensation
cases were concerned with this type of injury and nearly all of
them followed the suggested pattern.
In such cases it is not necessary in order to support an award
of compensation that the employee's work demands unusual or
extraordinary exertion but merely the customary amount required
to perform the particular task is sufficient.4" As a consequence, in
such a proceeding little attention is given to the sort of work that
was being done at the time of the injury. During the survey
period, the exertion expended in the performance of the duties of
a painter,4" printer, 50 plasterer, 5 ' druggist,5 2 laundry tripper5 3
and rug salesman, 4 was found sufficient to support an award of
47. 13 NACCA L. JOUR. 337 (1954).
48. Many cases are collected in the annotations to Code Section 114-102.
49. Fidelity and Casualty Company v. Brown, 89 Ga. App. 76, 78 S.E.2d
618 (1953).
50. Atlanta Newspapers, Inc. v. Clements, 88 Ga. App. 651, 76 S.E.2d 830
(1953).
51. Federated Mutual Implement and Hardware Insurance Company v.
Elliott, 88 Ga. App. 266, 76 S.E.2d 568 (1953).
52. Pennsylvania Threshermen and Farmers Mutual Casualty Insurance
Company v. Gilliam, 88 Ga. App. 451, 76 S.E.2d 832 (1953).
53. Globe Indemnity Company v. Simonton, 88 Ga. App. 694, 76 S.E.2d 837
(1953).
54. Davison-Paxon Company v. Ford, 88 Ga. App. 890, 78 S.E.2d 257
(1953).
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compensation; and in one case the occupation of the claimant was
not revealed but the statement was made that he expended "considerable physical exertion" when at work. 5 In contrast, exertion
expended by a bakery employee5", an engineer,5 7 and a pipe fitter 5"
was held to be insufficient. Except for a few rough edges, both
groups of cases snugly fit the pattern and the difference in results
merely indicates the directions in which the fact finder jumped.
Although the three cases in which compensation was denied fit
the pattern, a contrary result should have been reached in two of
them. In the proceeding instituted by the bakery employee, which
was based on a back injury, the court depended largely on medical
testimony to the effect that the claimant suffered from a congenital back condition which was responsible for the injury, and
which might have happened anywhere. But a congenital condition that is worsened by exertion on the job is an accident which
arises out of and in the course of the employment. In the pipe
fitter case, the claimant was standing on top of a ladder with arms
extended upward in order to fasten a pipe to the ceiling of a room.
While thus engaged he felt a searing pain in the chest, began
vomiting blood, and eventually underwent surgery for a ruptured
duodenal ulcer. While confined as a result of the injury, claimant
was visited by many of his fellow workers, and at the compensation hearing, such visitors testified that at no time did claimant
say that he had suffered an accident but referred only to the fact
that he was sick. There was also the customary medical testimony that the injury resulted in the progress of the disease and
was not related to exertion on the job, but the court seemed to
base its opinion primarily on the casual bedside conversations
between visitor and patient.
At least one case decided during the survey does not fit the
pattern. In Thompson-14Jeinman Company v. Young," a proceeding was instituted to recover death benefits. When the employee arrived for work, he was directed by the foreman to repair
a dryer pump which was located some 15 or 16 stairsteps from
the ground. Upon reaching the top of the steps, the employee
was seized by an intense pain in the chest, became progressively
55. Thomas v. Fulton Bag and Cotton Mills, 89 Ga. App. 844, 81 S.E.2d 511
(1954). In this case the court purported to follow the rule enunciated
in Hartford Accident and Indemnity Company v. Waters, 87 Ga. App.
117, 73 S.E.2d 70 (1952) but the cases are dissimilar. In the Waters
case, no evidence was offered to connect the injury with the exertion.
56. Davis v. American Mutual Liability Insurance Company, 89 Ga. App.
57, 78 S.E.2d 557 (1953).
57. Johnson v. St. Paul Mercury Indemnity Company, 89 Ga. App. 1, 78
S.E.2d 262 (1953).
58. La Branche v. American Automobile Insurance Co., 89 Ga. App. 148,
78 S.E.2d 621 (1953).
59. 90 Ga. App. 213, 82 S.E.2d 725 (1954).

MERCER LAW REVIEW

[Vol. 6

worse and died about an hour later. The employee had suffered
from heart trouble for some time. Two doctors testified for the
employer. The first doctor testified that over-exertion would
affect any kind of heart trouble, and that going upstairs is one of
the worst things a heart patient can do. The second doctor, who
performed an autopsy, testified that death was caused by an
embolus in the coronary artery, and that such an embolus could
have happened anywhere, anytime, regardless of what one is
doing and that an embolus is not caused by trauma. The single
director entered an award denying compensation and this was
affirmed by the full board. But the pattern was interrupted by
the superior court and the Court of Appeals whose combined
efforts reversed the Board and entered judgment for the claimant.
The difficulty in reaching this conclusion is the testimony of the
second doctor together with the rule that when evidence supports
the award, the fact finder is permitted to speak the last word.
The Court of Appeals solved the difficulty by deciding that there
was no conflict in the testimony; that the first doctor, in referring
to aggravation of a heart condition by exertion had used the word
would, and that the second doctor, in isolating the embolus, had
used the word could, and that there was much difference in the
meaning of the two words. Apparently, the idea the court wishes
to put across is this: if a witness says could, the matter referred
to is "contingent," where as the word would means "necessarily
will." G° Actually, the final result in the case seems proper, but
such measuring of the meaning of auxiliary words would seem to
be preferable for a lexicographer and not for a court.
(e) Departure from employment. In Fidelity and Casualty
Company v. Landers,"' the question presented was whether an
employee who was injured while checking workmen to determine
union membership and to collect weekly dues was in the scope of
employment at the time of the injury. In order to improve labor
relations, an agreement had been entered into between the employer and the employee to permit such activities and the time
consumed by such efforts were not deducted by the employer. The
Court of Appeals affirmed an award of compensation on the
ground that such duties were incidental to the regular
employment.
Normally union activities are purely personal to the employee
and not related, even incidentally, to the employment, and if an
employer should attempt to participate in such activities he would
run the risk of engaging in unfair labor practices. However, in
the present case the employer has encouraged the activity on the
60. U. S. Casualty Co. v. Kelley, 78 Ga. App. 112, 50 S.E.2d 238 (1948).
61. 89 Ga. App. 100, 78 S.E.2d 875 (1953).
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basis of 62self interest, and hence the employee should be
protected.
In Ayers v. Gulf Life Insurance Company,13 claimant, an insurance salesman, was invited by a companion to visit several neighboring towns for the purpose of witnessing cock fights. The trip
was made in an automobile belonging to the companion and the
injury resulted from a wreck on the return journey. Both claimant and the companion testified that during the trip insurance was
discussed several times but that rate books were not consulted.
An award denying compensation was affirmed on appeal.
This seems to be a situation where a salesman uses a social
occasion for the purpose of talking business, and as a general rule,
the business is considered as incidental only, and injuries received
are not compensable. Had the trip been planned by the salesman
in order to entertain prospective customers, a contrary result
should be reached. It is difficult indeed to determine when the
activities of an unsupervised salesman who is dealing with the
general public are out of scope. In this connection it should be
remembered that the principal task of the average salesman is to
win friends and influence people and that much of today's business
is conducted on the golf course,
the table cloth of a nightclub and
4
at a meeting of the lodge.5
(f) The remainder of the cases involving coverage may be
treated summarily. In Smith v. Globe Indemnity Company,65 the
employee, a routeman for a local food distributor received an
injury in the course of employment. A compensation proceeding
was instituted against a manufacturer whose products were distributed by the local distributor. An award against the local
distributor was not sought because he employed less than 10, and
hence was not within the Act. A denial of compensation seems
justified on the ground that the local distributor was an independent entity which distributed the products of many other distributors. In Burnet v. King,"0 the employer contended that he did
not have the necessary number of employees, and as the evidence
on the question was highly conflicting, a finding by a single director
that the number was less than 10 was affirmed. This case indicates, as do many others in Georgia, that the employment relation
in the business of logging and timber cutting is quite confused, and
that the ownership of a saw or a cant hook makes a worker an
independent contractor. Special legislation may be needed in
62.
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reference to such activity although a reduction in the present Act
of the necessary number of employees from 10 to 5 would eliminate most of the difficulty.
Conclusion. The observation may be repeated that litigation
in the field of Workmen's Compensation enjoys a vigorous existence. 67 But the recommendation made heretofore that certain
phases of the statute should be reconsidered and amended should
be expanded to include the entire act. Without modernization of
basic legislation both the Board and the courts are handicapped
in the performance of their respective tasks, and the high public
purposes of Workmen's Compensation may not be realized.
67. Feild, WORKMEN'S COMPENSATION, 5 MER. L. REV. 186 (1953).

