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By J. WINSTON HUFF*

The field of Trust Law saw no unusual developments during
this survey period.

The most interesting new case is that of Ewing v. First Na-
tional Bank of Atlanta,1 which grew out of a case reported in
last year's survey. 2 The executors and trustees of James W.
English had filed a bill in equity seeking instruction and approval
of the court as to a proposed disposition of the trust property.
One of the defendants was Mrs. Ewing, a beneficiary under the
will. Mrs. Ewing resisted the action and prevailed both in the
Superior Court and the Supreme Court, the latter holding that
the executors and trustees did not have authority to do what
they proposed to do. After the termination of the case, Mrs.
Ewing made application to the Superior Court seeking to have
her expenses, including counsel fees, paid out of the estate. The
Superior Court sustained a motion to dismiss the application,
but on appeal the Supreme Court reversed. Basing its decision
upon Georgia Code Section 37-1105,' parallel Georgia decisions
in other equity cases,' and foreign decisions, the Supreme Court
held that a court of equity could, in its discretion, allow such
expenses to one who acted successfully to protect and preserve
a common fund. The court did not decide that Mrs. Ewing in
this instance could in fact recover her expenses, but held that
she was at least entitled to a hearing on the question.

Four of the new cases deal with implied trusts, and in each
case previously announced principles were adhered to.

In Joseph v. The Citizens and Southern National Bank,' the
court held that a widow could maintain an action for an implied
trust as to property held by her deceased husband's executor
where this property (although standing in the name of her hus-
band) represented fruits of joint funds, investments and en-
deavor of both the husband and wife. In this case the wife's
petition alleged that she had contributed money and time to the
joint business venture upon the understanding that she and her
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1. 209 Ga. 932, 76 S.E.2d 791 (1953).
2. First National Bank of Atlanta v. Robinson, 209 Ga. 582, 74 S.E.2d

875 (1953).
3. Which, in part, provides . . . "it is the province of the judge, however,
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husband would be joint owners of the profits thereof, despite the
fact that the profits were invested in property put in the hus-
band's name alone.0

In Baker v. Schneider7 and Padgett v. Collins,' the court
reaffirmed the rule that a resulting trust which arises solely
from the payment of purchase money is not created unless the
purchase money is paid either before, or at the time of the
purchase of the property.

Richards v. Richards9 adheres to the established rule, re-
ported in last year's trust survey, that one in actual possession
of property will not be barred by the statute of limitations in
seeking to impose an implied trust on the property.

In Smith v. Lynch' ° plaintiff alleged that she had conveyed
property to her son-in-law for less than its real value upon his
verbal promise to allow her to live on the property rent free
for life. The son reneged on his bargain, and the plaintiff sought,
among other things, to assert an implied trust on the property.
The court held the petition insufficient to establish an implied
trust, since in fact it was an effort to establish an express trust
by parole in violation of Georgia Code Section 108-105.

Jackson v. Oliphant" and Dowdell v. Cherry12 both dealt
with the rights of trustees of religious societies, the former
deciding that trustees who hold legal title to the realty of an
unincorporated religious society can bring a dispossessory pro-
ceeding through their secretary and agent, and the latter hold-
ing that where property has been conveyed in trust for the use
.and benefit of a church, a court of equity will assume jurisdiction
-for the purpose of preventing a diversion of the trust.

Since the last survey'3 only one statute"4 dealing with trusts
has been enacted. Act No. 720 of the November-December ses-
sion of the 1953 General Assembly amended Georgia Code Sec-
tion 109-105 by reducing the permissible minimum par value of
trust company shares from $100.00 per share to $10.00 per
share.

6. GA. CODE § 110-106 (1933); See also Guinn v. Truitt, 148 Ga. 112, 95
S.E. 968 (1918) and McCollum v. McCollum, 202 Ga. 406, 43 S.E.2d
663 (1947), both of which deal with implied trusts between husbands
and wives; Wilder v. Wilder, 138 Ga. 573, 75 S.E. 654 (1912), dealing
with mother-son relationship; and McFadden v. Dale, 155 Ga. 256, 116
S.E. 596 (1923), dealing with father-daughter relationship.

7. 210 Ga. 493, 80 S.E.2d 783 (1954).
8. 89 Ga. App. 769, 81 S.E.2d 309 (1954).
9. 209 Ga. 839, 76 S.E.2d 492 (1953).

10. 210 Ga. 338, 80 S.E.2d 175 (1954).
11. 88 Ga. App. 313, 76 S.E.2d 625 (1953).
12. 209 Ga. 849, 76 S.E.2d 499 (1953).
13. The January-February Session of 1953 was included in last year's

survey.
14. Ga. Laws, Nov.-Dec. Sess. 1953, p. 276.


